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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT;  Free  public  briefings  (approximately  3  hours)  to  present. 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations, 
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This  section  o1  the  FEDERAL  REGISTER 
contains  regulatory  documents  havirrg  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pU>6shed  urKler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superirtiendent  of  Documents.  Prices  (4 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0782] 

Equal  Credit  Opportunity;  Appraisals 
and  Enforcement 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board'is  adopting  a  final 
rule  revising  Regulation  B  to  implement 
amendments  to  the  Equal  Credit 
Opportunity  Act  contained  in  the 
Federal  Deposit  Insurance  Corporatirm 
Improvement  Act  of  1991.  The  law 
provides  credit  applicants  with  a  right 
to  receive  copies  of  appraisal  reports. 
Regulation  B  is  amended  to  provide 
ahemative  methods  of  compliance  with 
the  law.  Creditors  may  automatically 
provide  a  copy  of  an  appraisal  report  to 
all  applicants  for  certain  dwelling- 
secur^  loans,  or  they  may  provide  a 
copy  upon  the  applicant’s  r^uest 
(subject  to  other  provisions  in  the  final 
rule).  For  creditors  that  do  not 
automatically  provide  copies  of 
appraisal  reports,  the  regulation 
includes  limits  on  when  an  applicant 
may  request  (and  a  creditor  must 
provide)  a  copy  of  an  appraisal  report, 
and  a  requirement  that  applicants  be 
notified  of  the  right  to  receive  a  copy. 
The  final  rule  applies  to  applications  for 
credit  to  be  secu^  by  a  lien  on  a 
residential  structure  containing  one-to- 
four  family  units. 

DATES:  Effective  date.  December  14, 

1993. 

Compliance  date.  Compliance  is 
optional  until  Jime  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bylsma,  Senior  Attorney,  or 
Jane  Ahrens,  Jane  Cell  or  Mary  Jane 
Seebach,  St^  Attorneys,  at  (202)  452- 
3667;  for  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 


(TDD),  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C  1691-1691f.  makes  it 
unlawibl  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  gender,  marital  status,  race, 
national  origin,  color,  religion,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  because  all  or  part  of  an 
applicant’s  income  derives  from  any 
pubhe  assistance,  or  because  an 
applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act,  15  U.S.C  1601  et  seq. 
The  ECOA  also  provides  that  a  credit 
applicant  has  the  right  to  obtain  a 
written  statement  of  reasons  for  a  denial 
of  credit.  The  Board  is  authorized  to 
prescribe  rules  that  in  its  judgment  are 
necessary  or  proper  to  eff^uate  the 
purposes  of  the  ECOA,  to  prevent 
circumvention  or  evasion  of  the  act,  or 
to  facilitate  m  substantiate  compliance 
with  the  act.  The  act  is  implemented  by 
the  Board’s  Regulation  B,  12  CFR  part 
202.  A  staff  commentary  to  the 
regulation,  12  CFR  part  202  Supp.  I, 
applies  and  interprets  the  requirements 
of  Regulation  B. 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIQA)  was  enacted  into  law  in 
December  1991  (Pub.  L.  102-242, 105 
Stat.  2236).  Section  223  of  the  FDICIA 
contains  amendments  to  the  ECOA  that 
took  efiect  on  the  date  the  law  was 
enacted.  The  law  requires  creditors  to 
furnish  applicants,  upon  written 
request,  ^th  a  copy  of  an  appraisal 
report  used  in  connection  with  an 
application  for  a  loan  secured  by 
residential  real  property.  The  law 
provides  that  cr^itors  may  require  the 
applicant  to  reimburse  the  creditor  for 
the  cost  of  the  appraisal.  The  law  also 
expands  the  enforcement  activities  of 
the  federal  financial  supervisory 
agencies  when  information  about 
possible  violations  of  the  ECOA 
becomes  known.  The  law  specifies 
when  the  Department  of  Justice  (DOJ) 
must  be  contacted  regarding  suspected 
violations  of  the  ECOA,  and  when  the 
Department  of  Housing  and  Urban 
Development  (HUD)  must  be  notified  of 
suspected  violations  of  the  ECOA  that 


may  also  be  violations  of  the  Fair 
Housing  Act  (FHA). 

On  December  7, 1992,  the  Board 
published  a  proposed  rule  to  implement 
the  FDICIA  amendments  to  the  ECOA 
(57  FR  57697).  The  Board  received 
nearly  240  comment  letters  on  the 
proposal,  mostly  from  Institutions  that 
would  be  covert  by  the  regulatimi.  A 
niunber  of  commenters  raisin  concerns 
about  the  burdrni  and  costs  the  new 
requirements  would  impose.  Many 
commenters  raised  specific  questions 
about  various  provisions  in  the 
proposal.  The  Board  has  responded  to 
many  of  those  concerns  by  adopting 
both  substantive  and  technical  changes 
to  the  proposal. 

A  creditor's  duty  to  provide 
appraisals  upon  request  began  on 
Ciecember  19, 1991.  Creditors  must 
begin  complying  with  the  regulation’s 
requirements  on  Jime  6, 1994,  wdiich 
allows  institutions  to  femiliarize 
themselves  with  the  rule,  prepare 
disclosures,  and  train  personnel. 

(2)  Regulatory  Provisions 
Right  to  Appraisal  Report 

Section  701(eVof  the  ECOA  requires  a 
creditor  promptly  to  furnish  an 
applicant,  upon  a  written  request  made 
within  a  reasonable  period  of  time  of  the 
application,  a  copy  of  the  appraisal 
report  used  in  connection  with  a  loan 
that  is  or  would  have  been  secured  by 
a  lien  on  residential  real  property.  The 
Board  proposed  to  implement  the 
appraisal  provision  by  defining  the 
scope  of  residential  r^  property; 
imposing  time  limitations  for  applicants 
to  request  copies  of  appraisals  and  for 
creditors  to  provide  copies;  and 
requiring  creditors  to  provide  a  written 
notice  to  credit  applicants  of  their  right 
to  obtain  copies  ot  appraisal  reports 
upon  written  request.  These  rules  were 
proposed  to  minimize  the  potential  for 
civil  liabilitv  (due  to  the  uncertainty  of 
the  scope  of  the  law)  and  to  aid  uniform 
and  objective  assessments  of  creditCHs’ 
compliance  with  the  ECOA  in  an 
examination  by  federal  enforcement 
agencies. 

In  addition  to  soliciting  comment  on 
the  specific  provisitms  of  the  proposal, 
the  Board  solicited  comment  on  two 
altemative'approaches  to  implementing 
the  ECOA  appraisal  provision:  (1) 
Incorporating  the  text  of  section  701(el 
into  Regulation  B  without  elaboraticm, 
or  (2)  interpreting  and  defining  only  a 
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few  key  terms  found  in  section  701(e) 
(such  as  the  scope  of  the  law)  in  the 
regulation. 

Of  the  240  commenters, 
approximately  a  dozen  favored  adopting 
only  the  statutory  text  or  not 
incorporating  the  statutory  provision 
into  the  regulation  at  all,  suggesting  that 
self-regulation  would  be  adequate  to 
ensure  compliance.  Most  commenters 
favored  dehning  and  interpreting  terms 
in  the  regulation.  Most  commenters  also 
made  specific  suggestions  and  raised 
questions  about  the  proposed 
regulation. 

The  commenters  favoring  precise 
rules  (including  financial  institutions 
and  community  representatives)  argued 
that  it  would  help  creditors  by  clarifying 
how  to  comply  with  the  amendments, 
and  help  credit  applicants  by  ensuring 
that  they  are  treated  consistently, 
regardless  of  the  creditor  from  whom 
thw  seek  credit. 

The  Board  believes,  in  light  of  the 
volume  and  variety  of  issues  raised  in 
comments  regarding  the  scope  of 
coverage,  timing,  and  other  statutory 
terms,  that  merely  incorporating  the  text 
of  section  701(e)  could  produce  widely 
ipconsistent  approaches  by  creditors 
(and  even  regulators)  to  compliance 
with  the  law.  For  example,  some 
industry  commenters  suggested  that 
“residential  real  property”  could  be 
interpreted  to  indude  only  one-  to  four- 
unit  dwellings,  while  others  thought  the 
term  could  be  interpreted  to  include  all 
dwelling. 

Basea  on  the  comments  received  and 
upon  further  analysis,  the  Board  is 
adopting  a  rule  that  defines  and 
interprets  the  key  terms  and  text  of 
section  701(e)  of  the  ECOA.  The  Board 
believes  a  consistent  understanding 
among  creditors  and  consumers  alike 
about  the  law,  including  which  loans 
trigger  the  duty  to  provide  appraisal 
reports  and  what  information  comprises 
an  appraisal  report,  will  ease 
compliance,  avoid  conflict  and  potential 
liability,  and  effectuate  the  purposes  of 
the  ECOA. 

Section  202.5a — ^Rules  on  Providing 
Appraisal  Reports 

Scope  of  coverage.  Section  701(e)  of 
the  EraA  provides  that  the  right  to 
obtain  a  copy  of  an  appraisal  report 
applies  to  an  application  for  cr^it  that 
is  or  would  have  been  secured  by  a  lien 
on  residential  real  property.  The  term 
“residential  real  property”  is  not 
defined  in  the  statute.  In  the  pro[>osed 
rule,  the  Board  defined  the  scope  of 
coverage  to  be  credit  applications, 
regardless  of  their  purpose  (whether 
business  or  consumer  purpose),  that  are 
to  be  secured  by  a  dwelling.  A 


“dwelling”  was  defined  as  a  one-  to 
four-unit  residential  structure.  The 
proposed  coverage  included  loans  to  be 
secured  by  mobile  homes  and 
individual  cooperative  units,  whether  or 
not  such  dwellings  are  considered  real 
property  under  state  law,  and  excluded 
loans  to  be  secured  by  land  only. 
Coverage  would  not  have  been  limited 
to  first-lien  transactions. 

In  response  to  the  comments  received 
and  upon  further  analysis,  the  Board  is 
adopting  the  scope  of  coverage  as 
propos^.  The  definition  of  dwelling 
that  was  included  in  the  proposal  has 
been  adopted.  The  definition  includes 
mobile  homes  and  individual 
cooperative  units,  whether  or  not  they 
are  considered  real  property  under  state 
law,  to  ensure  that  the  coverage  of 
residential  appraisals  is  not  limited  by 
property  classification.  The  Board  notes 
that  this  definition  is  consistent  ^ith 
the  definition  of  dwelling  contained  in 
§  202.13(a). 

In  general,  most  commenters 
supported  the  proposed  rule’s  coverage 
of  dwellings  containing  one  to  four 
units  and  opposed  any  broadening 
beyond  that.  Several  commenters 
supported  expanding  the  coverage  of  the 
regulation  to  include  all  dwellings,  no 
matter  how  many  units  a  dwelling 
comprises.  They  stated  that 
discriminatory  practices  in  residential 
appraisals  can  include 
“underappraising”  a  multifamily 
building  based  on  the  characteristics  of 
the  residents  of  the  building  or  of  the 
neighborhood  in  which  it  is  located.' 

Tne  Board  believes  that  extending  the 
coverage  of  the  appraisal  requirements 
to  include  multifamily  dwellings  could 
impose  a  significant  burden  on 
institutions  which  could  outweigh  the 
benefits  to  consumers.  Such  coverage, 
for  example,  would  extend  the  right  to 
receive  a  copy  of  an  appraisal  report  to 
developers  of  multifamily  properties, 
who  generally  were  not  identified  by  the 
Congress  as  experiencing  lending 
discrimination  through  the  appraisal 
process  or  as  having  difficulty  in  . 
receiving  copies  of  appraisals. 

Nevermeless,  while  the  final  rule  does 
not  cover  multifamily  dwellings, 
creditors  are  reminded  that  the  rules 
prohibiting  discrimination  under 


•  Some  commenters  referred  to  a  recent  settlement 
of  litigation  (Green  v.  Avenue  Bank  of  Oak  Park). 
approved  by  a  federal  district  court  in  Illinois,  as 
an  indication  that  credit  on  multifamily  properties 
could  be  denied  based  on  redlining  and 
underappraisals.  This  lawsuit  involved  allegations 
that  a  loan  officer's  assessment  of  the  value  of  a 
multifamily  property — based  on  his  perceptions 
about  conditioiu  in  the  low-income  neighborhood 
where  it  was  located — was  used  to  deny  a  mortgage 
application,  although  no  formal  appraisal  was 
made. 


Regulation  B  are  applicable  to 
transactions  involving  multifamily 
dwellings  (as  are  the  provisions  of  the 
Fair  Housing  Act).  For  example,  the 
regulation  prohibits  a  creditor  from 
denying  an  application  for  credit  to  be 
secured  by  an  apartment  building  based 
on  the  race  or  national  origin  of  the 
applicant,  or  of  the  tenants  in  the 
building  (or  the  neighborhood  in  which 
it  is  located).  Furthermore,  the  Board 
will  monitor  complaints  and 
information  obtained  through  the 
examination  process  about  loan  denials 
in  connection  with  multifamily 
properties.  If  the  Board  has  reason  to 
believe  that  applicants  for  multifamily 
loans  are  not  receiving  copies  of 
appraisal  reports  upon  request  (or  are 
experiencing  discrimination),  it  may 
consider  broadening  the  coverage  of 
§  202.5a. 

Some  commenters  opposed  the 
coverage  of  transactions  secured  by  a 
consumer’s  dwelling  that  are  for  a 
business  purpose,  such  as  loans  to  start 
a  small  business.  These  commenters 
discussed  the  potential  difficulty  in 
training  commercial  loan  staff  to  comply 
with  the  new  requirements,  particularly 
if  a  notice  is  required  to  be  given  to  all 
applicants.  The  statute  does  not  exempt 
applications  for  business  loans  secured 
by  residential  real  property  firom  the 
right  to  obtain  a  copy  of  an  appraisal 
rep>ort,  and  nothing  in  the  legislative 
history  suggests  that  coverage  should  be 
so  limited.  Further,  business-purpose 
loans  presently  are  subject  to  Regulation 
B  and  its  requirements  to  provide 
notices  about  the  action  taken  on  an 
application.  Therefore,  the  Board 
believes  that  the  requirements  of 
§  202.5a  can  be  readily  incorporated 
into  existing  procedures — particularly 
since,  as  described  below,  the  notice 
requirement  for  appraisal  reports  may 
be  incorporated  into  other  commonly 
used  documents  or  required  notices. 

The  burden  on  institutions  by  extending 
the  right  to  receive  a  copy  of  an 
appraisal  report  to  both  consumer-  and 
business-purpose  loans  secured  by  a 
dwelling  will  be  minimized  in  the  final 
rule,  because  multifamily  dwellings  are 
not  covered. 

Definition  of  appraisal  report.  The 
statute  does  not  define  an  appraisal 
report;  however,  thfe  legislative  history 
suggests  that  it  is  the  complete  appraisal 
report  signed  by  the  appraiser, 
including  all  information  submitted  to 
the  lender  by  the  appraiser  for  the 
purpose  of  determining  the  value  of 
residential  property.  The  proposed 
definition  was^sed  on  the  legislative 
history,  and  stated  that  an  appraisal 
report  referred  to  the  documents  relied 
upon  by  a  creditor  in  evaluating  the 
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market  value  of  residential  property 
containing  (me-to-four  family  units  on 
which  a  lien  will  be  taken  as  collateral 
for  an  extension  of  credit,  including 
reports  prepared  by  the  creditor.  Hie 
proposal  stated  that  an  appraisal  report 
would  not  be  limited  to  reports 
prepared  bv  third  parlies. 

The  final  rule  provides  the  same 
meaning  for  an  appraisal  report  as  was 
proposed,  but  the  definition  has  been 
shortened  for  clarity.  A  consumer  who 
requests  a  copy  of  the  appraisal  report 
will  be  entitled  to  receive  a  copy  of  any 
third  party  appraisal  that  has  b^n 
performed.  For  consistency  with  the 
rules  implementing  the  prohibitions  of 
the  Fair  Housing  Act  on  discrimination 
in  appraising  residential  real  property, 
an  appraisal  report  includes  all  v^tten 
comments  and  other  documents 
submitted  to  the  creditor  in  support  of 
the  appraiser’s  estimate  or  opinion  of 
value.  (See  24  CFR  100.135(b).) 

The  ’’appraisal  report”  does  not 
include  copies  of  “review  appraisals,” 
agency-issued  statements  of  appraised 
value,  or  any  intwnal  documents  if  a 
third  party  appraisal  report  was  used  to 
establish  the  value  of  the  security.  Even 
when  a  third  party  appraisal  has  been 
performed,  however,  a  consumer 
requesting  a  copy  of  the  report  also  must 
receive  a  copy  of  documents  that  reflect 
the  creditor’s  valuation  of  the  dwelling 
when  that  valuation  is  different  from 
that  stated  in  the  third  party  appraisal 
report.  Such  documents  would  include 
stafT  appraisals  or  other  notes  indicating 
why  the  value  assigned  by  the  third 
party  appraiser  is  not  the  appropriate 
valuation. 

The  ri^t  to  receive  a  copy  of  an 
appraisal  report  provided  under 
Regulation  B  includes,  but  is  not  limited 
to,  transactions  in  which  appraisals  by 
a  licensed  or  certified  appraiser  are 
required  by  federal  law.  If  the  value  of 
the  dwelling  has  been  determined  by 
the  creditor  and  a  third  party  appraiser 
has  not  been  used,  the  appraisal  report 
would  be  the  report  of  the  creditor’s 
staff  appraiser,  where  applicable,  or  the 
other  documents  of  the  creditor  which 
assign  value  to  the  dwelling. 

Alternative  Means  of  Compliance 

1.  Paragraph  (a)(1) — Routine  Delivery 

'  The  proposal  provided  that  creditors 
routinely  giving  copies  of  appraisal 
reports  to  all  applicants,  whether  credit 
is  granted  or  denied,  would  not  be 
subject  to  the  proposed  timing 
requirements  for  providing  an  applicant 
with  a  notice  of  the  right  to  receive  a 
copy  of  an  appraisal  repoii.  However, 
the  proposal  also  provided  that  such 
creditors  would  remain  subject  to  the 


proposed  timing  rules  for  responding  to 
a  written  request  for  a  report,  if  the 
request  was  made  price'  to  the  time  the 
cr^itor  routinely  provided  it. 

In  response  to  comments  received  and 
upon  further  analysis,  the  Board  is 
adopting  a  final  rule  that  differs  from 
the  proposal.  Paragraph  (aMl)  of  the 
final  rule  provides  that  a  creditor  may 
comply  with  the  law  by  routinely  giving 
each  applicant  a  copy  the  appraisal 
report  (whether  credit  is  granted  or 
denied  or  the  application  is  withdrawn). 
Creditors  that  routinely  provide  copies 
when  the  appraisal  is  completed,  or 
later  in  the  application  process  (for 
example,  when  notice  is  given  of  action 
taken  on  the  application),  will  be  in 
compliance  with  the  regulation.  A 
creditor  complying  with  the  law 
pursuant  to  paragraph  (a)(1)  is  exempt 
from  the  requirements  of  paragraph 
(a)(2),  the  notice  and  timing  rules.  The 
Brard  believes  this  approa^  will 
provide  consumer  benefits,  simplify  the 
regulation,  and  substantially  ease  the 
compliance  burden  for  creditors. 

2.  Paragraph  (a)(2) — ^Upon  Request 

The  requirements  are  more  detailed 
for  creditors  who  provide  a  copy  of  an 
appraisal  report  only  upon  the  written 
request  of  the  applicant: 

Time  when  requests  must  be  made. 
The  law  provides  that  an  applicant  must 
make  a  request  “within  a  reasonable 
period  of  time  of  the  application.”  The 
legislative  history  states  that  a 
reasonable  period  of  time  depends  on  a 
balancing  of  factors,  such  as  now  long 
lenders  routinely  maintain  loan  files 
and  how  long  a  loan  applicant  might 
need  to  identify  and  act  upmn  susp>ected 
discrimination. 

The  Board  proposed  that  applicants 
must  make  written  requests  for  an 
appraisal  report  no  later  than  90  days 
after  receiving  the  notice  from  the 
creditor.  The  Board’s  proposal  noted 
that  the  90-day  period  for  requesting  an 
appraisal  report  could  be  viewed  as  too 
snort,  given  the  regulation’s 
requirements  for  keeping  records  and 
the  statute  of  limitations  for  filing  an 
ECOA  lawsuit^  The  Board  stated  the 
belief  that  the  proposed  90-day  time 
limit  would  reasonably  tie  the  period  in 
which  an  appraisal  report  must  be 
requested  close  to  the  period  in  which 
the  applicant  would  be  likely  to  request 


>  An  aggrieved  applicant /nay  file  suit  for  an 
alleged  ECOA  violation  up'to  two  )rear$  from  the 
date  of  the  alleged  vioiation.  Purtbermore,  under 
§  202.1 2  of  Regulation  B,  creditors  are  required  to 
maintain  loan  files  for  up  to  25  ntooths  (12  nwnths 
for  business  credit)  from  the  time  they  provide  the 
applicant  with  a  notice  of  the  action  taken  on  the 
application  or  a  rrotice  of  incompletenass,  as 
provided  in  §  202.9. 


it,  and  in  which  the  creditor  likely 
would  still  have  the  files  “on  site.” 

Most  commenters  supported  the 
proposed  90-day  period,  stating  that  it 
was  a  reasonable  interpretation  of  the 
statute,  which  did  not  specify  any 
period.  Some  coiiunenters 
recommended  that  requests  be  required 
to  be  made  in  a  shorter  period  of  time, 
such  as  within  30  to  60  days  of  the  date 
the  consumer  receives  the  notice  of 
action  taken  on  the  application.  The 
commenters  argued  that  files  may  not  be 
maintained  in  the  creditOT’s  ofik»  for  90 
days,  for  example,  if  the  loan  is  to  be 
sold  or  if  the  files  are  transferred  to 
another  location.  Some  of  the 
commenters  questioned  whether  the 
valuation  contained  in  the  appraisal 
would  have  a  similarly  short  “useful 
life”  when  market  cxmditions  cause 
property  values  to  change  frequently. 

Cfther  commenters  opposed  the 
proposal  and  urged  the  adoption  of  a 
time  period  for  appraisal  requests  that  is 
uniform  with  the  25-month  record 
retention  requirements  in  §  202.12  (12 
months  for  business  loans).  These 
commenters  believed  that  such  a 
requirement  would  not  impose  a  much 
greater  burden  than  already  exists  since 
the  appraisal  must  be  maintained  with 
the  other  records  used  in  evaluating  the 
application.  Additionally,  some 
commenters  noted  that  a  shorter  time 
period  for  requesting  appraisal  reports 
than  for  retaining  reco^s  could  mean 
that  appraisal  reports  could  only  be 
obtain^  through  litigation,  unless  the 
institution  voluntarily  provided  the 
report  after  that  time. 

Based  on  the  comments  and  its 
analysis,  the  Board  is  adopting  the  90- 
day  time  period  that  was  proposed.  The 
statutory  language  indicates  an 
expectation  that  the  period  fcxr  requests 
should  be  reasonably  close  in  time  to 
the  application.  The  90-day  rule  should 
provide  applicants  the  right  to  request  a 
copy  of  the  appraisal  report  diu-ing  the 
time  they  are  most  likely  to  be 
interest^  in  receiving  it — around  the 
time  the  application  has  been  made  and 
the  appraisal  has  been  conducted  and 
paid  for.  A  90-day  period  also  should 
not  present  significant  compliance 
difficulties,  especially  since  the  final 
rule  provides  greater  flexibility  in  how 
soon  the  report  must  be  provided 
following  a  request. 

Time  when  appraisal  reports  must  be 
provided.  The  law  also  states  that  a 
creditor  must  “promptly”  furnish  a 
copy  of  the  appraisal  report.  The  Board 
proposed  r^uiring  the  creditor  to 
provide  a  copy  of  the  report  within  15 
days  of  receiving  a  written  request  or 
within  15  days  of  obtaining  an  appraisal 
report,  whichever  occurs  later.  While 
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many  commenters  on  this  provision 
thought  that  the  15-day  period  was  a 
reasonable  interpretation  of  the  statute, 
many  other  commenters  recommended 
a  longer  period  (with  most  suggesting  a 
30-day  period).  These  commenters 
believed  a  longer  time  was  necessary  for 
lenders  who  do  not  maintain  loan  hies 
in  their  office.  After  consideration  of  the 
public  comments,  the  Board  has  revised 
the  proposal  to  provide  greater 
flexibility  in  the  final  rule.  The 
regulation  does  not  set  a  specific  time 
by  which  an  appraisal  report  must  be 
provided.  Instead,  the  regulation 
requires  creditors  to  provide  copies  of 
appraisal  reports  “promptly,”  which  it 
states  will  be  30  days,  but  which  may 
be  longer  in  exceptional  circumstances. 

Some  commenters  requested  that  the 
Board  clarify  that  the  timing  rule  apply 
only  after  the  latest  of  three  events:  the 
request,  receipt  of  the  appraisal  by  the 
lender,  and  the  applicant’s 
reimbursement  of  the  creditor  for  the 
cost  of  the  appraisal.  The  Board  agrees 
that  this  is  the  appropriate  way  to 
measure  the  time  after  which  the 
creditor  must  “promptly”  provide  a 
copy  of  the  report,  and  the  final  rule 
defies  this. 

Notice  of  Right  to  Copy  of  Appraisal 

The  amendments  to  ECX)A  do  not 
specify  that  creditors  shall  notify 
applicants  of  their  right  to  receive  a 
copy  of  the  appraisal  report.  The  Board 
proposed  that  applicants  for  credit  to  be 
secured  by  a  dwelling  should  be 
provided  a  written  notice  of  their  right 
to  receive  a  copy  of  the  appraisal  report. 
This  notice  generally  was  to  be  given  no 
later  than  15  days  after  the  creditor 
received  the  application.  In  proposing 
the  notice  requirement,  the  Board  noted 
the  Congress’s  belief  that  access  to 
appraisal  reports  might  help  in 
detecting  cr^it  discrimination 
associate  with  the  appraisal  of 
property.  The  Board  also  noted  that  the 
notice  would  be  particularly  important 
to  applicants  if  there  has  b^n  a  lender 
practice  of  not  making  appraisals 
available  to  applicants. 

Most  commenters  opposed  the 
proposed  notice  requirement  because  of 
the  additional  paperwork  burden  that  it 
would  impose  and  the  fact  that  the 
Congress  did  not  require  it.  Some 
commenters  opposed  the  notice 
requirement  on  the  general  grounds  that 
the  cumulative  effect  of  disclosure  rules 
is  to  overburden  the  industry.  At  the 
other  end  of  the  spectrum,  a  few 
commenters  including  a  state  consumer 
protection  agency  recommended  that 
the  final  regulations  require  notification 
to  all  applicants  and  a  second  notice  to 
applicants  whose  loans  are  denied. 


While  the  notice  would  impose  some 
burden,  the  Board  believes  that  it  is 
outweighed  by  the  consumer  benefit 
fix>m  receiving  the  notice.  If  the 
notification  were  to  be  included  on 
notices  of  action  taken  on  a  consumer’s 
loan  application  (required  by  Regulation 
B),  Truth  in  Lending  disclosures,  or  on 
application  or  other  forms  (instead  of 
creating  a  separate  disclosure),  the 
compliance  costs  would  be  limited  to 
the  one-time  incremental  cost  of 
revising  documents  to  add  the  notice. 

After  review  of  the  public  comments, 
the  Board  believes  greater  effect  to  the 
ECOA  appraisal  amendments  is 
achieved  by  requiring  that  applicants  be 
notified  of  their  right  to  a  copy  of  the 
appraisal  report,  as  proposed.  In  the 
Board’s  view,  it  is  important  that  this 
minimal  notice  be  given  to  applicants  in 
light  of  the  Congress’s  concern  about 
potential  discrimination  in  the  appiaisal 
process.  It  is  also  important  to  notify  all 
consumers  of  their  statutory  right  to  a 
copy  of  their  appraisal,  given  the 
anecdotal  evidence  (confirmed  by  the 
commenters)  that  appraisals  previously 
were  not  made  available  to  applicants 
upon  request.5  Therefore,  pursuant  to 
the  Board’s  authority  in  section  703  of 
the  ECOA,  creditors  will  be  required  to 
provide  all  applicants  with  written 
notice  of  the  right  to  receive  a  copy  of 
the  appraisal  report.  As  stated  above, 
the  notice  need  not  be  given  by  creditors 
who  automatically  provide  copies  to  all 
applicants.  To  reduce  the  potential 
paperwork  burden  of  the  notice 
requirement,  the  Board  will  not  require 
that  the  notice  be  provided  in  a  form  the 
consumer  can  keep,  as  was  proposed. 
Furthermore,  in  response  to 
commenters'  suggestions  for  flexibility 
on  timing,  the  rule  would  permit 
creditors  to  provide  this  notice  as  early 
as  the  time  of  application.  They  may 
also  provide  the  notice  later,  but  not 
later  than  at  the  time  they  notify  an 
applicant  of  the  action  they  have  taken 
on  the  application.  (Under  §  202.9  of  the 
regulation,  creditors  must  notify 
applicants  of  their  approval  of, 
counteroffer  to,  or  adverse  action  on  an 
application  within  30  days  of  receipt  of 
a  completed  application.)  The  notice 
may  be  included  on  or  with  the  adverse 
action  notice,  the  application,  or  other 
documents. 

Reimbursement  The  statute  permits  a 
creditor  to  require  reimbursement  from 
the  applicant  for  the  cost  of  the 
appraisal  before  a  copy  is  provided. 
Many  commenters  responded  to  the 


'  In  the  proposal,  the  Board  asked  creditors 
whether  they  currently  provided  appraisal  reports 
automatically.  Nearly  30  commenters  addres^  the 
issue.  About  ten  of  those  stated  they  routinely 
provide  appraisal  reports  to  consumers. 


Board’s  request  for  information  about 
the  fees  that  may  be  charged  for  a  copy 
of  an  appraisal.  Most  commenters  that 
addressed  the  issue  stated  that  all  or 
part  of  the  cost  of  having  the  appraisal 
conducted  is  imposed  on  the  applicant. 
According  to  several  commenters,  no 
other  fees  are  imposed  for  providing  a 
copy  of  the  appraisal  report.  Many 
commenters  who  charge  consumers  for 
having  the  appraisal  performed  asked 
the  Board  to  clarify  whether  fees  for 
providing  a  copy  of  the  appraisal  (for 
example,  copying  fees  and  postage) 
could  be  imposed  following  the 
adoption  of  the  final  rule. 

The  statute  permits  the  creditor  to  be 
reimbursed  for  the  cost  of  the  appraisal 
and  the  final' rule  reflects  that.  This 
provision  permits  a  creditor  to  require 
the  consumer  to  pay  for  the  cost  of  the 
appraisal  prior  to  providing  a  copy. 
“Reimbursement”  would  not  be  allowed 
as  a  condition  for  providing  a  copy  of 
the  appraisal  if  the  fee  has  already  been 
paid  by  the  consumer — for  example,  as 
part  of  the  application  fee. 

The  final  rule  also  permits  the 
creditor  to  require  reimbursement  of 
photocopy  and  postage  costs  that  are 
incurred  in  providing  the  copy  of  the 
report,  unless  prohibited  by  state  or 
other  law.  * 

Paragraph  (bf — Credit  Unions 

The  proposal  excepted  from  the 
requirements  creditors  that  provide 
appraisal  reports  pursuant  to  NCUA 
regulations,  in  keeping  with  the 
legislative  history  to  the  ECOA 
amendments.  (See  S.  Rep.  No.  167  at 
90.)  The  final  rule  exempts  credit 
unions  from  the  provisions  of  §  202.5a 
if  they  are  subject  to.  and  comply  with, 
the  provisions  of  the  NCUA  regulations 
relating  to  making  appraisals  available 
upon  request.  12  CFR  701.31(c)(5). 

Section  202.14 — Enforcement,  Penalties, 
and  Liabilities 

Paragraph  {b} — Penalties  and  Liabilities 

The  Board  proposed  that  changes 
made  to  section  706  of  the  ECOA  by 
FDICIA  be  incorporated  into  Regulation 
B.  The  language  of  the  final  rule  differs 
slightly  ftt)m  the  proposed  text  for 
clarity,  but  the  meaning  is  unchanged; 
federal  financial  supervisory  agencies 
must  refer  suspected  pattern  and 
practice  discrimination  cases  to  the  DOJ. 
In  addition,  the  agencies  must  notify 
HUD  when  they  have  reason  to  believe 
violations  of  the  ECOA  have  occurred 
that  may  also  constitute  violations  of  the 
FHA,  unless  the  matter  has  been 
referred  to  the  DOJ. 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Rules  and  Regulations  65661 


Appendix  C — Sample  Disclosure  Forms 

A  sample  disclosure  notice,  Form  C- 
9,  has  been  added  to  Appendix  C. 

Proper  use  of  this  form  satisfies 
compliance  with  §  202.5a  of  Regulation 
B.  Creditors  may  design  their  own  form, 
or  add  to  or  modify  the  model  form,  to 
reflect  their  individual  policies  and 
procedures.  For  example,  if  a  creditor 
wants  to  give  applicants  the  option  to 
call  and  leave  dieir  name  and  the 
address  to  which  an  appraisal  report 
should  be  sent,  the  creditor  may  modify 
the  notice  accordingly.  The  reference  in 
the  proposed  model  form  to  telephone 
requests  for  a  copy  of  the  appraisal 
report  has  been  deleted,  however,  to 
respond  to  comments  expressing 
concern  that  it  could  be  viewed  as 
requiring  telephone  requests  to  be 
honored.  In  addition,  for  brevity,  the 
model  form  has  been  revised  to 
eliminate  the  reference  to  reimbursing 
creditors  for  the  cost  of  the  appraisal 
and  copies  of  the  report  (although  such 
a  reference  may  be  included  wi^  the 
notice). 

(3)  Economic  Impact  Statement 

The  Board’s  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  proposed 
revisions  to  Regulation  B.  A  copy  of  the 
analysis  may  be  obtained  firom 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551,  at  (202) 
452-3245. 


Appraisal  report  uport  request  . 

Notice  of  right  to  appraisal . . 


List  of  Subjects  in  12  CFR  Part  202 

Aged,  Banks,  Banking,  Qvil  rights. 
Credit,  Marital  status  discrimination. 
Penalties,  Religious  discrimination. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  authority 
granted  in  15  U.S.C  1691b  of  the  ECOA, 
the  Board  amends  12  CFR  part  202  as 
follows: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY  (REGULATION  B) 

The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1691-1691f. 


(4)  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
proposed  information  collection  was 
reviewed  by  the  Board  imder  the 
authority  delegated  to  it  by  the  Office  of 
Management  and  Budget  after 
considering  comments  received  during 
the  public  comment  period. 

A  number  of  commenters  believed 
that  complying  with  the  proposal  would 
place  significant  paperwork  burdens  on 
institutions,  particularly  small 
institutions.  Some  expressed  Concern 
about  the  volume  and  variety  of 
disclosures  provided  to  consumers  for 
credit  transactions  secured  by 
residential  real  property,  and  the 
potential  for  consumer  confusion. 

A  few  commenters  reacted  to  the 
specific  biurden  estimates  that  appeared 
in  the  proposal.  They  believed  that  the 
estimates  underreported  the  burden, 
particularly  the  time  associated  with 
responding  to  requests  for  copies  of 
appraisal  reports.  The  commenters 
questioned  whether  institutions 
typically  could  retrieve  and  review  files, 
then  copy  and  send  appraisal  reports  in 
5  minutes,  as  propos^. 

In  response  to  tnese  comments,  the 
Board  has  adjusted  the  burden  estimates 
that  were  made  in  the  proposal  by 
increasing  the  estimated  time  needed  to 
respond  to  requests  for  appraisal 
reports. 

The  requirements  will  apply  to  both 
large  and  small  mortgage  lenders.  The 


impact  on  small  creditors  will  depend 
upon  whether  lenders  provide 
appraisals  as  a  matter  of  course.  The 
model  disclosure  form  in  the  regulation 
will  somewhat  ease  compliance  burdens 
on  the  lenders.  In  addition,  lenders  that 
regularly  provide  appraisal  reports  to  ■ 
applicants  (whether  the  loan  is 
approved  or  denied)  need  not  comply 
with  the  notice  requirement  of  the 
regulation. 

The  following  information  about 
paperwork  burden  relates  only  to  the 
effect  of  the  proposal  on  state  member 
banks  of  the  Federal  Reserve  System. 
Lenders  that  are  subject  to  Regulation  B 
other  than  state  member  banks  are 
supervised  by  other  Federal  agencies. 
For  purposes  of  the  Paperwork 
Reduction  Act,  these  agencies  will 
report  their  own  estimates  of  the 
paperwork  burden  imposed  by  the  new 
ECOA  requirement. 

The  Board  estimates  that  the 
disclosure  requirement  will  result  in  an 
annual  reporting  burden  of  about  23,000 
hours  for  state  member  banks. 

Proposed  Information  Collection 

Beport  title:  Recordkeeping  and 

Disclosure  Requirements  in 

Connection  with  Regulation  B  (Equal 

Credit  Opportunity) 

Report  number:  Not  applicable 
OAtB  docket  number:  7100-0201 
Frequency:  As  needed 
Reporters:  State  member  banks 


Number  of 
records  sub¬ 
ject  to  require¬ 
ment 


Estimated  time 
per  response 
(minutes) 


Estimated  total 
number  of 
hours  ol  an¬ 
nual  reporting 
burden 


125,000 

625,000 


10 

.25 


20,800 

2,600 


2.  Section  202.1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  202.1  Authority,  scope,  and  purpose. 

•  *  *  •  # 

(b)  •  «  •  regulation  also  requires 
creditors  to  notify  applicants  of  action 
taken  on  their  applications;  to  report 
credit  history  in  ^e  names  of  both 
spouses  on  an  account;  to  retain  records 
of  credit  applications;  to  collect 
information  about  the  applicant’s  race 
and  other  personal  characteristics  in 
applications  for  certain  dwelling-related 
loans;  and  to  provide  applicants  with 
copies  of  appraisal  reports  used  in 
connection  with  credit  transactions. 

3.  Section  202.5a  is  added  to  read  as 
follows: 


S  202.58  Rules  on  providing  appraisal 
reports. 

(a)  Providing  appraisals.  A  creditor 
shall  provide  a  copy  of  the  appraisal 
report  used  in  connection  with  an 
application  for  credit  that  is  to  be 
secured  by  a  lien  on  a  dwelling.  A 
creditor  shall  comply  with  either 
para^ph  (a)(1)  or  (a)(2)  of  this  section. 

(1)  Routine  delivery.  A  creditor  may 
routinely  provide  a  copy  of  the 
appraisal  report  to  an  applicant 
(whether  credit  is  granted  or  denied  or 
the  application  is  withdrawn). 

(2)  Upon  request.  A  creditor  that  does 
not  routinely  provide  appraisal  reports 
shall  provide  a  copy  upon  an 
applicant’s  written  request. 

U)  Notice.  A  creditor  that  provides 
appraisal  reports  only  upon  request 


I 
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shall  notify  an  applicant  in  writing  of 
the  right  to  recmve  a  copy  of  an 
appraisal  repml.  The  notice  may  be 
given  at  any  time  during  the  application 
process  but  no  later  than  when  the 
creditor  provides  notice  of  action  taken 
under  §  20Z.9  of  this  part.  The  notice 
shall  specify  that  the  applicant’s  request 
must  be  in  writing,  give  the  creditor’s 
mailing  address,  and  state  the  time  for 
making  the  request  as  provided  in 
para^ph  (aX2Xii)  of  l^is  section. 

(iij  Delivery.  A  creditOT  shall  mail  or 
deliver  a  copy  of  the  appraisal  report 
promptly  (g^erally  within  30  days) 
after  the  creditor  receives  an  applicant’s 
request,  receives  the  report,  or  receives 
reimbursement  ftom  the  applicant  for 
the  report,  whichever  is  last  to  occur.  A 
creditor  need  not  provide  a  copy  when 
the  applicant’s  request  is  received  more 
than  90  days  after  the  creditor  has 
provided  notice  of  action  taken  on  the 
application  under  §  202.9  of  this  part  or 
90  days  after  the  application  is 
withdrawn. 

(b)  Credit  unions.  A  creditor  that  is 
subject  to  the  reflations  of  the  National 
Credit  Union  A^inistration  (m  making 
copies  of  appraisals  available  is  not 
snoject  to  this  section. 

(c)  Definitions.  For  purposes  of 
paragraph  fa)  of  this  section,  the  tmm 
dwelling  means  a  residential  structure 
that  contains  one  to  four  units  whether 
or  not  that  structure  is  attached  to  real 
property.  The  term  includes,  but  is  not 
limited  to.  an  individual  condominium 
or  cooperative  unit,  and  a  mobile  or 
other  manufactured  home.  The  term 
appraisal  report  means  the  document(s) 
relied  upon  by  a  creditor  in  evaluating 
the  value  of  the  dwelling. 

4.  Section  202.14  is  amended  by 
revising  paragraph  (bK3)  and  by  adding 
paragraphs  (b)(4)  and  (b)(5)  to  read  as 
follows: 

§  202.14  Enforcement,  penalties  and 
liabilities. 

***** 

(b)  Penalties  and  liabilities.  *  *  * 

***** 

(3)  If  an  agency  responsible  for 
administrative  enforcement  is  unable  to 
obtain  compliance  with  the  act  or  this 
part,  it  may  refer  the  matter  to  the 
Attorney  General  of  the  United  States. 

In  addition,  if  the  Board,  the 
Comptroller  of  die  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  Thrift  Sup«rvisi(Hi,  or  the 
National  Credit  Union  Administratirm 
has  reason  to  brieve  that  one  or  more 
creditors  engaged  in  a  pattern  ot 
practice  of  discouraging  or  denying 
applications  in  violation  of  the  act  or 
this  part,  the  ageifoy  shall  refer  the 
matter  to  the  Attorney  General. 


Furthermore,  the  agency  may  refer  a 
matter  to  the  Attorney  General  if  the 
agency  has  reason  to  believe  that  one  or 
more  creditors  violated  section  701(a)  of 
the  act. 

(4)  On  referral,  or  whenever  the 
Attorney  General  has  reason  to  believe 
that  one  or  more  creditors  engaged  in  a 
pattern  or  practice  in  violation  of  the  act 
or  this  regulation,  the  Attorney  General 
may  bring  a  civil  action  for  such  relief 
as  may  be  appropriate,  including  actual 
and  punitive  damages  and  injunctive 
relief. 

(5)  If  the  Board,  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  Ofiice  of  Thrift 
Supervision,  or  the  National  Credit 
Union  Administration  has  reason  to 
believe  (as  a  result  of  a  ccmsumer 
complaint,  conducting  a  consumer 
ccnnpliance  examination,  or  otherwise) 
that  a  violaticm  of  the  act  or  this  part  has 
occurred  which  is  also  a  violation  of  the 
Fair  Housing  Act,  and  the  matter  is  not 
referred  to  the  Attorney  General,  the 
agency  shall  notify: 

(i)  The  Secretary  of  Housing  and 
Urban  Development;  and 

(ii)  The  applicant  that  the  Secretary  of 
Housing  and  Urban  Development  has 
been  notified  and  that  rem^ies  for  the 
violation  may  be  available  under  the 
Fair  Housing  Act. 

***** 

5.  Appendix  C  to  Part  202  is  amended 
in  the  first  paragraph  of  the  introduction 
by  revising  the  first  sentence  and  adding 
a  sentence  at  the  end;  in  the  last 
paragraph  of  the  introduction  by  adding 
a  sentence  at  the  end;  and  by  adding 
sample  Form  C-9  to  read  as  follows: 

Af^ndix  C  to  Part  202 — Sample 
Notification  Forms 

This  appendix  contains  nine  sample 
notification  forms.  •  *  *  Form  C-9  is 
designed  for  use  in  notifying  an  applicant  of 
the  right  to  receive  a  copy  of  an  appraisal 
under  §  202.5a. 

***** 

•  •  *  Proper  use  of  Form  C-9  will  satisfy 
the  requirements  of  §  202.Sa  of  this  part. 

*  *  •  •  * 

Form  C-9 — Sample  Disclosure  of  Right  to 
Receive  a  Cr^  an  Appraisal 

You  have  the  right  to  a  copy  of  the 
appraisal  report  used  in  connection  with 
your  application  for  credit  If  you  wish  a 
copy,  please  wrrite  to  us  at  the  mailii^ 
address  we  have  provided.  We  must  hear 
from  you  no  later  than  90  days  after  we  notify 
you  about  the  action  taken  on  your  credit 
application  or  you  withdraw  your 
application. 

(In  your  letter,  give  us  the  following 
information:) 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  9, 1993. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  93-30536  Filed  12-15-93;  8.45  am) 


DEPARTMENT  OF  TRANSPORTATION 


[Docket  No.  93-NM-1 90-AD;  Amendment 
39-8770;  AD  93-25-04] 

Airworthiness  Directives;  Gulfstream 
Model  G-1159  (G-ll)  Series  Airplanes 
Equipped  With  Aviation  Partners 
Winglets  Manufactured  in  Accordance 
With  Supplemental  Type  Certificate 
(STC)  SA5964NM 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Gulfstream  Model 
(i-1159  (G-n)  series  airplanes.  This 
action  requires  either  removal  of  certain 
winglets  or  the  imposition  of  certain 
limitations  for  continued  flight 
operations  without  removal  of  these 
winglets.  This  amendment  is  prompted 
by  the  results  of  a  static  test  during 
which  one  winglet  failed  approximately 
at  limit  load  (50  percent  short  of 
ultimate  load).  The  actions  specified  in 
this  AD  are  intended  to  prevent  in-flight 
failure  of  one  or  both  winglets,  which 
could  result  in  a  potential  unsafe  flutter 
condition  and  reduced  controllability  of 
the  airplane. 

EFFECTIVE  DATE:  January  3, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  14, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
190-AD,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  MFORMATION:  Recently, 
the  FAA  conducted  a  post-certification 
audit  of  winglets  that  were 


BouNC  oooc  ana-oi-p 


Federal  Aviation  Administration 
14CFRPart39 


AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 
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manufactured  by  Aviation  Partners  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA5964NM,  and 
installed  on  certain  Gulfstream  Model 
G-1159  (G-II)  series  airplanes.  The 
results  of  this  audit  revealed,  and  the 
FAA  concluded,  that  the  potential  may 
exist  for  these  winglets  to  be  deficient 
in  meeting  the  strength  requirements  of 
the  Federal  Aviation  Regulations  (FAR). 
In  the  subsequent  static  testing 
conducted  by  Aviation  Partners,  a 
winglet  manufactured  in  accordance 
with  STC  SA5964NM  failed 
approximately  at  limit  load,  which  is  50 
percent  short  of  ultimate  load.  This 
condition,  if  not  corrected,  could  result 
in  the  failure  of  a  winglet  or  winglets 
during  flight. 

The  winglets  are  "hard”  attached,  or 
permanently  fastened,  and  are 
integrated  into  the  construction  of  the 
wing.  Therefore,  if  failure  of  one  or  both 
winglets  were  to  occur  during  flight, 
portions  of  the  winglet  may  remain  on 
the  wing,  act  as  a  flutter  vane,  and 
induce  a  potentially  unsafe  flutter 
condition.  This  situation  could  lead  to 
reduced  controllability  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Gulfstream  Model  G- 
1159  (G-U)  series  airplanes  of  the  same 
type  design,  this  AO  is  being  issued  to 
prevent  in-flight  failure  of  winglets  that 
were  manufactured  by  Aviation  Partners 
in  accordance  with  STC  SA5964NM  and 
installed  on  these  airplanes.  This  AD 
requires  that  affected  operators 
accomplish  one  of  two  specific  actions: 

1.  The  removal  of  these  particular 
winglets  and  restoration  of  the  airplane 
to  its  original  type  design,  followed  by 
removal  of  the  Airplane  Flight  Manual 
(AFM)  limitation  previously  imposed  by 
STC  SA5964NM;  or 

2.  Revision  of  the  Limitations  Section 
of  the  FAA-approved  AFM  to  impose 
gross  operating  weight  restrictions  and/ 
or  operating  speed  restrictions  for 
continued  fli^t  operations  (without 
removal  of  these  winglets). 

Since  a  situation  exisfs  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-190-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufiicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action”  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
-  emergency  regulation  otherwise  would 
be  significant  xmder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-04  Gul&tream:  Amendment  39-8770. 

Docket  93-NM-19a-AD. 

Applicability:  Model  G-1159  (G-II)  series 
airplanes  equipped  with  Aviation  Partners 
winglets  manufactured  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA5964NM,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  failure  of  one  or  both 
winglets,  and  a  resultant  unsafe  flutter 
condition  of  the  airplane,  accomplish  the 
following; 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Remove  the  Aviation  Partners  winglets 
manufactured  in  accordance  with  STC 
SA5964NM  and,  prior  to  further  flight, 
restore  the  airplane  to  its  original  type 
design.  The  FAA-approved  Airplane  Flight 
Manual  (AFM)  limitation,  previously 
imposed  by  STC  SA5964NM,  may  be 
removed  following  removal  of  these  winglets. 
Or 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  restrict  the  gross 
operating  weight  and/or  operating  speed  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA,  Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  beccnnes  effective  on 
January  3, 1994. 

Issued  in  Renton.  Washington,  on 
December  10, 1993. 

Bill  R.  Boxwril, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-30651  Filed  12-15-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  943 
pocket  No.  80851-1105] 

RIN0648-AB49 

Fiower  Garden  Banks  National  Marine 
Sanctuary  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 

National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce 
(DOQ. 

ACTION;  Notice  of  effective  date. 

summary:  On  November  20, 1991,  the 
Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  transmitted  the 
notice  of  designation  for  the  Flower 
Garden  Banks  National  Marine 
Sanctuary  to  Congress.  The  Sanctuary  is 
two  separate  areas  of  ocean  waters  over 
and  surrounding  the  East  and  West 
Flower  Garden  Banks,  and  the 
submerged  lands  thereunder  including 
the  Banks,  in  the  northwestern  Gulf  of 
Mexico.  The  area  designated  at  the  East 
Bank  is  located  approximately  120 
nautical  miles  south-southwest  of 
Cameron,  Louisiana,  and  encompasses 
19.20  square  nautical  miles.  The  area 
designated  at  the  West  Bank  is  located 
approximately  110  nautical  miles 
southeast  of  Galveston,  Texas,  and 
encompasses  22.50  square  nautical 
miles.  The  notice  of  designation  and 
implementing  rules  were  published  on 
December  5, 1991  (56  FR  63634).  They 
could  not  take  effect  until  Congress  had 
45  days  of  continuous  session  to  review 
the  terms  of  designation,  or  until 
legislation  providing  for  designation 
was  signed  into  law. 

On  l^rch  9, 1992,  the  President 
signed  into  law  Public  Law  102-251, 
which,  amcmg  oth»’  matters,  provides 
that  the  designation  of  the  Flower 
Garden  Banks  National  Marine 
Sanctuary  took  effect  on  January  17, 
1992.  Because  Public  Law  102-251  does 
not  ^>ecifically  provide  an  effective  date 


for  the  Sanctuary  regulations,  this 
document  establish^  the  effective  date 
of  the  regulations. 

EFFECTIVE  DATE:  The  final  regulations  in 
15  CFR  part  943  published  on  December 
5. 1991  (56  FR  63634)  shall  take  effect 
on  January  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Lindelof,  Gulf  and  Caribbean 
Regional  Manager,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  .SSMC-4,  Silver  Spring, 
MD  20910  (301/713-3137). 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program. 

Dated:  December  9, 1993. 

W.  Stanley  Wikon, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management.  ^ ^ 

[FR  Doc.  93-30599  Filed  12-15-93,  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adnrrinistration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Roxarsone  Tablets  and  Liquid 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  j 
codification  of  two  previously  approved 
new  animal  drug  applications  (NADA’s) 
held  by  1.  D.  Russell  Co.,  Laboratories. 
The  NADA’s  provide  for  the  use  of 
roxarsone  tablets  and  liquid  in  the 
drinking  water  of  growing  chickens  and 
turkeys  for  improved  rate  of  weight 
gain,  improved  feed  efficiency,  and 
improved  pigmentation. 

EFFECTIVE  DATE:  December  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standi^  PL, 
Rockville.  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  The  I.  D. 
Russell  Co.,  Laboratories,  1301  Iowa 
Ave.,  Longmont,  CO  80501,  is  sponsw 
of  approv^  NADA’s  6-019  and  6-081 
for  roxarsone  tablets  and  liquid, 
respectively.  The  tablets  and  liquid  are 
us^  to  prepare  medicated  drinking 
water  containing  roxarsone  at  a 
concentration  of  72  milligrams  p^ 
gallon.  Consumption  of  the  medicated 


drinking  water  by  chickens  and  turkeys 
throughout  their  growing  period  results 
in  improved  rate  of  weight  gain, 
improved  feed  efficiency,  and  improved 
pigmentation.  NADA  6-019  (tablets) 
was  originally  approved  on  August  30, 
1946,  and  NADA  6-081  (liquid)  was 
originally  approved  on  November  14, 
1946.  FDA  is  amending  the  regulations 
in  §  520.2088  (21  CFR  520.2088)  by 
adding  new  paragraph  (c)  and  by  adding 
new  §  520.2089  to  reflect  these  NADA’s. 

The  agency  has  determined  under  21 
CFR  25.24(dKl)(i)  that  this  action  is  of 
a  type  that  does  not  individually  cht 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  accordance  with  the  fireedom  of 
information  (FOI)  provisions  of  part  20 
(21  CFR  part  20)  and  §514.11(e)(2)(i)  (21 
CFR  514.11(e)(2)(i))  for  NADA’s 
approved  prior  to  July  1, 1975,  FOI 
summaries  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  the  applications  are 
not  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Ccmunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.2088  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  520.2088  Roxarsone  tablets. 
***** 

(c)(1)  Specifications.  Each  tablet 
contains  72  milligrams  of  roxarsone  (3- 
nitro-4-hydroxyphenylarsonic  acid). 

(2)  Sponsor.  See  No.  017144  in 
§  510.600(c)  of  this  chapter. 

(3)  Relat^  tolerances.  See  §  556.60  of 
this  diapter. 

(4)  Conditions  of  use  in  growing 
chickens  and  growing  turkeys — (i) 
Amount.  1  tablet  in  each  gallon  of 
drinking  water  (0.(K>2  percent 
roxarsone). 

(ii)  Indications  for  use.  For  improved 
rate  of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation. 

(iii)  Limitations.  Administer 
continuously  throughout  growing 
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period. l)o  not  administer  to  chickens 
producing  eggs  for  human  consumption. 
Withdraw  5  days  before  slaughter.  Use 
as  sole  source  of  organic  arsenic. 
Overdosage  or  the  lack  of  water  intake 
may  result  in  weakness  or  paralysis  of 
legs. 

3.  New  §  520.2089  is  added  to  read  as 
follows: 

§  520.2089  Roxarsone  liquid. 

(a)  Specifications.  Each  teaspoon  (5 
milliliters)  of  solution  contains  72 
milligrams  of  roxarsone  (3-nitro-4- 
bydroxyphenylarsonic  acid). 

(b)  Sponsor.  See  No.  017144  in 
§  510.600(c)  of  this  chapter. 

(c)  Belated  tolerances.  See  §556.60  of 
this  chapter. 

(d)  Conditions  of  use  in  Rowing 
chickens  and  growing  turkeys — (1) 
Amount  1  teaspoon  (5  milliliters)  to 
each  gallon  of  drinking  water  (0.002 
percent  roxarsone). 

(2)  Indications  for  use.  For  improved 
rate  of  weight  gain,  improved  feed 
efnciency,.and  improved  pigmentation. 

(3)  Limitations.  Administer 
continuously  throughout  growing 
period.  Do  not  administer  to  chi^ens 
producing  eggs  for  human  consumption. 
Withdraw  5  days  before  slaughter.  Use 
as  sole  source  of  organic  arsenic. 
Overdosage  or  the  lack  of  water  intake 
may  result  in  weakness  or  paralysis  of 
legs. 

Dated:  December  8, 1993. 

Richard  H.  Teske,  • 

Acting  Director,  Center  for  Veterinary 
Medicine. 

IFR  Doc.  93-30610  Filed  12-15-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guaixf 

33  CFR  Part  1 
CGD  78-82 
RIN  2115-AE67 

Enforcement;  Civil  and  Criminal 
Penalty  Proceedings 

agency:  Coast  Guard,  DOT. 

ACTION:  Adoption  of  interim  rule  as 
final. 

SUMMARY:  This  rule  adopts  as  final,  the 
Coast  Guard  regulations  contained  in  33 
CFR  part  1,  subpart  1.07 — Enforcement; 
Civil  and  Criminal  Penalty  Proceedings 
which  were  published  as  an  interim 
final  rule  on  November  20, 1978.  The 
Coast  Guard  had  anticipated  finalizing 
the  interim  final  rule  after  a  comment 
period  and  a  six-month  evaluation  of 


effectiveness.  However,  due  to  an 
administrative  oversight,  the  rule  was 
never  finalized. 

EFFECTIVE  DATE:  December  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Michael  Emge.  Maritime  and 
International  Law  Division,  Office  of  the 
Chief  Counsel,  at  (202)  267-1527. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR 
Michael  Emge.  Project  Manager,  and 
C.G.  Green,  Project  Counsel. 

Regulatory  History 

On  November  20, 1978,  the  Coast 
Guard  published  in  the  Federal  Register 
an  interim  final  rule  entitled 
“Enforcement;  Civil  and  Criminal 
Penalty  Proceedings”  (43  CFR  54186). 
The  regulations  described  the  Coast 
Guard  civil  penalty  process  and  how 
criminal  cases  are  referred  to  the  U.S. 
Attorney  for  prosecution.  The 
regulations  b^me  effective  three 
months  after  publication,  on  February 
20, 1979.  Hie  Coast  Guard  received 
fourteen  comments  on  the  interim  rule. 

Background  and  Purpose 

The  interim  final  regulations  effective 
on  February  20, 1979,  have  proved 
workable  and  an  improvemrat  over  the 
previous  procedures.  Even  though 
several  amendments  were  published  as 
final  rules,  none  of  these  amendments 
finalized  the  interim  final  rule.  The 
interim  rule,  however,  remained 
effective  and  has,  with  its  several 
amendments,  comprised  the  Coast 
Guard’s  civil  penalty  system  since  1979. 
The  amendments  are  discussed  below. 

This  rule  finalizeathe  regulations,  as 
amended,  and  closes  the  docket  on  this 
rulemaking.  Tbe  text  of  the  final  rule  as 
adopted  herein  appears  in  the  Code  of 
Federal  Emulations  fen  33  CFR  parts  1 
to  124,  July  1, 1993  edition.  Since  these 
rules  have  been  efiective  since  1979, 
and  because  their  adoption  as  a  final 
rule  does  not  change  them,  good  cause 
exists  to  make  the  final  rule  effective  in 
fewer  than  thirty  days. 

Discussion  of  amendments:  On  Jime 
5, 1985,  the  Coast  Guard  published  (50 
FR  23688)  a  rule  amendim  33  CFR  part 
1,  subpart  li)7.  The  rule  implemented 
a  one  year  test  of  the  volimtary  Marine 
Safety  Reporting  Program  (MSRP)  to 
determine  the  desirability  and 
feasibility  of  an  ongoing  MSRP.  The 
MSRP  was  designed  to  collect 
information  frtm  ctnumercial  vessel 
operators  about  near  mishaps  or 
difficulties  encountered  with  tbe 
navigation  and  control  of  commwcial 


vessels.  The  rule  encouraged  voluntary 
participation  in  the  MSRP  by  providing 
relief  fitHn  po^ible  penalty  action  for 
certain  participants.  The  rule  was 
effective  June  1, 1985. 

On  May  29, 1986,  the  Coast.Guard 
published  a  final  rule  (51  FR  19329) 
terminating  the  MSRP.  This  rule  was 
efiective  June  15, 1986,  permitting  a  two 
week  grace  period  for  processing 
incident  report  forms  submitted  late  in 
the  program. 

On  May  11, 1987,  minor  revisions 
were  published  (52  FR  17554)  to  reflect 
realignment  of  the  Coast  Gua^  districts 
and  internal  reorganization.  In  this 
change,  the  requirement  for  a  second 
copy  of  a  petition  to  reopen  a  hearing 
was  eliminated.  Also,  to  provide  Coast 
Guard  District  Commanders  with  more 
time  to  comment  on  a  respondent’s 
appeal  of  a  Hearing  Officer  decision,  the 
time  frame  for  accepting  a  District 
Commander’s  comments  was 
lengthened  fiom  20  to  30  days. 
References  to  gender  were  also  removed. 
The  rule  was  effective  on  publication  in 
the  Federal  Register. 

On  Septemb»  11, 1989,  the 
regulations  were  again  amended  (54  FR 
37613)  as  mandat^  by  the  Anti-Drug 
Abuse  Amendments  Act  of  1988  (Pub. 

L.  100-690).  'This  amendment  added 
§  1.07-100  to  33  CFR  part  1,  subpart 
1.07  to  provide  for  the  issuance  of  a 
summons  to  appear  in  lieu  of  the 
seizure  of  a  commercial  fishing  industry 
vessel  for  violations  involving  the 
possession  of  personal  use  quantities  of 
a  controlled  substance.  This  final  rule 
was  preceded  by  an  April  10, 1989, 
notice  of  proposed  rulemaking  (54  FR 
14250).  Public  cmnments  were 
considered  and  the  final  rule  was 
efiective  October  11, 1989. 

None  of  these  amendments 
specifically  addressed  the  comments 
received  on  the  interim  final  rule 
published  in  1978,  and  none  of  the 
amendments  specifically  adopted  the 
subpart  as  a  final  rule.  The  public 
docket  on  this  rulemaking  ^s  remained 
open  since  publicatitm  of  the  interim 
rule,  despite  the  subsequent 
amendments  to  the  procedures  as 
discussed  above. 

Discussion  of  Comments  and  Changes 

Since  the  regulations  in  33  CFR  part 
1,  subpart  1.07  are  solely  rules  of  agency 
procedure  and  practice,  5  U.S.C 
553(b)[(3)l(A)  exempts  them  from  the 
notice  and  comment  rulemaking 
requirements  of  the  Administrative 
Procedure* Act.  Although  public  notice 
and  comment  were  not  required,  the 
Coast  Guard  invited  public  comment  on 
the  rules  whoa  they  were  published  in 
1978.  In  response  to  this  request  for 
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public  comment,  fourteen  comments 
were  received.  Although  the  comment 
period  officially  closed  September  1, 
1979,  the  two  comments  received  after 
that  period  were  also  considered.  None 
of  the  comments,  however,  resulted  in 
revisions  to  the  interim  rule.  These 
comments  are  briefly  discussed  below. 

One  comment  came  from  the  author 
of  an  article  which  appeared  in  the 
August  1979  issue  of  Boating  magazine. 
The  article  was  a  commentary  on  the 
November  20, 1978,  civil  penalty 
regulations  and  was  entitled  “The  Coast 
Guard  Wants  to  Be  Your  Prosecutor, 
Judge,  and  Jury.”  At  least  eight  of  the 
thirteen  other  public  comments  received 
appeared  prompted  by  this  magazine 
article.  These  comments  agreed  with  the 
magazine  article,  but  did  not  offer  any 
additional  substantive  comments.  The 
article’s  author  suggested  that  the  Coast 
Guard's  civil  penalty  system  short  cut 
due  process  for  several  reasons.  These 
reasons  included:  (1)  The  people  that 
decide  cases.  Hearing  Officers,  are  not 
impartial  because  they  are  Coast  Guard 
officers;  (2)  the  system  does  not  provide 
for  a  hearing  on  the  record;  and  (3)  the 
Coast  Guard  is  not  required  to  prove  the 
alleged  violations  and  the  process,  in 
essence,  makes  a  party  guilty  until  that 
party  proves  their  innocence.  The  Coast 
Guard  disagrees  with  these 
characterizations  of  its  civil  penalty 
system. 

Although  Hearing  Officers  are  Coast 
Guard  officers,  they  are  impartial.  The 
regulations  in  33  CFR  1.07-15{a) 
specifically  state  that  the  Hearing 
Officer  has  no  other  responsibility, 
direct  or  supervisory,  for  the 
investigation  of  cases  referred  for  the 
assessment  of  civil  penalties.  Also,  the 
Hearing  Officer  decides  each  case  on  the 
basis  of  the  evidence  before  him,  and 
must  have  no  prior  connection  with  the 
case.  The  Hearing  Officer  is  solely 
responsible  for  the  decision  in  each  case 
referred  to  him.  33  CFR  1.07-15(b).  To 
ensure  Hearing  Officer  impartiality,  the 
Coast  Guard  assigns  personnel 
specifically  to  that  position,  outside  of 
any  Coast  Guard  pi^ram  duties  or 
influence. 

The  Coast  Guard  civil  penalty  process 
under  33  CFR  part  1,  subpart  1.07  does 
not  provide  for  a  hearing  on  the  record, 
i.e.,  a  hearing  before  an  Administrative 
Law  Judge  and  a  transcript  of  the 
proceedings,  because  the  statutes 
enforced  under  the  civil  penalty  process 
do  not  require  such  hearings.  The  civil 
penalty  process  is  designed  to  afford 
parties  with  appropriate  due  process 
and  yet  process  numerous  reports  of 
alleged  violations  arising  ficm  the  Coast 
Guard’s  law  enforcement  activities.  The 
regulations  do  provide  that  an  alleged 


violator,  or  “party,”  may  request  a 
hearing  before  the  Hearing  Officer,  if 
desired.  33  CFR  1.07-25.  The  party  may 
also  have  a  transcript  of  that  hearing 
prepared  at  the  party’s  expense.  33  CFR 
1.07-60(b).  Coast  Guard  Hearing 
Officers  process  approximately  14,400 
cases  each  year  under  these  procedures. 
To  provide  a  hearing  on  the  record  for 
each  of  these  cases  would  create  a 
significant  administrative  burden  on  the 
agency;  it  would  greatly  increase  the 
costs  for  both  the  agency  and  parties; 
and  it  would  slow  case  processing  to  an 
unacceptable  level  without  providing 
significant  improvement  to  the  system. 

It  is  worthwhile  to  note  Congress’ 
recognition  of  the  Coast  Guard  civil 
penalty  process  in  the  legislative  history 
of  46  U.S.C.  2107,  one  of  the  Coast 
Guard’s  enforcement  enabling 
authorities: 

The  assessment  of  civil  penalties  under 
this  section  should  not  require  an  “on  the 
record”  hearing  within  the  meaning  of  the 
Administrative  Procedures  Act  (APA).  It  is 
intended  that  these  civil  penalties  be 
assessed  in  a  fair  manner.  However,  the 
Committee  recognizes  that  statutes  passed  in 
the  last  decade  have  involved  the  Coast 
Guard  in  tens  of  thousands  of  civil  penalty 
enforcement  cases  and  that  it  is  necessary 
that  the  penalties  be  assessed  efficiently.  The 
Coast  Guard’s  procedural  regulations  for 
assessing  civil  penalties  ensvue  that  the 
essential  elements  of  due  process,  notice,  and 
opportunity  to  be  heard,  are  provided  to 
alleged  violators  (see  33  CFR  supbart  1.07). 
The  more  rigid  and  time-consuming 
procedures  applicable  to  APA  adjudications 
are  unwarranted  in  the  case  of  CcMst  Guard 
civil  penalty  assessment  procedures  and 
would  seriously  hamper  the  orderly 
enforcement  of  these  administrative 
penalties.  j 

H. R.  Rep.  No.  338, 98th  Cong.,  1st  Sess. 
132  (1983).  For  the  reasons  discussed 
above,  the  rules  have  not  been  changed 
to  provide  for  hearings  on  the  record. 

The  perceptions  by  commenters  that 
the  Coast  Guard  is  not  required  to  prove 
alleged  violations  and  that  the  Coast 
Guard’s  civil  penalty  process  makes  a 
party  guilty  until  that  party  proves  his 
or  her  innocence  are 
misunderstandings.  When  a  Hearing 
Officer  receives  a  violation  case  from  a 
District  Commander,  the  Hearing  Officer 
makes  a  preliminary  review  of  it.  If  after 
this  review  there  appears  to  be  sufficient 
evidence  to  proceed,  the  Hearing  Officer 
then  notifies  the  party  of  the  alleged 
violation  and  the  party’s  rights.  33  CFR 

I. 07-20.  The  party  may  then  offer  any 
relevant  evidence  or  statements  to  rebut 
the  allegation  or  otherwise  exculpate  the 
party.  33  CFR  1.07-55(b).  (f).  Rebuttal 
by  the  Coast  Guard  and  a  further 
response  by  the  party  may  then  take 
place.  33  QFR  1.07-55(c).  After  the 


evidence  and  any  arguments  are 
received  by  the  Hearing  Officer,  the 
Hearing  Officer  makes  a  decision  based 
on  the  record.  If  the  weight  of  the 
evidence  does  not  show  that  the  alleged 
violation  occurred  and  the  party  is  the 
responsible  entity,  the  Hearing  Officer 
either  remands  or  dismisses  the  case.  33 
CFR  1.07-65(a).  The  burden  of  proving 
an  alleged  violation  remains  with  the 
Coast  Guard  throughout  the  process.  If 
appropriate,  sufficient  evidence  to 
create  a  presumption  of  a  violation  will 
require  the  party  to  present  evidence 
overcoming  the  presumption.  However, 
the  Coast  Guard  always  bears  the 
ultimate  burden  to  prove  an  alleged 
violation.  Additionally,  appeals  of  civil 
penalty  assessments  to  the  Commandant 
are  closely  reviewed.  If  on  appeal,  the 
Hearing  Officer’s  decision  is  not 
supported  by  substantial  evidence  in  the 
case  record,  the  case  is  either  remanded 
or  dismissed.  Accordingly,  no  change  to 
the  rule  has  been  made. 

Another  comment  voiced  support  for 
the  interim  final  rule  but  suggested  that 
certain  significant  cases  warrant  review 
by  a  body  other  than  the  Coast  Guard 
and  the  Department  of  Transportation. 
Judicial  review  authority  does  exist  and 
need  not  be  addressed  in  this 
rulemaking.  The  Administrative 
Procedures  Act,  5  U.S.C  Chapter  7, 
provides  authority  and  guidelines  for 
federal  court  review  of  Coast  Guard  civil 
penalty  actions. 

One  comment,  from  a  large 
corporation,  voiced  support  for  the 
interim  final  rule,  but  suggested  that  the 
provision  in  33  CFR  1.07-25  for 
responding  within  30  days  to  a  notice 
fit)m  a  Hearing  Officer  of  initiation  of 
action,  be  len^ened  to  60  days.  The 
comment  stated  that  additional  time  is 
needed  to  investigate  the  alleged 
violations  and  to  get  the  Hearing 
Officer’s  letter  to  the  person  responsible 
for  the  party’s  reply.  Based  on  its 
experience  with  the  civil  penalty  system 
since  1979,  the  Coast  Guait)  does  not 
agree  that  the  additional  30  days  is 
necessary.  Where  good  cause. is  shown 
and  additional  time  is  requested. 
Hearing  Officers  have  typically 
provided  additional  time  to 
accommodate  a  party’s  investigation  or 
response  to  the  allegations.  Generally, 
the  majority  of  parties  do  not  need 
additional  time  to  fully  respond  to  the 
allegations.  Accordingly,  the  30  day 
re<mirement  has  remained. 

neguJatory  Evaluation:  This  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  “Department  of 
Transportation  Regulatory  Policies  and 
Procedures”  (44  FR  11040  February  26, 
1979).  The  Coast  Guard  expects  the 
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economic  impact  of  this  proposal  to  be 
so  minimal  t^t  a  hill  Regulatory 
Evaluation  is  unnecessary. 

Federalism:  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  this  rulemaking  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment:  Under  section  2.B.2  of 
Commandant  Instruction  M16475.1B. 
this  action  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  has  been  placed  in  the 
docket  for  this  rulemaking. 

List  of  Subfects  in  33  CFR  P«t  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fn^om  of 
information,  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  1  as  follows; 

PART1->{AMEIiDED] 

1.  The  authority  citation  for  33  CFR 
part  1,  subpart  1.07  continues  to  read  as 
follows: 

,  Authority:  14  U.S.C  633;  49  CFR  1.46. 

2.  Subpart  1.07,  which  was  revised  as 
an  interim  rule  except  for  the  Appendix 
on  November  20, 1978  (43  FR  54186), 
and  amended  on  June  5, 1985  (50  FR 
23688),  May  29, 1986  (51  FR  19329), 
May  11, 1987  (52  FR  17554),  and 
September  11, 1989  (54  FR  37613),  is 
adopted,  as  amended,  as  a  final  rule. 

Dated:  December  10, 1993. 

JJLShkor, 

Chief  Counsel. 

(FR  Doc.  93-30713  Filed  12-15-93;  8:45  ami 
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33  CFR  Part  80 
[CGD  83-071] 

RIN  211S-AE65 

International  Regulations  for 
Preventing  ColOsions  at  Sea;  1972 
COLREGS  Demarcation  Lines;  Blind 
Pass,  Near  Fort  Myers,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Hnal  rule. 

summary:  The  Coast  Guard  is  amending 
the  regulations  establishing  lines  of 
demarcation  delineating  those  waters 
upon  which  mariners  shall  comply  with 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972  (72 


COLREGS)  and  those  waters  upon 
which  mariners  shall  comply  with 
Inland  Navigation  Rules  adding  a 
boundary  line  in  waters  in  Blind  ^ss, 
near  Fort  Myers,  Florida.  When  the 
original  lines  were  established.  Blind 
Pass  was  not  navigable.  This  action  will 
clarify  the  status  of  the  navigable  waters 
in  the  subject  area. 

EFFECTIVE  DATE:  December  16, 1993. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  &ecutive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  93-071),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
room  3406,  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 

Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jonathan  Epstein,  Navigation  Rules  and 
Information  Branch,  Office  of 
Navigation  Safety  and  Waterway 
Services,  (202)  267-0352  or  (202)  267- 
0357. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Jonathan 
Epstein,  Project  Manager,  Office  of 
Navigation  Safety  and  Waterway 
Services,  and  Helen  G.  Boutrous,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Piujiose 

The  regulations  in  33  CFR  part  80 
establish  the  lines  of  demarcation 
delineating  those  waters  upon  which 
mariners  shall  comply  with  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  (72  COLREGS) 
and  those  waters  upon  wdiifii  mariners 
shall  comply  with  the  Inland  Navigation 
Rules.  The  waters  inside  of  the  lines  are 
Inland  Rules  waters.  The  waters  outside 
the  lines  are  COLREGS  waters. 

The  regulations  establishing 
COLREGS  Demarcation  Lines  in  33  CFR 
part  80  were  promulgated  July  11, 1977 
(42  FR  35782).  Since  that  time,  some  of 
the  lines  have  been  redesignated  to 
reflect  geographic  or  marl^g  changes 
(46  FR  28154,  May  26, 1981  and  51  FR 
7787,  March  6, 1986). 

On  the  west  coast  of  Florida  near  Fml 
Myers  and  Punta  Gorda  there  are  a 
string  of  barrier  Islands  that  separate 
Pine  Island  Sound  hrom  the  Gulf  (rf 
Mexico.  Currently,  33  CFR  80.750 
delineates  lines  of  demarcaticm  across 
several  navigable  channels  between 
these  barrier  islands,  making  Pine  Island 
Soimd  inland  waters  for  the  purposes  of 
the  Inland  Navigation  Rules.  Blind  Pass 


lies  between  the  southern  tip  of  Captiva 
Island  and  the  northwestern  tip  of 
Sanibel  Island  and  provides  access  from 
the  Gulf  of  Mexico  to  Pine  Island  Sound 
(See  NOAA  Chart  11427  or  11426). 

Blind  Pass  was  not  navigable  when  the 
original  demarcation  lines  were 
established.  However,  in  the  last  several 
years,  due  to  the  shifting  nature  of  these 
barriOT  islands.  Blind  Pass  has  opezted 
and  become  a  fairly  stable  channel  used 
by  conunercial  fishermen. 

Because  this  channel  is  now 
navigable,  the  Coast  Guard  has 
determined  that  it  is  appropriate  to 
establish  a  demarcation  line  to  clarify 
the  status  of  the  subject  area.  Existing 
COLREG  demarcation  lines  de^gnate 
Pine  Island  Soimd  as  inland  waters.  To 
remain  consistent  with  this  designation, 
and  to  clarify  the  status  of  the  recently 
navigable  Blind  Pass,  the  Coast  Guard  is 
establishing  a  line  formed  by  the 
centerline  of  the  highway  bridge  over 
Blind  Pass  in  addition  to  the  existing 
lines  drawn  across  Redfish  and  Captiva 
Passes  parallel  to  the  general  trend  of 
the  seaward,  highwater  shorelines.  The 
Coast  Guard  has  chosen  the  fixed  bridge 
crossing  Blind  Pass  as  the  COLREGS 
demarcation  line  for  several  reasons:  (1) 
The  use  of  a  fixed  landmark,  like  a 
bridge,  will  provide  a  tangible,  easy 
reference  for  the  mariner;  (2)  the  bridge 
is  of  recent  construction  and  therefore  is 
likely  to  remain  in  place  for  the 
foreseeable  future;  and  (3)  the  shifting 
nature  of  these  barrier  islands  makes 
delineation  using  points  of  land 
inadvisable. 

33  CFR  80.753(a)  delineates  a 
COLREGS  demarcation  line  in  another 
pass  bearing  the  name  Blind  Pass.  Hiis 
pass  lies  between  Treasure  Island  and 
Long  Key  near  St.  Petersburg  Florida, 
several  hundred  miles  north  of  the 
Blind  Pass  between  Captiva  and  Sanibel 
Islands.  To  prevent  confusion,  the  Coast 
Guard  is  amending  the  description  of 
this  line  by  including  the  names  of  the 
nearby  isl^ds  within  the  description. 
The  position  of  the  demarcation  line  in 
33  CFR  80.753(a)  remains  unchanged. 

This  amendment  will  clarify  the 
status  of  the  newly  navigable  Blind  Pass 
and  will  be  an  aid  to  The  Florida  Marine 
Patrol  in  its  eflbrts  to  enforce  fishing 
regulations.  The  Florida  Administrative 
C^e  closes  Pine  Island  Sound  to  net 
fishing  from  November  1  through 
January  31  each  year. 

Because  this  rule  adds  a  line  of 
demarcation  to  a  newly  navigable  area 
that  clearly  falls  within  inland  waters  in 
accordance  with  existing  demarcation 
lines,  this  action  is  considered  to  be 
administrative  in  nature.  Accordingly, 
under  5  U.S.C  553(b)(3)(B)  notice  arid 
opportunity  for  public  comment  are 
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unnecessary  and,  in  accordance  with  5 
U.S.C.  553(d)(3),  good  cause  exists  to 
publish  this  action  as  a  final  rule 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Assessment 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  not  significant  under  the 
“Department  of  Transportation 
Regulatory  Policies  and  Procedures”  (44 
FR 11040;  February  26, 1979).  This  rule 
merely  adds  a  line  of  demarcation  to  an 
area  that  falls  clearly  within  inland 
waters.  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Assessment  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  “Small  entities”  include 
independently  owned  and  operated 
small  business  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
“small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  This  rule  does  not  require 
a  general  notice  of  proposed  rulemaking 
and,  therefore,  is  exempt  from  the 
regulatory  flexibility  requirements, 
although  exempt,  the  Coast  Guard  has 
reviewed  this  rule  for  potential  impact 
on  small  entities.  This  rule  merely  adds 
a  demarcation  line  to  clarify  the  status, 
consistent  with  existing  lines  of 
demarcation,  of  inland  waters  in  the 
area  of  Pine  Island  Sound  in  Florida. 

Therefore,  the  Coast  Guard’s  position 
is  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Under  Federal  law,  authority  to 
designate  COLREGS  lines  of 
demarcation  is  vested  in  the  Secretary  of 
Transportation  and  delegated  to  the 
Coast  Guard.  Therefore,  the  Coast  Guard 
intends  this  rule  to  preempt  State  action 
addressing  this  subject  matter. 


Environment 

*  The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B2  of 
Commandant  Instruction  Ml 6475. IB, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  As  this  rule  is  a 
clarification  of  existing  lines  there  will 
be  no  impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

list  of  Subjects  in  33  CFR  Part  80 

Navigation  (water).  Treaties, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  80  as  follows:  ^ 

PART  8&-OOLREGS  DEMARCATION 
LINES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows 

Authority:  14  U.S.C.  2;  14  U.S.C.  633;  33 
U.S.C  151|a);  49  CFR  1.46. 

2.  In  §  80.750,  paragraph  (a)  is  revised 
to  read  as  follows: 

§80.750  Sanibel  Island,  FL  to  SL 
Petersburg,  FL. 

(a)  A  line  formed  by  the  centerline  of 
the  highway  bridge  over  Blind  Pass, 
between  Captiva  Island  and  Sanibel 
Island,  and  lines  drawn  across  Redfish 
and  Captiva  Passes  parallel  to  the 
general  trend  of  the  seaward,  highwater 
shorelines. 

«  *  *  •  *  j 

2.  In  §  80.753,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  80.753  SL  Petersburg,  FL  to  Anclote,  FL. 

(a)  A  line  drawn  across  Blind  Pass, 
between  Treasure  Island  and  Long  Key, 
parallel  with  the  general  trend  of  the 
seaward,  highwater  shoreline. 

***** 

Dated:  December  8, 1993. 

W.).  Ecker, 

Fear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
IFR  Doc.  93-30702  Filed  12-15-93;  8:45  am) 
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33  CFR  Part  117 
{CGD07-03-111] 

Drawbridge  Operation  Regulations, 
Atlantic  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation. 


SUMMARY:  At  the  request  of 
Congressman  E.  Clay  Shaw,  )r.,  the 
Coast  Guard  is  hereby  providing  notice 
that  the  Florida  Department  of 
Transportation  has  been  granted 
permission  to  temporarily  deviate  from 
regulations  governing  the  opening  of  the 
East  Sunrise  Boulev^  Drawbridge  at 
Fort  Lauderdale  from  December  1, 1993 
to  January  31, 1994,  for  the  purpose  of 
evaluating  the  reasonableness  of 
possible  changes  to  the  permanent 
regulations.  This  deviation  establishes  a 
15-minute  opening  schedule  from  10 
a.m  to  6  p.m.  daily  which  is  intended 
to  eliminate  back-to-back  openings  that 
cause  traffic  delays.  The  60'day  test  will 
determine  whether  a  15'minute  opening 
schedule  will  improve  the  flow  of 
highway  traffic  without  unreasonably 
impacting  navigation. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  January  30, 1994. 
This  rule  is  effective  on  December  1, 

1993  through  January  30, 1994. 
ADDRESSES:  Comments  may  be  sent  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Miami, 
Florida  33131-3050.  The  telephone 
number  is  305-536-4103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brodie  Rich,  Project  Manager, 

Bridge  Section,  at  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  granted  a  temporary  deviation  to 
the  regulations  for  this  drawbridge 
owned  and  operated  by  the  Florida 
Department  of  Transportation  (FIXTr) 
presently  opening  on  demand  which 
allows  FDOT  not  to  op>en  the  draws 
from  10  a.m.  to  6  p.m.  daily  except  on 
the  hour,  quarter  hour,  half  hour  and 
three-quarter  hour.  This  revised 
schedule  is  intended  to  eliminate  back- 
to-back  draw  openings  and  decrease 
vehicular  delays. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  porticipiate  in  this 
evaluation  of  possible  changes  to  the 
regulations  governing  this  bridge  by 
submitting  written  data,  views,  or 
argiunents  to  the  address  above.  Persons 
submitting  comments  should  include 
their  name  and  address,  identify  this 
docket  number  ICGD07-93-1111  and 
specific  provisions  to  which  each 
comment  applies,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

At  such  time  as  it  apptears  appropriate 
to  propose  a  piermanent  change  to  the 
relations,  the  Coast  Guard  plans  to 
publish  a  notice  of  proposed  rulemaking 
which  will  again  request  comments,  and 
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which  will  state  a  different  period  for 
the  consideration  of  comments  for  those 
proposed  regulations. 

Notice 

Notice  is  hereby  given  that:  . 

1.  The  Coast  Guard  has  granted  the 
Florida  Department  of  Transportation,  a 
temporary  deviation  from  the  operating 
requirements  of  33  CFR  117.5  governing 
the  East  Sunrise  Boulevard  Drawbridge, 
for  the  purpose  of  evaluating  possible 
changes  to  the  permanent  regulations. 

2.  This  deviation  from  normal 
operating  regulations  is  authorized  in 
accordance  with  the  provisions  of  title 
33  of  the  Code  of  Federal  Regulations 

§  117.43,  for  the  purpose  of  evaluating  a 
possible  change  to  the  current  “on 
demand”  operation.  Under  this 
deviation,  the  Sunrise  Boulevard 
drawbridge  need  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three- 
quarter  hour  bt)m  10  a.m.  to  6  p.m., 
daily.  • 

3.  In  accordance  with  33  CFR 
117.261(a),  public  vessels  of  the  United 
States,  tugs  with  tows,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  shall,  upon  proper 
signal,  be  passed  through  the  draw  at 
any  time. 

4.  The  60-day  trial  period  is 
scheduled  to  occur  during  the  winter 
tourist  season,  when  the  beach  areas 
experience  the  heaviest  vehicular  traffic 
and  the  greatest  number  of  drawbridge 
openings.  The  daily  15-minute 
operating  schedules  will  be  in  effect 
from  10  a.m.  to  6  p.m.  each  day.  When 
the  test  is  completed,  the  results  will  be 
compared  with  the  existing  “on 
demand”  opening  schedule  to 
determine  which  operating  schedule 
best  meets  the  needs  of  navigation, 
helps  reduce  vehicular  traffrc  delays, 
and  eliminates  back-to-back  openings. 

5.  This  period  of  deviation  is  effective 
from  December  1, 1993  through  January 
30.  1994. 

Dated:  November  24, 1993. 

William  P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 

IFR  Doc  93-30705  Filed  12-15-93;  8:45  am) 
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33  CFR  Part  165 
[CG001-63-154] 

RIN2115-AA97 

Safety  Zone:  Providence  River, 
Providence,  Rl 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
the  temporary  final  rule  published  in 
the  Federal  Register  on  March  16, 1993 
(58  FR  14151)  to  change  the  termination 
date  of  the  safety  zone  established  in  the 
Providence  River  ftcm  December  31, 

1993  to  May  1. 1994. 

EFFECTIVE  DATE:' December  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Walter  Petig  of  Marine  Safety 
Office  Providence  at  (401)  435-2300. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  regulation  are  Lieutenant 
W.  Petig,  Project  Manager  for  the  Coast 
Guard  Captain  of  the  Port,  Providence, 
and  Lieutenant  Commander  J.  Stieb, 
Project  Counsel  for  the  First  C.oast 
Guard  District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication.  The 
existing  safety  zone  expires  on 
December  31. 1993.  Publishing  a  Notice 
of  Proposed  Rulemaking  (NPRM)  would 
be  contrary  to  public  interest  since  an 
extension  in  time  for  the  existing  safety 
zone  is  needed  immediately  to  prevent 
a  lapse  in  the  regulations.  A  NPRM  for 
a  Regulated  Navigation  Area  (RNA), 
which  will  replace  the  existing  safety 
zone,  was  signed  by  the  First  Coast 
Guard  District  Commander  on  December 
6. 1993.  The  Coast  Guard  intends  to 
publish  a  final  RNA  prior  to  May  1. 

1993. 

Regulatory  Assessment 

This  action  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  “Department  of 
Transportation  Regulatory  Policies  and 
Procedures”  (44  FR  11040,  February  26, 
1979). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  environmental  impact  of  the 
proposed  rule  has  been  evaluated  using 
the  Coast  Guard’s  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (Commandant 


Instruction  M16475.1B).  Under  section 
2.B.2.(c)  of  th^  procedures,  it  is 
concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation,  since  it 
is  an  action  performed  as  part  of  Coast 
Guard  operations  to  carry  out  statutory 
authority  in  the  area  of  maritime  safety 
and  protection  of  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Temporary  §  165.T01-005  is 
amended,  by  revising  paragraph  (b)  to 
read  as  follows: 

§  165.T01-005  Safety  Zone:  Providence 
River,  Providence,  Rl. 

*  *  «  *  * 

(b)  These  regulations  became  effective 
at  8  a.m.,  February  19, 1993,  and  will 
terminate  at  8  a.m..  May  1. 1994,  unless 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  Providence. 

*  *  •  «  * 

Dated:  December  9, 1993. 

H.D.  Robinson, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Providence. 

[FR  Doc.  93-30706  Filed  12-15-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  69 

[CC  Docket  No.  61-115;  FCC  93-535] 

Tariffing  Requirements  for  Billing 
Name  and  Address 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  On  December  6, 1993,  the 
Commission  adopted  a  Second  Order  on 
Reconsideration  refusing  to  modify  its 
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basic  finding  that  provisi(»i  of  billing 
name  and  address  information  is  a 
service  subject  to  Title  n  of  the 
Communications  Act  of  1934,  and  so 
must  be  provided  under  tariff.  But  it  did 
modify  certain  rules  protecting  end  us^ 
privacy  when  local  exchange  carriers 
provide  billing  name  and  address 
information  under  tariff.  Nineteen 
parties  filed  petitions  for 
reconsideration  of  the  rules  adopted  in 
the  Second  Report  and  Order  in  this 
docket,  arguing  that  restrictions  on  the 
availability  and  usage  of  billing  name 
and  address  information  imduly  limit 
legitimate  business  activities  of  local 
telephone  companies  and  their  access 
service  customers.  The  petitioners  also 
argued  that  prohibiting  release  of  billing 
name  and  address  information  of 
unlisted  mr  nonpublished  end  users 
unless  those  end  users  authorize  such 
disclosure  could  result  in  unnecessary 
customer  confusion.  The  Second  Order 
on  Reconsideration  permits  billing 
name  and  address  to  be  disclosed  on  a 
bulk  basis,  but  adopts  new  rules  to 
ensure  that  this  information  is  not  used 
for  marineting  purposes.  The  Order  also 
pei^nits  local  telephone  companies  to 
assume  that  end  users  consent  to 
disclosure  of  billing  name  and  address 
information  unless  they  %vithhold 
consent.  Finally,  the  C^er  adopts  a  new 
rule  to  allocate  costs  to  the  billing  name 
and  address  rate  element. 

EFFECTIVE  DATE:  Jantiary  18. 1994. 

FOR  FURTHER  MFORMATION  CONTACT: 
Steven  Spaeth,  Tariff  Division,  Common 
Carrier  Bureau,  (202)  632-6917. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Second 
Order  on  Reconsideration  adopted 
December  6, 1993,  and  released 
December  7, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Pubfic 
Reference  Room  (room  230),  1919  M  St., 
NW.,  Washington,  DC  The  complete 
text  of  this  decision  may  also  be 
purchased  fiom  the  Commission’s  copy 
contractor,  International  Transcription 
Service,  Suite  140,  2100  M  Street,  NW., 
Washington,  DC  20037. 

Regulatory  Flexibility  Analysis 

The  Commission  has  determined  that 
section  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980, 5  U.S.C,  605(b), 
does  not  apply  to  these  rules  because 
they  do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  definition  of  a  “small 
entity’’  in  section  3  of  the  Small 
Business  Act  excludes  any  business  that 
is  dominant  in  its  field  of  operation. 
Although  some  of  the  local  exchange 


carriers  that  will  be  affected  are  very 
small,  local  exchange  carriers  do  not 
qualify  as  small  entities  because  each  of 
them  has  a  monopoly  on  ubiquitous 
access  to  the  subecribers  in  their  service 
area.  The  Commission  has  also  found  all 
exchange  carriers  to  be  dominant  in  its 
competitive  carrier  proceeding.  See  85 
FCC  2d  1.  23-24  (1980).  To  the  extent 
that  small  telephone  companies  will  be 
affected  by  these  rules,  the  Commission 
hereby  certifies  that  these  rules  will  not 
have  a  significant  effect  on  a  substantial 
number  of  “small  entities.’’ 

Summary  of  Report  and  Ordcu* 

In  the  Second  Report  and  Order  in 
this  Docket,  the  Commission  required 
local  exchange  carriers  (LECs)  to 
provide  their  customers’  billing  name 
and  address  (BNA)  information  to 
interexchange  carriers  and  other 
telecommunications  service  providers 
on  a  common  carrier  basis.  Because 
widespread  disclosure  of  BNA 
information  could  conflict  with 
customers’  reasonable  expectations  of 
privacy,  the  Commission  also  limited 
BNA  disclosure,  thus  safeguarding  these 
expectations.  Nineteen  parties  filed 
petitions  for  reconsideration  of  the 
Second  Report  and  Order,  many 
contending  that  the  Commission  erred 
in  requiring  LK^s  to  file  tariffs  for  BNA 
service.  The  petitioners  also  argued  that 
some  of  the  privacy  protections  might 
interfere  with  established  business 
practices,  or  might  conflict  with  the 
interests  of  end  users.  The  Commission 
refused  to  modify  its  basic  finding  that 
BNA  provision  must  be  provided  under 
tariff,  but  it  did  modify  the  rules 
protecting  end  user  privacy.  ^ 

Local  exchange  carriers  were  not  '' 
permitted  to  release  BNA  information 
on  a  “bulk"  basis,  i.e.,  were  not 
permitted  to  disclose  all  the  BNA  in 
their  records.  In  addition,  parties 
obtaining  BNA  information  were  not 
permitted  to  use  it  for  any  purpose  other 
than  billing  and  collection.  Petitioners 
claim  that  the  restrictions  against  bulk 
BNA  disclosure  and  BNA  usage  ^ 

precludes  reasonable  BNA  uses,  such  as 
confirmation  of  service  orders,  or 
preventing  fraud  by  customers  who 
attempt  to  avoid  paying  a  bill  by 
switching  to  another  interexchange 
carrier.  1116  Second  Order  on 
Reconsideration  lifts  the  prohibition 
against  bulk  disclosure.  To  maintain 
privacy  protections,  however,  the 
Second  Order  on  Reconsideration 
permits  BNA  information  to  be  used 
only  for  the  following  purposes:  (1) 
Billing  custcnners,  (2)  any  purpose 
associated  with  the  “equal  access" 
requirement  of  United  States  v.  AT&T. 
552  F.Supp.  131  (D.D.C.  1982),  or  (3) 


verification  of  service  orders  of  new 
custmners,  identification  of  customers 
who  have  moved  to  a  new  address, 
fraud  prevention,  and  similar 
nonmarketing  purposes.  The  Second 
Order  on  Reconsideration  expressly 
forbids  BNA  information  to  be  used  for 
mari^eting  purposes. 

The  Seirond  Report  and  Order  also 
required  LECs  to  obtain  a  one-time 
written  authorization  for  BNA 
disclosure  from  existing  and  future  LEC 
cardholders  having  unpublished  or 
unlisted  numbers.  With  respect  to  third 
party  and  collect  calls,  customers  are 
given  an  opportunity  to  accept  or  reject 
charges  to  their  line  accounts  prior  to 
the  completion  of  those  calls,  and  no 
BNA  is  released  if  the  subscriber  refuses 
the  call.  The  Commission  determined 
that  the  opportunity  to  refuse  a  call  is 
sufficient  to  protect  from  unwanted 
disclosure  the  BNA  of  end  users  with 
unpublished  or  unlisted  numbers. 
Aially,  the  Commission  concluded  that 
the  line  information  database  (LIDB), 
which  maintains  information  on  the 
credit  status  of  calling  cards,  should  be 
modified  to  notify  telecommunications 
service  providers  that  certain  end  users 
do  not  permit  their  BNA  information  to 
be  released  for  billing  purooses. 

The  petitioners  exp^  fW  customers 
to  respond  to  requests  for  BNA 
authorization,  argue  that  the 
modification  to  LJDB  would  result  in 
disabling  the  calling  cards  of  end  users 
who  do  not  authorize  BNA  disclosure, 
and  assert  that  these  customers  will  be 
surprised  and  confused  by  this  result. 
Petitioners  also  ar^e  that  the 
Commission  should  consider  a 
subscriber’s  use  of  a  calling  card  as 
implicit  authorization  for  BNA 
disclosure,  just  as  the  Commission 
considers  aa»pting  a  third  party  or 
collect  call  as  implicit  authorization. 

The  Second  Order  on  Reconsideration 
revises  the  written  authorization 
requirement  so  that  LECs  may  assume 
that  end  users  do  not  oppose  BNA 
disclosure  unless  they  affirmatively 
withhold  authorization.  The  Second 
Order  on  Reconsideration  also  agrees 
that  calling  card  calls,  should  not  be 
treated  differently  fiom  third  party  and 
collect  calls,  and  enables  end  users  to 
withhold  consent  for  BNA  disclosure  for 
third  party  and  collect  calls  as  well  as 
calling  card  calls.  In  addition,  the  Order 
reschedules  the  date  on  which  LECs  are 
required  to  file  tariffs  for  the  provision 
of  BNA  of  unlisted  and  nonpublished 
subscribers,  fiom  February  9  to  February 
23. 1994. 

Finally,  one  petitioner  argued  that  the 
cost  allocation  rules  adopted  in  the 
Second  Report  and  Order  do  not 
allocate  ail  the  appropriate  costs  in  the 
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BNA  information  rate  element 
established  in  that  Order.  Therefore,  in 
the  Second  Order  on  Reconsideration, 
the  Commission  revised  Section  47  CFR 
69.407  to  allorate  more  costs  to  the  BNA 
rate  element. 

Ordering  Clauses 

Accordingly,  It  is  ordered  That  the 
petitions  for  reconsideration  filed  by  the 
parties  listed  in  Appendix  A  of  this 
Order  are  granted  to  the  extent  indicated 
above,  and  otherwise  are  denied. 

It  is  further  ordered  That  pursuant  to 
authority  contained  in  sections  4,  and 
201-205  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  151, 154, 
and  201-205,  parts  64  and  69  of  the 
Commission’s  Rules,  47  CFR  parts  64, 
69,  are  amended  as  set  forth  below. 

It  is  further  ordered,  Pursuant  to 
section  405  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  405,  that 
In  the  Matter  of  Policies  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards,  CC  Docket  No. 
91-115,  Second  Report  and  Order,  8 
FCC  Red  4478  (1993)  is  modified  to 
reflect  the  revisions  to  the  deadlines 
established  in  paragraphs  45  and  46  of 
that  Order,  as  specified  above. » 

It  is  further  ordered  That  the  policies, 
rules  and  requirements  set  forth  herein 
are  ademted. 

It  is  further  ordered  That  the 
provisions  in  this  Second  Order  on 
Reconsideration  will  be  effective 
January  18, 1994. 

It  is  further  ordered  That  the  petition 
for  waiver  of  the  BNA  Order  filed  by 
Pacific  Bell  and  Nevada  Bell  is  denied. 

It  is  further  ordered  That  the  i>etition 
for  waiver  of  the  BNA  Order  filed  by 
GTE  Service  Corporation  is  denied. 

List  of  Subjects 
47  CFR  Part  64 

Communications  common  carriers. 
Miscellaneous  rules  relating  to  common 
carriers. 

47  CFR  Part  69 

Communications  common  carriers, 
Access  charges. 

Rules 

Amendments  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  CFR,  parts  64  and  69 
are  amended  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 


>  See  5  U.S.C  SS3(d)(l). 


Authority:  Sec.  4, 48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted. 

2.  Section  64.1201  is  amended  by 
revising  paragraph  (a)(2),  redesignating 
paragraph  (c)  as  paragraph  (c)(1)  and 
revising  it,  adding  new  paragraph  (c)(2), 
removing  and  reserving  paragraph  (d), 
and  revising  paragraphs  (e)(2)  and  (e)(3) 
to  read  as  follows: 

§  64.1201  Restrictions  on  billing  name  and 
address  disclosure. 

(a)*  *  * 

(2)  The  term  “telecommunications 
service  provider”  means  interexchange 
carriers,  operator  service  providers, 
enhanced  service  providers,  and  any 
other  provider  of  interstate 
telecommunications  services. 
***** 

(c) (1)  No  telecommunications  service 
provider  or  authorized  billing  and 
collection  agent  of  a 
telecommunications  service  provider 
shall  use  billing  name  and  address 
information  for  any  pmpose  other  than 
the  following; 

(1)  Billing  customers  for  using 
telecommunications  services  of  that 
service  provider  and  collecting  amounts 
due; 

(ii)  Any  purpose  associated  with  the 
“equal  access”  requirement  of  United 
States  V.  AT&T  552  F.Supp.  131  (D.D.C. 
1982):  and 

(iii)  Verification  of  service  orders  of 
new  customers,  identification  of 
customers  who  have  moved  to  a  new 
address,  finud  prevention,  and  similar 
nonmarketing  purposes. 

(2)  In  no  case  shall  any 
telecommunications  service  provider  or 
authorized  billing  and  collection  agent 
of  a  telecommunications  service 
provider  disclose  the  billing  name  and 
address  information  of  any  subscriber  to 
any  third  party,  except  that  a 
telecommunications  service  provider 
may  disclose  billing  name  and  address 
information  to  its  authorized  billing  and 
collection  agent. 

(d)  [reserved] 

(e) *  *  * 

(2)  In  addition  to  the  notification 
specified  in  paragraph  (e)(1)  of  this 
section,  all  local  exchange  carriers 
providing  billing  name  and  address 
information  shall  notify  their 
subscribers  with  unlisted  or 
nonpublished  telephone  numbers  that: 

(i)  Customers  have  a  right  to  request 
that  their  BNA  not  be  disclosed,  and 
that  customers  may  prevent  BNA 
disclosure  for  third  party  and  collect 
calls  as  well  as  calling  calls; 

(ii)  LECs  will  presume  that  unlisted 
and  nonpublished  end  users  consent  to 
disclosure  and  use  of  their  BNA  if 


customers  do  not  affirmatively  request 
that  their  CNA  not  be  disclosed;  and 

(iii)  The  presumption  in  favor  of 
consent  for  disclosure  will  begin  30 
days  after  customers  receive  notice. 

(3)  No  local  exchange  carrier  shall 
disclose  the  billing  name  and  address 
information  associated  with  any 
subscriber  who  has  affirmatively 
withheld  consent  for  disclosure  of  BNA 
information. 

PART  69— ACCESS  CHARGES 

3.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended;  47  U.S.C  154. 

4.  Section  69.407  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  and  adding  new  paragraph  (c)  to 
read  as  follows: 

§  69.407  Revenue  accounting  expenses  in 
Account  6620. 

***** 

(c)  Revenue  Accounting  Expenses 
allocated  to  the  interstate  jurisdiction 
that  are  attributable  to  the  provision  of 
billing  name  and  address  information 
shall  be  assigned  to  the  Billing  Name 
and  Address  element. 
***** 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-30607  Filed  12-15-93;  8:45  am] 
BILUNO  CODE  Cn2~01-M 


47  CFR  Part  73 

[MM  Docket  No.  91-339;  RM-7S57,  RM- 
7901,  RM-7921] 

Radio  Broadcasting  Services;  Alfred, 
Campbell  and  Waverty,  NY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WATS  Broadcasting, 
Incorporated,  substitutes  Channel  271A 
for  Channel  272A  at  Waverly,  New 
York,  and  modifies  the  license  of 
Station  WAVR  to  specify  operation  on 
the  alternate  Class  A  channel.  See  56  FR 
60956,  November  29, 1991.  At  the 
request  of  Pembrook  Pines  Elmira  Ltd. 
and  PMJ  Communications,  Inc.,  Channel 
270A  is  allotted  to  Allied,  New  York,  as 
the  community’s  first  local  commercial 
FM  transmission  service.  Channel  270A 
can  be  allotted  to  Alfred  without  the 
imposition  of  a  site  restriction  at 
coordinates  North  Latitude  42-15-30 
and  West  Longitude  77-47-30.  Channel 
271A  can  be  allotted  to  Waverly  at  the 
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site  specified  in  Station  WAVR’s 
license,  at  coordinates  42-03-48;  76- 
31-28.  Canadian  concurrence  in  these 
proposals  has  been  received  since  the 
communities  are  located  within  320 
kilometers  (200  miles)  of  the  U.S.* 
Canadian  border.  The  request  of  Markey 
Broadcasting  Company  to  allot  Channel 
270A  to  Campbell,  New  York,  as  the 
community’s  first  local  aural 
transmission  service  is  denied.  With 
this  action,  this  proceeding  is 
terminated.  . 

DATES:  Effective  January  27, 1994.  The 
window  period  for  filing  applications 
for  Channel  270A  at  Al^d,  New  York, 
will  open  on  January  28, 1994,  and  close 
on  February  28. 1994. 

RM  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  91-339, 
adopted  December  1. 1993,  ond  released 
December  13, 1993.  The  full  text  of  this 
Commission  dedsimi  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  froom  239),  1919  M  Street,  NW., 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractor. 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Andiority:  47  U.S.C  154. 303. 

173.202  [Amended] 

2.  Section  73.202(b).  the  Table  .of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Alfred,  Channel 
270A,  and  by  removing  Channel  272A 
and  adding  Channel  271A  at  Waverly. 
Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Buies  Division,  Mass  Media  Bureau. 

[FR  Doc  93-30686  Filed  12-15-93;  8:45  am] 
BUJJNO  COM  S7ia-m-M 

47  CFR  Part  73 

[MM  Docket  No.  93-220;  RM-8293] 

Radio  Broadcaating  Services; 
Houston,  AK 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
221A  to  Houston,  Alaska,  as  that 
community’s  second  local  FM  service, 
in  response  to  a  petition  for  rule  making 
filed  on  behalf  of  Evangelistic  Alaska 
Missionary  Fellowship,  Inc.  See  58  FR 
42521,  August  IQ,  1903.  Coordinates 
used  for  Channel  221A  at  Houston  are 
61-38-01  and  149-50-28.  With  this 
action,  the  proceeding  is  terminated. 

OATES:  Efiective  January  27, 1994.  The 
window  period  for  filing  applications 
on  Channel  221A  at  Houston,  Alaska, 
will  open  on  January  28, 1994,  and  close 
on  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  221A  at  Houston,  Alaska,  ' 
should  be  addressed  to  the  FM  Branch, 
Audio  Services  Division,  Mass  Media 
Bureau,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-220, 
adopted  November  17. 1993,  and 
released  December  13, 1993.  The  full 
text  of  this  Commission  dedsion  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (room  239), 

1919  M  Street,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors, 
International  Transcription  Service, 

Ina.  (202)  857-3800,  2100  M  Street. 
NW.,  suite  140,  Washington,  DC  2003J. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

173.202  [AmencM] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  Channel  221A  at  Houston. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief  Allocations  Branch,  Policy  and 
Buies  Division,  Mass  Media  Bureau, 

(FR  Doc.  93-30687  Filed  12-15-03;  8:45  am] 
BAUNO  CODC 


47  CFR  Part  73 

[MM  Docket  Na  93-196;  RM-8275] 

Radio  Broadcaating  Servicaa;  Poird 
Arana,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  272B1  to  Point  Arena, 
California,  as  that  community’s  first 
local  atual  transmission  service,  in 
response  to  a  petition  for  rule  making 
fil^  on  behalf  of  Del  Mar  Trust.  See  58 
FR  39494,  Jtily  23, 1993.  Coordinates 
used  for  Channel  272B1  at  Point  Arena 
are  38-54-42  and  123-41-24.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  January  27, 1994.  TTie 
window  period  for  filing  applications 
on  Channel  272B1  at  Point  Arena. 
California,  will  open  on  January  28, 
1994,  and  close  on  February  28, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
application  filing  process  for  Channel 
272B1  at  Point  Arena,  California,  should 
be  addressed  to  the  Audio  Services 
Division,  FM  Branch.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-196, 
adopted  November  17, 1993,  and 
released  December  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (room  239), 

1919  M  Street,  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  located  at  1919  M 
Street,  NW.,  room  246,  or  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

f 73.202  [AmemtMl] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  under  California,  is 
amended  by  adding  Point  Arena. 
Channel  272B1. 
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Federal  Cdfnmunications  Conunissicn. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Stanch,  Policy  and 
Sales  Division.  Mass  Media  Bureau. 

IFR  Doc.  93-30688  Filed  12-15-93;  8:45  am] 
BILUNO  COOC  C71S-B1^ 


47CFRPart73 

PMM  Docket  No.  92-175;  Riyi-8034] 

Radio  Broadcasting  Services;  Pawley’s 
Island  and  Atlantic  Beach,  SC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  Hie  Commission,  at  the 
request  of  Audrey  R.  MchtIs,  reallocates 
Channel  262A  from  Pawley’s  Island  to 
Atlantic  Beach,  South  Carolina,  and 
modifies  Station  WPAW’s  construction 
permit  to  specify  Atlantic  Beach  as  its 
community  of  license.  See  57  FR  38292, 
August  24, 1992.  Channel  262A  can  be 
allotted  to  Atlantic  Beach  in  compliance 
with  the  Commission’s  miniminn 
distance  separation  requirements 
without  the  imposition  of  a  site 
restrictirm,  at  coordinates  North 
Latitude  33  48  09  and  West  Longitude 
78-43-00.  With  this  action,  this 
•  proceeding  is  terminated. 

EFFECTIVE  DATE:  Januai7'27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-175, 
adopted  November  10. 1993,  and 
released  December  13, 1993.  lira  full 
text  of  this  Commissicm.  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Snlqects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

47  CFR  PART  73-{AME9IOED] 

1.  The  authority  citation  frv  part  73 
continues  to  read  as  follows: 

Aathonty:  47  U.S.C  154.  303. 

§73.202  [Amende^ 

2.  Secticm  73.2Q2(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 


amended  by  adding  Atlantic  Beach, 
Channel  262A  and  removing  Channel 
262A  at  Pawley’s  Island. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
And  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  93-30690  Filed  12-15-93;  8:45  am) 
BILUNO  coot  t71»41-M 


47  CFR  Part  73 

[MM  Docket  No.  93-100;  RM-8175] 

Radio  Broadcasting  Services; 
Cleveland  and  Ebenezer,  MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  280C3  for  Channel  280A  at 
Cleveland,  Mississippi,  and  modifies 
the  license  for  Station  WCLD-FM  to 
specify  operation  on  Channel  280C3  in 
response  to  a  petition  filed  jointly  by 
Ra^o  Cleveland,  Inc.  and  JimBar 
Enterprises.  See  58  FR  25592,  April  27, 
1993.  The  coordinates  for  Channel 
280C3  are  33-43-59  and  90-41-38.  To 
accommodate  the  substitution  at 
Cleveland  we  shall  delete  vacant 
channel  280A  at  Ebenezer,  Mississippi. 
With  this  action,  this  proceeding  is 
t^minated. 

EFFECTIVE  DATE:  January  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Cbmmission’s  Report 
and  Order,  MM  Docket  No.  93-100, 
adopted  November  10, 1993,  and 
released  December  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission’s  Reference  Center  (room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

List  (rf*  Sid>jecls  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

47  CFR  PART  Td^AMENOED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303.  , 


§73.202  [Amemtad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  280A 
and  adding  Channel  280C3  at  Cleveland 
and  by  removing  Ebenezer,  Channel 
280A. 

Federal  Communications  Ccanmission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

[FR  Doc.  93-30692  12-15-93;  8:45  am] 
BN.UN6  COM  «7ia-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  87-6;  Notice  6] 

RIN  2127-AF06 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  response  to  petition 
for  reconsideration. 

SUMMARY:  This  notice  responds  to  a 
petition  for  rectmsideration  by  Ford 
Motor  Company  of  the  final  rule 
published  on  January  11, 1993,  wbidi 
amended  Federal  MotM  Vehicle  Safety 
Standard  No.  108  to  allow  daytime 
running  lamps  (DRLs)  as  an  item  of 
option^  motor  vehicle  lighting 
equipment  In  response  to  a  request  by 
General  Motors  the  notice  clarifies,  with 
an  amendment,  that  a  lower  beam 
headlamp  DRL  that  is  clos»  than  100 
mm  to  a  turn  signal  lamp  need  not  be 
extinguished  when  the  turn  signal  is 
operating.  Similarly,  an  amendment  is 
effected  permitting  spacing  closer  than 
100  mm  betwem  a  turn  si^ial  and  a 
DRL  other  than  a  lower  bei^  headlamp, 
provided  that  the  DHL’s  candela  does 
not  exceed  2600  and  the  turn  signal 
meets  the  requirements  of  S5.3.1.7.  This 
responds  in  part  to  a  comment  by  Ford. 
Ford’s  request  fiv  reconsideration  of  the 
mounting  height  requirement  for  high 
intensity  EHtLs  is  dmiied.  In  response  to 
Ford’s  complaint  that  it  has  no 
opportunity  to  oxnment  on  the 
restricti(Hi  against  using  a  higher 
intensity  turn  signal  lamp  when  high 
intensity  DRLs  optically  combined  with 
headlamps  dre  closer  to  each  other  than 
100  mm,  NHTSA  is  granting  Ford’s 
petition  on  procedural  grounds  and  is 
allowing  this  optional  lighting 
combination  until  Octol^  1, 1995, 
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pending  further  evaluation  of  relevant 
data  upon  which  the  restriction  was 
originally  based. 

DATES:  Eflective  date  of  the  final  rule  is 
January  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ere  Medlin,  Office  of  Rulemaking, 
NHTSA,  Washington,  DC  1202-366- 
52761. 

SUPPLEMENTARY  INFORMATION:  On 
January  11, 1993,  NHTSA  published  a 
final  rule  intended  to  facilitate  the 
introduction  of  daytime  running  lamps 
(DRLs)  as  an  item  of  optional  motor 
vehicle  lighting  equipment  (58  FR 
3500J.  The  reader  is  referred  to  that 
notice,  and  to  previous  notices  for  a  full 
discussion  of  this  topic  (52  FR  8316,  53 
FR  23673,  53  FR  40921,  and  56  FR 
38104).  A  petition  for  reconsideration  of 
the  final  rule  was  submitted  by  Ford 
Motor  Company  (Ford).  General  Motors 
Corporation  (CM)  asked  for  a 
clarification  of  lower  beam  headlamp 
use  as  a  DRL. 

Introductory  Remarks 

Since. 1989,  Canada  has  required  that 
motor  vehicles  be  equipped  with  DRLs. 
In  kilplementation  of  the  grant  of  a 
petition  submitted  by  GM,  NHTSA 
amended  Standard  No.  108,  effective 
February  10, 1993,  to  allow  DRLs  as  a 
manufactiirer  option.  However,  because 
of  concerns  over  possible  masking  of 
turn  signal  lamps  by  DRLs  and  of 
possible  glare,  NHTSA  adopted 
limitations  on  lamp  intensity  and  lamp 
height  in  its  final  rule  that  do  not  exist 
in  &e  Canadian  rule.  In  NHTSA ’s  view, 
its  final  rule  represented  a  supportable 
compromise  between  Canada’s 
requirements  and  possible  masking  and 
glare  problems.  Nevertheless,  there  is 
not  full  congruity  between  the  standards 
of  the  two  nations.  Ford’s  petition  for 
reconsideration  highlights  these 
differences  which  will  be  discussed 
later  in  the  notice. 

The  issue  of  concern  to  GM  was: 

Issue  #1:  When  a  Lower  Beam 
Headlamp  is  Used  as  a  DRL  and  the 
Turn  Signal  Lamp  is  Closer  Than  100 
mm,  the  Turn  Signal  Multiplier  of 

S5.3.1.7  Ought  to  be  Allowed  as  an 
Alternative  to  Extinguishing  the  DRL 
When  the  Turn  Signal  is  Used. 

One  effect  of  paragraph  S5.5.11(a), 
adopted  on  January  11, 1993,  is  to 
permit  a  lower  be^  headlamp  to  be 
wired  as  a  DRL  subject  to  several 
provisos.  One  of  these  provisos  is  that 
the  DRL:  • 

(4)  If  not  optically  combined  with  a  turn 
signal  lamp,  is  located  so  that  the  distance 
from  the  edge  of  the  illuminated  surface  of 
its  lens  to  the  optical  axis  (filament  center) 
of  the  nearest  turn  signal  lamp  is  not  less 


than  100  mm,  •  •  •  unless  it  is  deactivated 
when  the  turn  signal  lamp  is  activated; 

GM  interprets  subparagraph  (4)  as 
prohibiting  a  lower  ^am  DRL  fiom 
being  within  100  mm  of  a  turn  signal 
lamp,  unless  the  DRL  is  extinguished 
when  the  turn  signal  is  activated.  GM 
believes  that  compliance  with  the  turn 
signal  multiplier  provisions  of 
paragraph  S5.3.1.7,  which  apply  to 
normal  use  of  a  lower  beam  headlamp, 
should  be  allowed  as  an  alternative  to 
extinguishing  the  DRL.  Paragraph 

S5.3.1.7  states: 

On  a  motor  vehicle  on  which  the  front  turn 
signal  lamp  is  less  than  100  mm  from  the 
lighted  edge  of  a  lower  beam  headlamp 
*  •  *  the  multiplier  applied  to  obtain  the 
required  minimum  luminous  intensities  shall 
be  2.5. 

To  reduce  the  likelihood  of  an 
adjacent  headlamp  bom  masking  the 
turn  signal,  the  tium  signal’s  intensity 
prescribed  by  Standard  No.  108  must  be 
“multiplied”  by  2.5  and  the  product 
becomes  the  new  intensity  requirement. 
This  is  required  when  the  turn  signal 
lamp  and  the  lower  beam  headlamp  are 
less  than  100  mm  apart.  GM  believes 
that  the  final  rule  is  unclear  whether 

S5.3.1.7  will  allow  close  lamp  spacing 
on  a  motor  vehicle  when  a  lower  beam 
headlamp  has  an  alternative  use  as  a 
DRL.  GM  recommends  that  this 
inconsistency  be  cured  by  adding  at  the 
end  of  subparagraph  (4)  the  additional 
exception  “or  unless  the  DRL  is 
optically  combined  with  the  lower  beam 
headlamp,  and  the  turn  signal  lamp 
meets  the  requirements  of  S5.3.1.7.” 

_  The  agency  has  examined  how  the 
final  rule  treats  lower  beam  headlaiqps. 
Paragraph  S5.5.11(a)(l)(i)  excepts  from 
the  luminous  intensity  range  of 
subparagraph  (1)  “(a)  lower  beam 
headlamp  intended  to  operate  as  a  DRL 
at  full  voltage,  or  at  a  voltage  lower  than 
used  to  operate  it  as  a  lower  beam 
headlamp.”  Under' this  exception,  a 
lower  beam  headlamp  in  its  DRL  mode 
may  be  no  brighter  than  that  lower  beam 
headlamp  in  its  lower  beam  headlamp 
mode.  Since  use  of  the  multiplier  is  as 
valid  for  a  lower  beam  acting  as  a  DRL 
as  it  is  for  a  lower  beam  acting  as  a 
lower  beam  (because  the  lower  beam 
acting  as  a  DRL  is  no  brighter  than  the 
lower  beam  acting  as  a  lower  beam),  the 
agency  recognizes  the  inconsistency 
brought  to  its  attention  by  GM,  and  is 
amending  subparagraph  (4)  in  the 
manner  suggested  by  GM. 

The  following  issues  were  of  concern 
to  Ford. 

Issue  #2:  The  Final  Rule  Does  Not 
Allow  The  Turn  Signal  Multiplier  if  the 
Turn  Signal  Lamp  is  Less  Than  100  mm 


From  a  DRL  ’That  is  Other  Than  a  Lower 
Beam  Headlamp. 

Ford  noted  that  the  final  rule  does  not 
allow  a  turn  signal  lamp  meeting  the 
multiplier  of  S5.3.1.7  if  the  turn  signal 
lamp  is  less  than  100  mm  from  a  DRL 
that  is  other  than  a  lower  beam 
headlamp,  as  was  proposed  in  the 
NPRM  for  DRLs  whose  maximum 
intensity  was  2,600  candela  (cd).  Ford  is 
correct.  NHTSA  chose  not  to  allow  an 
exception,  regardless  of  candela  output, 
because  it  believes  that  the  multiplier 
may  not  prevent  turn  signal  masking  for 
DRLs  that  are  more  intense  than  2,600 
cd.  However,  there  is  no  reason  that  the 
compliance  with  the  multiplier  may  not 
be  allowed  as  the  basis  for  permitting  a 
distance  of  less  than  100  mm  between 
the  turn  signal  and  a  DRL  other  than  a 
lower  beam  headlamp  where  the  DRL 
intensity  is  2,600  cd  or  less,  as 
originally  proposed,  and,  in  recognition 
of  Ford’s  comment,  NHTSA  is  amending 
the  rule  to  reflect  its  original  proposal. 

Issue  #3:  NHTSA  failed  to  provide 
notice  for  high  intensity  DRL  to  turn 
signal  spacing  and  DRL  height 
requirements. 

Ford  petitioned  for  reconsideration  of 
S5.5. 11(a)(4)  relating  to  DRL  spacing, 
and  S5.5.11(a)(l)(ii)  relating  to  DRL 
height,  on  the  basis  of  its  belief  that 
NHTSA  failed  to  provide  notice  and 
opportunity  to  comment  on  those 
provisions. 

NHTSA  disagrees  that  it  has  failed  to 
provide  adequate  notice  for  high 
intensity  DRL  height  requirements. 
However,  it  has  considered  Ford’s 
arguments  relating  to  DRL  spacing  and 
is  granting  Ford’s  petition,  for  the 
reasons  discussed  below. 

With  respect  to  the  mounting  height 
of  DRLs,  the  final  rule  amended 
Standard  No.  108  to  add  S5.5.11(a)(l)(ii)^ 
which  allows  as  a  DRL: 

(ii)  an  upper  beam  headlamp  intended  to 
operate  as  a  DRL,  whose  lower  intensity  at 
test  point  H-V  is  not  more  than  7,000 
candela,  and  which  is  mounted  not  higher 
than  864  mm  above  the  road  surface  *  *  *. 

There  was  no  antecedent  for  this 
provision  in  the  NPRM.  Ford  has 
objected  to  the  effect  of  the  height 
restriction  on  its  products.  The  height 
restriction  is  related  to  maximum 
candela.  NHTSA ’s  proposed  2,600  cd 
limit  was  based  upon  the  conclusion  of 
a  1989  DOT  technical  report  that  rear 
view  mirror  glare  at  2,600  cd  is 
sufficiently  high  that  it  creates  a  50 
percent  probability  that  the  driver  of  the 
vehicle  immediately  preceding  will  be 
distracted  from  the  driving  task  and 
react  by  adjusting  the  mirror  to 
eliminate  the  glare,  an  action  that 
lowers  its  safety  value.  In  their 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Rules  and  Regulations  65675 


comments  on  the  NPRM,  manufacturers 
objected  to  the  2,600  cd  limitation.  Ford 
specifically  questioned  the  research 
leading  to  that  value.  Manufacturers 
urged  NHTSA  to  adopt  a  maximum  of 
7,000  cd  at  test  point  H-V,  a  value 
espoused  by  bo^  Canada  and  the  SAE. 

In  response,  NHTSA  adopted 
S5.5.11(a)(l)  (i)  and  (ii)  establishing  a 
DRL'intensity  range  of  up  to  3,000  cd 
but  allovkring  an  uppor  beam  headlamp 
DRL  of  up  to  7,000  cd  if  it  is  not 
mounted  hi^er  than  864  mm  (34 
inches)  from  the  road  surface.  The  figure 
of  864  mm  was  derived  from 
calculations  that  NHTSA  made  between 
the  NPRM  and  final  rule  which 
indicated  that  the  driver  of  a  small  car 
would  not  be  exposed  to  an  intensity 
greater  than  2,600  cd  luiless  the 
mounting  height  of  the  of  the 
vehicle  b^ind  exceeded  34  inches  (58 
FR  at  3503).  Addressing  the  issue  of  an 
appropriate  maximum  value  for  DRLs 
mounted  higher  than  34  inches,  the 
agency  observed  in  the  preamble  to  the 
final  rule  (58  FR  at  3503  and  3504)  that 
it  had  chosen  3,000  cd  as  an  appropriate 
limit  because  manufacturers  had 
commented  that  2,600  cd  was  not 
practicable. 

Ford  objected  in  its  petition,  saying 
that  it  had  not  had  the  opportimity  *‘to 
evaluate  the  amount  of  additional  glare, 
if  any,  produced  by  DRLs  mounted  fix)m 
2  mm  to  250  mm  above  the  864  mm 
limited  on  many  of  its  truck  and  utility 
vehicles.”  Ford  argued  that  “(f)ew,  if 
any  of  these  vehicles  would  comply 
with  the  3,000  candela  maximum 
specified  in  S5.5.11(a)(l)”.  However, 
under  the  proposal,  a  DI^  could  not 
have  an  intensity  greater  than  2,600  cd 
regardless  of  its  mounting  height.  Under 
the  final  rule,  a  DRL  mounted  up  to  34 
inches  may  have  a  maximum  intensity 
of  7,000  cd  and  up  to  3,000  cd  if 
mounted  higher.  NH1‘SA  concludes  that 
adequate  notice  was  given  in  this 
instance,  and  that  filler  notice  refining 
the  details  of  the  NPRM  by  providing 
exceptions  to  the  proposed  restrictions 
was  not  required  under  the 
Administrative  Procedure  Act. 

For  the  reasons  expressed  above,  the 
agency  has  foimd  no  merit  in  Ford’s 
petition  for  reconsideration  of  this 
point,  and  its  petition  is  denied. 

Ford  also  petitioned  for 
reconsideration  of  S5.5. 11(a)(4)  relating 
to  DRL  spacing  on  the  basis  that  NHTSA 
failed  to  provide  notice.  As  proposed. 
S5.5.11(a)(4)  read  as  follows: 

(4)  (A  DRL)  is  located  so  that  the  distance 
from  the  edge  of  the  illuminated  surfece  of 
its  lens  to  the  optical  axis  (filament  center) 
of  the  turn  signal  lamp  is  not  less  than  4 
inches  (100  mm),  unless  the  lamp  is 
deactivated  when  the  turn  signal  lamp  is 


activated  or  unless  the  turn  signal  lamp 
conforms  to  paragraph  S5.3.1.7  of  this 
standard. 

A  turn  signal  lamp  confimning  to 
S5.3.1.7  is  one  whose  intensity  is 
increased  by  a  2.5  multiplier.  Hie 
purpose  of  the  requirement  is  to  ensure 
that  the  turn  signal  is  Ixight  enough  not 
to  be  ma^ed  by  the  light  from  an 
adjacent  lower  beam  h^dlamp. 

However,  as  written  in  the  final  rule, 
paragraph  S5.ll. 1(a)(4)  read: 

(4)  (A  DRL)  is  located  so  th^  the  distance 
from  the  edge  of  the  illuminated  surface  of 
its  lens  to  the  optical  axis  (filament  center) 
of  the  nearest  turn  signal  l^p  is  not  less 
than  100  mm,  unless  its  luminous  intensity 
as  a  DRL  is  not  more  than  2,600  candela  at 
any  location  in  the  beam,  or  unless  it  is 
deactivated  when  the  turn  signal  lamp  is 
activated; 

The  proposal  would  have  applied  the 
spacing  exceptions  to  all  DRLs.  while 
the  final  rule  applies  the  spacing 
exceptions  to  a  DRL  only  if  its  bi^m 
intensity  does  not  exceed  2,600  cd  cff  if 
the  DRL  is  deactivated  when  the  turn 
signal  lamp  is  activated.  Ford 
complained  that  the  final  rule  does  not 
contain  any  “provision  *  *  *  to  provide 
increased  intensity  turn  signal  lamps  as 
an  alternative  to  deactivating  DRL’s,” 
and  that  “(t)here  was  no  opportunity  for 
comment  upon  the  agency's  test 
methodology  and  conclusions,  upon 
which  the  subparagraph  (a)  2,600 
candela  maximum  is  based.”  It  argued 
that  “Ford  had  no  opportunity  to 
comment  on  the  wi^drawal  of  that 
provision.”  Ford  has  observed  that 
materials  the  agency  considered 
relevant  in  adopting  the  restriction 
(informal  observations  by  agency 
personnel  of  turn  signal  masking  by 
DRLs  on  actual  vehicles  at  300  feet) 
were  placed  in  the  public  docket  after 
the  issuance  of  the  NPRM,  referring  to 
NHTSA’s  “unpublished 
demonstration”.  As  a  result  of  the 
alleged  failure  to  give  notice,  Ford  said 
that  the  final  rule  “will  disallow  the 
designs  on  most  DRL  systems  on 
vehicles  presently  manufactured  by 
Ford  for  sale  in  Canada.” 

Explaining  its  decision  in  the  final 
rule  not  to  adopt  the  proposed 
provision.  NHTSA  stated  (58  FR  3504) 
that  it  had  conducted  its  own 
demonstration  using  9  members  of  its 
staff,  and  concluded  that  the 
demonstration  “suggests  that  spacing  is 
efiective,  and  that  an  increase  in  turn 
signal  brightness  does  not  compensate 
for  inadequate  spacing.”  In  the  agency’s 
view,  “(tjhe  alternative  of  brighter  (500 
candela)  turn  signals  does  not  resolve 
the  issue”.  However,  as  Ford  notes,  this 
material  was  placed  in  the  docket 
subsequent  to  the  NPRM  and  neither 


Ford  nor  any  other  person  was  ofiered 
the  opportimity  to  comment  upon  it. 

BasM  upon  this  procedural  objection. 
NHTSA  has  decided  to  grant  Ford’s 
petition,  but  only  to  the  extent  of  a 
temporary  lifting  of  the  restriction,  until 
October  1, 1995.  This  will  allow  Ford  to 
ofier  Canadian-type  DRLs  on  its  1994 
and  1995  model  year  vehicle  lines.  Even 
before  its  decision  to  grant  Ford’s 
petition  in  part.  NHTSA  had  planned  to 
conduct  formal  research  on  turn  signal 
masking  and  DRLs.  This  formal  research 
will  be  conducted  by  the  agency’s  Office 
of  Research  and  Development  and  is 
intended  to  supplement  NHTSA’s 
original  informal  research.  'The  results 
are  due  befrae  the  end  of  1994.  If  the 
results  indicate  that  a  permanent  lifting 
of  the  restriction  would  not  compromise 
safety,  NHTSA  will  initiate  appropriate 
regulatory  action  to  accomplish  this.  If, 
on  the  other  hand,  the  results  support 
the  suggestion  of  the  informal  research 
that  high  intensity  DRLs  may  create  a 
masking  problem,  no  further  regulatory 
action  is  required  as  the  lifting  of  the 
restriction  is  self-terminating  as  of 
October  1, 1995. 

As  published  in  the  final  rule,  the  two 
exceptions  were  contained  in  paragraph 
S5.5.11. (a)(4).  The  amendments  that  are 
adopted  under  this  notice  set  forth  the 
exceptions  in  four  subparagraphs.  With 
reference  to  the  discussion  about  the 
temporary  lifting  of  the  spacing 
restrictirm  imm^iately  above,  new 
subparagraph  (ii)  adds  the  exception 
that  the  turn  signal  multiplier  may  be 
used  when  candela  in  an  upper  bram 
type  DRL  is  higher  than  2600  on  any 
vehicle  that  is  manufactured  before 
October  1, 1995. 

Effective  Date 

Since  the  final  rule  relieves 
restrictions  and  imposes  no  additional 
burden  on  any  person,  the  agency  finds 
that  an  effective  date  earlier  than  180 
days  after  issuance  is  in  the  public 
interest,  and  the  final  is  effective 
January  18, 1994. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation 
regulatory  policies  and  proc^ures.  This 
action  has  been  determined  to  be  not 
“significant”  under  either.  The  agency 
has  determined  further  that  the 
economic  effects  of  the  amendment  are 
so  minimal  that  a  full  regulatory 
evaluation  is  not  required.  The  rule  does 
not  impose  requirements  upon  persons 
otherwise  regulated  by  Standard  No. 
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108.  It  relieves,  for  a  period  of  time,  a 
restriction  under  which  manufacturers 
might  otherwise  have  been  unable  to 
ofler  DRLs.  There  is  no  cost  impact 
upon  any  manufacturer  who  does  not 
choose  to  oRer  a  DRL.  Because  DRL’s 
are  not  required,  any  cost  hx>m 
implementing  them  will  be  at  the 
manufacturer’s  choice.  There  may  be  a 
small  incremental  cost  increase  over 
some  standard  Canadian  DRL  models 
for  the  pvupose  of  limiting  possibly 
negative  safety  eHects,  but  NHTSA  has 
not  quantified  these  costs  since  DRL’s 
are  not  required.  Therefore,  preparation 
of  a  full  regulatory  evaluation  is  not 
warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  It  will  not  have  a  significant 
effect  upon  the  environment  because 
there  is  no  requirement  that  a 
manufacturer  provide  DRLs.  As  noted  in 
previous  rulemakings  associated  with 
this  rule,  there  could  be  a  fuel  economy 
penalty  of  up  to  one  quarter  mile  per 
gallon,  depending  on  the  typ>e  of  DRL. 

Reg^atory  Flexibility  Act 

*1110  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  because  its 
adoption  will  not  establish  a  mandatory 
requirement  on  regulated  persons. 
Further,  the  rule  will  not  afiect  the  price 
of  vehicles  purchased  by  small 


jurisdictions  and  organizations. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  15  U.S.C.  - 
1392(d),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  15  U.S.C.  1394 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 


2.  Section  571.108  is  amended  by 
revising  paragraph  S5.5.11(a)(4)  to  read 
as  follows: 

§  571.108  Motor  Vehicle  Safety  Standard 
No.  108,  Lamps,  Reflective  Devices,  and 
Associated  Equipment 
***** 

S.5.5.11(a)  *  •  *  • 

(4)  If  not  optically  combined  with  a 
turn  signal  lamp,  is  located  so  that  the 
distance  from  its  lighted  edge  to  the 
optical  center  of  the  nearest  turn  signal 
lamp  is  not  less  than  100  mm,  unless: 

(i)  The  luminous  intensity  of  the  DRL 
is  not  more  than  2,600  candela  at  any 
location  in  the  beam  and  the  turn  signal 
meets  the  requirements  of  S5.3.1.7;  or 

(ii)  (For  a  passenger  car,  multipurpose 
passenger  vehicle,  truck,  or  bus  that  is 
manufactured  before  October  1, 1995, 
and  which  uses  an  upper  beam 
headlamp  as  a  DRL  as  specified  in 
paragraph  S5.5.11(a)(l)(ii))  the 
luminous  intensity  of  the  DRL  is  greater 
than  2,600  candela  at  any  location  in  the 
beam  and  the  turn  signal  lamp  meets  the 
requirements  of  S5.3.1.7;  or 

(iii)  The  DRL  is  optically  combined 
with  a  lower  beam  headlamp  and  the 
turn  signal  lamp  meets  the  requirements 
ofS5.3.1.7;or 

(iv)  The  DRL  is  deactivated  when  the 
turn  signal  or  hazard  warning  signal 
lamp  is  activated. 

***** 

Issued  on:  December  13, 1993. 

Howard  M.  Smolkin, 

Executive  Director. 

(FR  Doc.  93-30719  Filed  12-15-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  658 
[FHWA  Docket  No.  93-35] 

RIN  2125-AD26 

Truck  Size  and  Weight;  Nationai 
Network 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  FHWA  proposes  to 
modify  the  National  Network  for 
commercial  motor  vehicles  by  adding 
routes  in  Georgia.  It  is  the  intent  of  this 
rulemaking  to  add  26  segments  to  the 
National  Network  as  requested  by  the 
State  of  Georgia.  These  segments  will 
provide  for  safe  operation  of  larger 
commercial  vehicles  and  for  the  needs 
of  interstate  commerce. 

DATES:  Comments  on  this  docket  must 
be  received  on  or  before  January  31, 

1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-35, 
Federal  Highway  Administration,  room 
4232,  HCC-10,  Office  of  Chief  Coimsel, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
.  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis 
(202-366-2212),  or  Mr.  David  Oliver, 
Office  of  the  Chief  Counsel  (202-366- 
0834),  Federal  Highway  Administration, 
400  ^venth  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 


SUPPLEMENTARY  INFORMATIONr 
Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  Act 
(STAA)  of  1982,  Public  Uw  97-424,  96 
Stat.  2097,  may  operate,  was  established 
by  the  final  rule  published  in  the 
Federal  Register  on  June  5, 1984  (49  FR 
23302).  These  highways  are  located  in 
each  State,  the  District  of  Columbia,  and 
Puerto  Rico.  Routes  on  the  National 
Netwoik  are  listed  in  appendix  A  of  part 
658.  Additional  routes  not  on  the 
network  but  available  for  STAA  vehicles 
are  also  identified  at  State  request. 

Procedures  for  the  addition  and 
deletion  of  routes  are  outlined  in  23 
CFR  658.11  and  include  the  issuance  of 
a  notice  of  proposed  rulemaking 
(NPRM)  before  final  rulemaking.  A 
number  of  revisions  to  the  National 
Network  have  been  completed  or 
initiated  by  the  FHWA  in  separate 
rulemaking  actions. 

Amendments 

The  State  of  Georgia,  under  authority 
of  the  Governor,  requests  the  addition  of 
26  route  segments  to  the  National 
Network.  The  segments  have  been 
reviewed  by  State  and  FHWA  offices  for 
general  adherence  to  the  criteria  of  23 
CFR  658.9  and  foimd  to  provide  for  the 
safe  operation  of  larger  commercial 
vehicles  and  for  the  needs  of  interstate 
commerce. 

The  se^ents  requested  are  generally 
described  as: 

1.  US  19  (GA  300)  from  Florida  to  Pelham, 
27.6  miles; 

2.  US  27  (CA  1)  from  GA  53  south  of  Rome 
to  US  278  in  Cedartown,  12.0  miles; 

3.  US  27  (GA  1)  from  Florida  to  GA  38  in 
Bainbridge,  19.0  miles; 

4.  US  41  (GA  3)  from  GA  5  Connector  to 
County  Road  633  near  Emerson,  15.2  miles; 

5.  US  78  (GA  10)  from  Stone  Mountain 
Freeway  to  Monroe  Bypass,  25.9  miles; 

6.  US  80  (GA  22)  from  Alabama  to  GA  85 
in  Columbus,  9.9  miles; 

7.  US  84  (GA  38)  from  Alabama  to  1-75, 
124.4  miles; 

8.  US  84  (GA  38)  from  GA  520  in  Waycross 
to  GA  32  in  Patterson,  18.1  miles; 

9.  US  129  (GA  11)  from  1-85  to  1-985, 14.9 
miles; 

10.  US  319  (GA  35)  from  GA  300  in 
Thomasville  to  US  82  in  Tifton,  55.7  miles; 

11.  US  441  (GA  31)  from  GA  520  in 
Pearson  to  GA  135  in  Douglas,  13.2  miles; 


12.  US  441  (GA  24)  from  1-20  to  GA  22  in 
Milledgeville,  40.1  miles; 

13.  US  441  (GA  15  Alternate)  from  Athens 
Bypass  to  1-85,  21.1  miles; 

14.  GA  5  Connector  from  1-75  to  US  41 
(GA  3),  1.3  miles; 

15.  GA  6  from  1-20  to  GA  6  Bypass  near 
Dallas,  13.8  miles; 

16.  GA  6  Bjrpass  around  Dallas,  6.0  miles; 

17.  GA  10  Lrop  (East  and  South  Bypass) 
in  Athens,  11.6  miles; 

18.  GA  61  from  1-20  to  GA  166  near 
Carrollton,  8.6  miles; 

19.  GA  166  from  GA  61  to  the  end  of  the 
4  lane  divided  section  west  of  GA  1  at 
Carrollton,  7.8  miles; 

20.  GA  247  Connector  from  1-75  to  GA  247 
in  Warner  Robins,  8.5  miles; 

21.  GA  316  from  GA  120  to  US  29  (GA  8). 

6.0  miles; 

22.  GA  515  from  1-575  to  Blairsville,  63.4 
miles; 

23.  GA  520  from  Cusseta  to  Dawson,  45.7 
miles: 

24.  GA  520  from  1-75  to  Waycross,  74.8 
miles: 

25.  GA  520  from  1-95  to  GA  25,  5.4  miles; 

26.  GA  25  from  GA  520  to  GA  25  Spur,  6.0 
miles.  ' 

The  FHWA  proposes  to  add  the  twenty-six 
segments  to  the  existing  route  descriptions 
for  Georgia.  We  are  publishing  the  Gmrgia 
listing  in  its  entirety  because  of  the  extent  of 
the  revisions. 

Rulemaking  Analyses  and  Notices 
All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  “significant 
regulatory  action,”  within  the  meaning  * 
of  E.0. 12866,  nor  is  it  considered 
“significant"  under  the  regulatory 
policies  and  procedures  of  the  DOT.  It 
is  anticipated  that  the  economic  impact 
of  this  rulemaking  will  be  minimal.  This 
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rulemaking  proposes  technical 
amendments  to  23  CFR  part  658,  adding 
certain  highway  segments  in  accordance 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impact  on  the  prior  system. 
Therefore,  a  hill  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612). 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  As  stated  in 
the  preceding  paragraph,  this 
rulemaking  proposes  tedinical 
amendments  to  23  CFR  part  658,  adding 
certain  highway  segments  in  accordemce 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impact  on  the  prior  system. 
This  rulemaldng  would,  however,  allow 
motor  carriers,  including  small  carriers, 
access  to  highways  not  available  to  them 
at  the  present  time.  Based  on  its 
evaluation  of  this  proposal,  the  FHWA 
certifies  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
.Aitetantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  irat  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  e  Federalism 
Assessment. 

Executive  Order  12372 
(intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  Programs  and 
activities  apply  to  this  pro^am. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  (44  U.S.C.  3501  et  seq.). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environment  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
.  ^at  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identificatibn  number 
(RIN)  is  assigned  to  each  regulatory 


action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  center  publishes  the 
Unified  Agenda  in  April  and  October  of 
each  year.  The  RIN  contained  in  the 
heading  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

Due  to  the  limited  scope  of  the  NPRM, 
FHWA  has  determined  that  30  days  is 
adequate  time  for  interested  parties  to 
comment 

List  (rf*  Subjects  in  23  CFR  Part  658 

Grants  programs — transportation. 
Highway  and  roads.  Motor  carrier — size 
and  weight 

Issued  on:  December  8, 1993. 

Rodney  E.  Slater, 

Federal  Highway  AdmiasstratOr. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  i3.  Code 
of  Federal  Regulations,  Chapter  1,  part 
658  as  set  forth  below: 

PART  658— TRUCK  SIZE  AND  WEIGHT. 
ROUTE  DESIGNATIONS— LENGTH, 
WIDTH  AND  WEIGHT  LIMITATIONS 

1.  The  authority  citation  for  23  CFR 
part  658  is  revised  to  read  as  follows: 

Autkiaity:  23  U.SXI.  127  and  315;  49 
U.S.C  app.  2311,  2312,  and  2316: 49  CFR 
1.48(b)(19)  and  (c)(ig). 

Appendix  A  {Amended] 


2.  Appendix  A  to  part  658  is  amended 
by  revising  the  entry  for  the  State  of 
Georgia  to  read  as  follows: 


Route 

From 

Jo 

Georgia 

US  19 . 

US  82  Albany 

Pelham. 

US  19  _ 

FL  State  Une 

Peiham. 

US23/GA 

i-985  near 

US  441  near 

365. 

Gainesville. 

Correa. 

US  25  . 

1-16 . 

N.  of 

Statesboro. 

US  27 . 

GA  53  Rome 

US  278 
Cadartown. 

US  27 . 

FL  State  Lirte 

GA38Baln- 

bildge. 

US  27  Atter- 

I  I-185  Colum- 

EifersHe. 

nate  GA  85. 

bus. 

US  29  ..._ . 

US78  W. 

US  129/ 

Inter- 

441E. 

chartge. 

Inter- 

] 

! 

[ 

change 

Athens. 

us  41  . . 1 

1-75  W.  ot 

Near  Barnes- 

] 

Morrow. 

viile. 

US  41  . i 

GA  5  Con- 

County  Road 

nector. 

633  Emer¬ 
son. 

US  76 . 

t-75  Dalton 

US  411 

Chats- 

worth. 

Route  1 

From  j 

To 

US  78-US  29 

GA  138  Mon-  | 

US  29  W. 

US78/GA 

roe. 

1 

Valieybrook  ? 

Inter- 

chctnge 

Athens. 

GA  10  Storte 

410.  i 

Rd.  Scotts-  1 

MounUSn. 

US78/GA10 

dale. 

Slone  Moun- 

Morwoe  By- 

1 

tain  Free- 

pass. 

US8Q/GA22  1 

way. 

AL  State  Urta  | 

GA85CO- 

hjmbus. 

US  82 . 

Dawson _ 

1-75  Tifton. 

US  82 . 

US  84 

1-95  Exit  6 

Waycross. 

Brunswick 

US84/GA38 

Alabama 

1-75. 

State  Line. 

US84A1A38 

GA520 

GA  32  Patter- 

US  129 . 

Waycross. 
1-16 . 

son. 

Gray. 

US  129 . 

GA247Corv 

1-75  Macon 

US  129/GA 

nector  War¬ 
ner  Robins. 
1-85 . 

1-985 

11. 

US  280  . 

Alabama 

Cusseta. 

US  319/GA 

State  Line. 
US  19/GA 

\JS82/GA 

35. 

300  Thom- 

520THton 

US411-US 

asviiie. 

US  27  Rome 

i-75  r»ear 

41. 

Emerson 

US441/GA 

i)S82/GA 

GA135 

31. 

520  Pear- 

Douglas 

US441/GA 

soil.  1 

1-20  . . 

GA22 

24. 

Miiledge- 

US441/GA 

Athens  By- 

viile. 

I-85. 

15  Alter- 

pass. 

nate. 

GA  2 . 

US  27  Fort 

I-75. 

GA5Con- 

Oglethorpe. 
1-75 . 

US  41. 

'  nector. 

GA  6 . 

1-20 . 

GA6  Bypass 

GA  6  Bypass 

E.  of  Delias  .. 

near  Dal¬ 
las. 

W.  of  DaNas 

GA  10  . 

GA  14  Spur  .. 

E.  and  S.  By¬ 
pass  in 
Ather>s. 

US  29/  Wei- 

i-85/285  S. 

GA  21  . . 

come  All 
Road. 

1  1-95  Monteith 

1  Inter¬ 
change  At- 
1  lanta. 

I  GA  204  Sa 

GA  25 . 

GA  520  . 

1  vannah. 

!  GA  25  Spur 

GA  25  Spur  .. 

US  17  N.  of 

1-95  Exit  8. 

GA  53 . 

Brunswick- 
Rome  . 

1-75  Calhoun 

GA  61  . 

t-20 . 

\  GA  166  near 

GA  85 . 

Fayettevitte  ... 

CarroHton. 

1-75. 

GA  138 . 

1-20  Conyers 

US78  Morv 

GA  166  . . 

GA61  . 

roe. 

End  of  4-tane 

GA  247C  . 

1 

1  1-75 . . . 

section  of 
W.  GA1 
CarroMon. 
GA  247  War- 

i  I  ner  Robins. 
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Route* 

From 

To 

GA  300  . 

US  82  Albany 

1-75  Near 

GA  316(5 

1-85 . 

Cordele. 

Near 

miles). 

Lawrence- 

GA  316 . 

GA120  . 

ville. 

US  29. 

GA  400  . 

1-285  near 

GA60. 

GA  515 . 

Atlanta. 

1-575  . 

Blairsville. 

GA520AJS 

Cusseta . 

Dawson. 

280. 

GA  520/US 

1-75 . 

Waycross. 

82. 

GA  520  .;. . 

1-95 . 

GA25. 

Note  1:  Atlanta  area — Interstate  highways 
within  the  1-285  beltway  are  not  available  to 
through  trucks  with  nx}ra  than  6  wheels  be¬ 
cause  of  construction. 

Note  2:  Listing  for  US  280  from  Alabama 
State  Line  to  Cusseta  does  not  add  or  delete 
mileage,  but  Is  merely  a  technical  correction  of 
terminal  description  previously  listed  as  “Fort 
Banning." 

(FR  Doa  93-30601  Filed  12-15-93;  8:45  am) 
BILUNO  CODE  4eifr-22-P 

DEPAFTTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program  Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State’s 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  submitted 
consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Rules 
provisions  concerning  OSM  Re^atory 
Reform  I  and  in  issues,  required 
program  amendments,  and  State 
initiatives.  The  primary  focus  of  the 
amendments  is  on  hydlrology, 
impoundments,  roads,  support  facilities, 
and  termination  of  jurisdiction.  The 


amendment  is  intended  to  resolve 
outstanding  issues  that  remain  present 
in  the  approved  Indiana  program 
resulting  from  changes  to  the  Federal 
program.  The  amendment  would  also 
incorporate  changes  desired  by  the  State 
that  address  various  parts  of  the  State 
rules. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
18, 1994;  if  requested,  a  public  hearing 
on  the  propos^  amendment  is 
scheduled  for  1  p.m.  on  January  16, 

1994;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  January 
3, 1994. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Roger  W.  Calhoun, 
Acting  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below.  If  a 
hearing  is  requested,  it  will  be  held  at 
the  same  address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  295,  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  ffie  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Acting  Director, 
Telephone  (317)  226-6166;  (FTS)  8- 
317-226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFTR  914.10,  914.15,  and 
914.16. 

n.  Discussion  of  the  Proposed 
Amendments 

Since  July  29. 1982  (the  date  of 
conditional  approval  of  the  Indiana 
program),  a  number  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  surface  coal  mining  and 
reclamation  operations.  Pursuant  to  the 
Federal  regulations  at  30  CFR  732.17, 
OSM  informed  Indiana  on  May  22, 1985 
(Regulatory  Reform  I),  and  on 
September  20, 1989  (Regulatory  Reform 
in),  that  a  number  of  Indiana  regulations 
are  less  efiective  than  or  inconsistent 
with  the  revised  Federal  requirements. 

By  letter  dated  October  15, 1993 
(Administrative  Record  No.  IND-1300), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  to  OSM  a 
State  program  amendment  package 
consisting  of  revisions  to  52  sections  of 
the  Indiana  rules.  These  revisions 
address  changes  to  the  Indiana  program 
that  were  identified  in  the  two  letters 
referred  to  above,  and  certain  required 
program  amendments.  The  State  has 
also  proposed  additional  changes  which 
Indiana  believes  will  further  improve 
the  approved  State  program.  The 
primary  focus  of  the  submittal  is  on 
hydrology,  impoundments,  roads, 
support  facilities,  and  termination  of 
jurisdiction. 

The  following  rulemaking  actions  are 
being  proposed  by  Indiana: 


Ride  No.  Subject  (Intended  action) 


310  I  AC  12-0.5-91.5  .  Definition  of  "previously  rnin^  area”.  (Amend) 

310  lAC  12-0.5-109  .  Definition  of  “road".  (Amerxf) 

310  lAC  12-3-30 .  Permit  applications:  hydrology.  (Amend) 

310 1  AC  12-3-32 .  Permit  applications;  ground  water.  (Amend) 

310  lAC  12-3-33 .  Permit  applications;  surface  water.  (Amend) 

310  I  AC  12-3-34  . .  Permit  applications:  alternative  water  supply.  (Amerxi) 

310 1  AC  12-3-41  . .  Permit  applications;  general  requirements.  (New) 

310  I  AC  12-3-47 .  Permit  applications:  protection  of  hydrologic  balance.  (Amend) 


Hie  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  IMrector 
row  seeks  public  comment  on  whether 
the  propos^  amendment  is  no  less 
effe^ve  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

m.  Public  Comment  Procedures 

In  accordance  with  provisicms  of  30 
CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 


rulemaking,  and  include  explanations  in 
support  of  the  commenter’s 
recommendations.  Comments  received 
after  the  time  indicated  under  OATES  or 
at  locations  other  than  the  Indianapolis 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  close  of 
business  on  January  3, 1994.  If  no  one 
requests  an  opp<Htunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  alkm  OSM 


officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  bearing  will  continue  on 
the  spoiled  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Held  Office  by  contracting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible. 
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notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  summary  of  the 
meeting  will  be  included  in  die 
Administrative  Record. 

Executive  Order  i'2866 

This  proposed  rule  is  exempted  from 
review  by  die  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interi(^  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subse(^ons  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

Nationcd  Environmental  Policy  Act 

No  enviitmmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d» 
provides  that  agency  decisions  on 
proposed  State  regidatiHry  program 
provisions  do  not  constitute  ina)or 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332{2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
informaticHi  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatmy  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submitt^ 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  prwnulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  December  10, 1993. 

Carl  C  Qose, 

Assistant  Director.  Eastern  Support  Center. 
(FR  Doc  93-30661  Filed  12-15-93;  8:45  ami 
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30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  additional  information 
regarding  a  proposed  amendment  to  the 
Wyoming  permanent  regulatory 
program  (the  Wyoming  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Wyoming  is  requesting  OSM  to  reopen 
the  review  of  the  proposed  amendment 
regarding  contemporaneous  reclamation 
that  the  I^rector  deferred  action  on  in 
the  Novmnber  24, 1986,  Fedonl 
Register  (51  FR  42209).  The  additional 
informaticHi  is  intended  to  clarify 
Wyoming’s  proposed  contemporaneous 
reclamaticm  amendment  as  submitted 
on  May  1, 1986. 

This  document  sets  forth  the  times 
and  locations  that  the  Wyoming 
program  and  the  proposed  amendment 
to  that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATCS:  Written  conunents  must  be 
received  by  4  p  jn.,  m.sJ.  January  18, 
1994.  If  requested,  a  public  hearing  on 
the  propos^  amendment  will  be  ^Id 
on  January  10, 1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  pjn.,  m.s.t.  on  January  3, 
1994. 


ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 
Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive  one  free 
copy  of  the  propo^  amendment  by 
contacting  OSM’s  Casper  Field  Office. 
Guy  V.  Padgett,  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Street,  Room  2128;  Casper, 

WY;  82601-1918.  Telephone:  (307) 
261-5776. 

Dennis  Hemmer,  Wrector,  Wyoming 
Department  of  Environmental  Qt^ty; 
Herschler  Building.  Fourth  Floor 
West;  122  West  25th  Street; 

Cheyenne,  Wyoming;  82002. 
Telephone:  (307)  777-7758. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  V.  Padgett;  Telephone  (307)  261— 
5776. 

SUPPLEMBITARV  MFORIIATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  28, 1980,  the  SecreUuy 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  Gener^ 
background  information  on  the 
Wyoming  program,  including  the 
Secretary’s  findings,  the  dispositimi  of 
comments,  and  cmiditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26. 1980,  Federal 
Register  (45  FR  78537),  Subsequent 
actions  concerning  Wyoming’s  program 
and  program  amendments  can  be  found 
at  30  CFR  950.12, 950.15,  and  950.16. 

n.  Discussion  (^'Proposed  Amendment 

On  May  1, 1986,  the  State  of 
Wyoming  submitted  a  proposed 
amendment  revising  nine  Chapters  of  its 
approved  permanent  program 
regulations,  known  as  the  Rules  and 
Regulations  of  the  Wyoming  Department 
of  Environmental  Quality.  Land  Quality 
Division  (DEQ/LQD),  The  amendment 
was  in  response  to  a  December  23, 1985, 
letter  that  OSM  sent  in  accordance  with 
Federal  regulations  at  30  CFR  732.17(d). 
Included  in  the  submittal  were 
proposed  regulation  changes  to 
Wyoming’s  Backfilling,  Grading  and 
Contouring  regulation  at  Chapter  IV, 
section  3(a)(i),  regarding 
contemporaneous  reclamaticHi 
requirements.  Wyoming  proposed  to 
revise  its  regulations  by  deleting 
specific  time  and  distance  requirements 
for  contemporaneous  reclamation  and 
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replacing  them  with  general 
requirements  based  on  actual  mining 
conditions. 

In  the  May  21, 1986,  Federal  Register 
(51  FR 18621),  OSM  announced  receipt 
of  the  proposed  amendment  package 
and  invit^  public  comment  on  it’s 
adequacy.  No  one  requested  a  public 
hearing  and  none  was  held.  The 
comment  period  closed  on  June  20. 

1986. 

In  the  November  24, 1986,  Federal 
Register  (51  FR  42209),  the  Director  of 
OSM  announced  the  decision  to  defer 
action  on  the  proposed  revision  to  the 
contemporaneous  reclamation 
regulations.  At  the  time  of  Wyoming’s 
submission,  the  remand  of  the 
counterpart  Federal  regulation  for 
contemporaneous  reclamation  time  and 
distance  standards,  at  30  CFR  816.101, 
was  under  appeal  by  the  Secretary  as  a 
result  of  a  U.S.  District  Court  for  the 
District  of  Columbia  decision  to  remand 
the  Federal  regulation;  In  Re:  Permanent 
Surface  Mining  Litigation.  21  ERC  1724, 
14  ELR  20617  (D.D.C.  1984).  The 
Director  elected  to  defer  a  decision 
pending  the  outcome  of  the  Secretarial 
appeal.  On  January  29, 1988,  the  U.S. 
Distitcf  Court  of  Appeals  for  the  District 
of  Columbia  affirmed  the  district  court 
decision  on  contemporaneous 
reclamation  National  Wildlife 
Federation  v.  Model,  839  F.2d  694  (D.C. 
Qr.  1988).  On  December  17, 1991,  OSM 
promulgated  new  regulations  that 
provid^  national  time  and  distance 
performance  standards  for  rough 
backfilling  and  grading  for  surface 
mining  operations  at  30  CFR  816.101. 
Those  regulations  were  subsequently 
challenge.  This  challenge  resulted  in  a 
dismissal  without  prejudice  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  as  the  result  of  a  joint 
stipulation  that  included  suspension  of 
the  regulation  at  30  CFR  816.101, 
National  Coal  Association  and 
American  Mining  Congress  v.  U.S. 
Department  of  the  Interior,  et  ah.  Civ. 
No.  92-0408-CRR 

By  letter  dated  November  30, 1993, 
Wyoming  submitted  a  request  to  OSM  to 
reoj)en  the  review  of  the  deferred 
amendment,  along  with  its  rationale  for 
not  including  time  and  distance 
standards  and  information  for 
compliance  determination 
(Administrative  Record  No.  WY-25-1). 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking  * 
commmits  on  whether  the  propo^ 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 


Wyoming  program.  Review  of  the 
proposal  should  be  directed  to  the 
originally  proposed  amendment 
submitted  on  May  1, 1986,  along  with 
the  clarifying  information  submitted  on 
November  30, 1993. 

Written  Comments 

Written  comments  should  be  sp)ecific, 
p>ertain  only  to  the  issue  proposed  in 
this  rulems^ing,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.S.t. 
January  3, 1994.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  porsons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  ndt 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  p>ersons  scheduled  to 
testify  and  p)ersons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  p)erson  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
op>en  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  p>art  of  the  administrative 
record. 


TV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  ffie  Office  of  Management  and 
Budget  imder  Executive  Order  12866 
(Reduction  of  Regulatory  Burden). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  nile  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  €unendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
O.SM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Enviroiunental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  rmder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subj^  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
si^ficant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
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existing  requirements  previously 
promulgate  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulaticms. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  10, 1993. 

Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
[FR  Doc.  93-30662  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  4310-M-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  156 

[CGO  93-081] 

Lightering  Zones 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  meeting  and 
scoping  meeting. 

SUMMARY:  The  Coast  Guard  has  received 
several  requests  to  designate  liglitering 
zones  in  the  Gulf  of  Mexico.  In  an 
earlier  notice,  the  Coast  Guard 
annoimced  that  it  considered  these 
requests  as  petitions  for  rulemaking  and 
requested  written  comments.  To  further 
assist  it  in  determining  whether  to 
designate  lightering  zones  and  conduct 
associated  environmental  impact 
analyses,  the  Coast  Guard  will  hold  a 
public  meeting,  which  wUl  also  serve  as 
a  scoping  meeting  for  proposes  of  the 
National  Environmental  Policy  Act 

DATES:  The  meeting  will  commence  at  9 
a.m.  on  January  18, 1994. 

ADDRESSES:  The  meeting  will  be  held  in 
Ballrooms  A  and  B  of  the  Houston 
Hobby  Airport  Hilton,  8181  Airport 
Blvd.,  Houston.  Texas  77061. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Lieutenant  Commander  Waiter  (Bud) 
Himt,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff,  (G-MS-1),  (202) 
267-6740.  TMs  number  is  equipped  to 
record  messages  on  a  24-hour  basis. 
Anyone  wishing  to  make  a  presentation 
is  requested  to  call  this  number  and  give 
the  following  information:  docket 
number  (CGD  93-081);  name;  company 
or  organizational  affiliation  (if  any);  and 
the  estimated  amount  of  time  needed  for 
the  comment 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  are  Lieutenant 
Commander  Walter  (Bud)  Hunt,  Project 
Manager,  and  Ms.  Pamela  Pelcovits, 
Project  Counsel,  OPA  90  Staff,  (G-MS- 
1). 

Background  and  Discussion 

The  Coast  Guard  published  a  notice  of 
petitions  for  rulemaking  to  designate 
lightering  zones  in  the  Gulf  of  Mexico 
and  request  for  comment  in  the  Federal 
Register  on  December  2, 1993  (58  FR 
63544).  Information  on  the  requests 
submitted  to  the  Coast  Guard  is 
included  in  the  Background  and 
Purpose  section  of  the  notice.  Copies  of 
the  requests  and  all  comments  received 
concerning  the  requests  are  available  for 
inspection  and  copying  in  the  public 
docket  (CGD  93-081)  at  room  3406,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washi^on,  DC  20593- 
0001.  The  Coast  Guard  is  interested  in 
receiving  information  on  the  need  for 
and  usefulness,  potential  costs  and 
benefits,  and  environmental  impact  of 
any  decision  to  designate  lightering 
zones,  either  those  suggested  in  the 
requests  in  the  docket  or  any  other 
locations  in  the  Gulf  of  Mexico.  The 
Coast  Guard  is  equally  interested  in 
receiving  comments  addressing  similar 
issues  in  relation  to  a  decision  not  to 
designate  any  lightering  zones  in  the 
Gulf  of  Mexico.  In  addition,  the  Coast 
Guard  is  interested  in  what  would  be  an 
appropriate  geographic  area  aroimd  a 
lightering  zone  in  which  all  lightering 
would  be  restricted  to  the  designated 
zone.  Finally,  the  Coast  Guard  requests 
comments  on  appropriate  operating 
requirements,  if  any,  to  include  as  part 
of  designating  any  lightering  zones. 

This  is  the  first  time  the  Coast  Guard 
has  been  requested  to  designate 
lightering  zones  to  allow  vessels  not 
equipped  with  double  hulls  to  oft-load 
oil  as  provided  in  section  4115(a)  of  the 
Oil  Pollution  Act  of  1990  (Pub.  L.  101- 
380).  One  of  these  suggested  zones, 
“South  Sabine,”  would  be  located  in  the 
vicinity  of  28®38'  N,  93“45'  W.  Another, 
“Gulf  Mex  I,”  was  suggested  in  the 
vicinity  of  28®00'  N,  89®30'  W.  A 
decision  to  designate  lightering  zones 
could  affect  other  lightering  operations 
in  the  vicinity.  Because  of  the  potential 
economic  and  environmental  impacts, 
the  Coast  Guard  has  decided  to  hold  a 
public  meeting  at  the  time  and  place 
indicated  in  thJs  notice. 


Dated:  December  13, 1993. 

R.C  North, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

(FR  Doc.  93-30708  Filed  12-15-93;  8:45  am] 
BteUNQ  CODE  4910-14-M 


33  CFR  Part  157 

[CGD  91-045] 

RIN  2115-AE01 

Structural  and  Operational  Measures 
To  Reduce  Oil  Sj^lls  From  Existing 
Tank  Vessels  Without  Double  HuHs 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  public  meeting  and 
extension  of  the  comment  period. 

SUMMARY:  The  Coast  Guard  is  holding  a 
public  meeting  on  its  proposed 
regulations  under  the  Oil  Pollution  Act 
of  1990  (OPA  90)  that  would  require  the 
owners  or  operators  of  existing  tank 
vessels  over  5,000  gross  tons  that  do  not 
have  double  hulls  to  comply  with 
certain  structural  and  operational 
measures.  There  is  substantial  public 
interest  in  the  rulemaking.  The  Coast 
Guard  also  is  extending  the  comment 
period  for  an  additional  60  days  beyond 
the  original  60  day  comment  period. 
DATES:  A  public  meeting  will  be  held 
between  9  a.m.  and  4  p.ra.,  on 
Thursday,  January  20, 1994.  Comments 
must  be  received  on  or  before  February 
21, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation, 
400  Seventh  Street,  SW.,  room  2230, 
Washington,  DC  20590. 

Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council.  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  or  may  be  delivered  to  room  3406 
at  the  above  address  between  8  a.m., 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  For  more 
information,  the  telephone  number  is 
(202)  267-6233. 

The  Executive  Secretary  maintains  the 
public  docket  for  the  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  cop3ing  at  room  3406, 

U.S.  Coast  Guard  Headquarters.  Also,  a 
copy  of  the  Regulatory  Impact  Analysis 
(RIA)  for  the  rulemaking  is  in  the  public 
docket  (CGD  91-045)  and  is  available 
for  inspection  or  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randall  N.  Crenwelge,  Project 
Manager,  OPA  90  Staff,  at  (202)  267- 
6220. 
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SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  would  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  91-045)  and  the  specific  section  of 
the  NPRM  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 

Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  as  extended  by  this  Notice. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Randall 
N.  Crenwelge,  Project  Manager,  and  Ms. 
Pamela  Pelcovits,  Project  Counsel,  OPA 
90  Staff  (G-MS-1). 

Background  and  Discussion 

On  October  22, 1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled, 

“Structural  and  Operational  Measures  to 
Reduce  Oil  Spills  horn  Existing  Tank 
Vessels  Without  Double  Hulls,”  in  the 
Federal  Register  (58  FR  54870). 
Information  concerning  the  statutory 
and  technical  basis  for  the  proposed 
regulations  are  included  in  the  preamble 
of  the  NPRM. 

Since  publishing  the  NPRM,  the  Coast 
Guard  has  received  several  requests  for 
a  public  meeting  on  the  proposed 
regulations.  Some  of  these  requests  have 
dealt  with  technical  issues,  alternative 
measures  of  compliance,  and  the 
relationship  of  this  rulemaking  to  the 
phase-out  schedule  for  existing  vessels 
w'ithout  double  hulls. 

In  response  to  these  requests,  the 
Coast  Guard  will  conduct  a  public 
meeting  on  January  20, 1994,  to  obtain 
information  from  the  public  on  the 
proposed  regulations,  including 
applicability,  exemptions,  and  technical 
issues.  The  public  is  invited  to  discuss 
the  benefits  and  disadvantages  of  the 
methods  of  compliance  proposed  in  the 
NPRM  and  to  suggest  alternative 
methods  of  compliance.  The  Coast 
Guard  also  is  interested  in  evaluations 
of  the  effectiveness  and  costs  of  the 
proposed  regulations. 


The  Coast  Guard  has  also  received 
requests  to  extend  the  public  comment 
period  on  this  rulemal^g.  The  Coast 
Guard  finds  that  extending  the  comment 
p>eriod  is  appropriate  in  conjunction 
with  holding  a  public  meeting.  Persons 
imable  to  attend  the  public  meeting  also 
are  encouraged  to  submit  written 
comments.  The  comment  period  is 
extended  until  February  21, 1994. 

Dated:  December  3, 1993. 

R.C  North, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protetkion. 

(FR  Doc.  93-30703  Filed  12-15-93;  8:45  am) 
BI  LUNG  CODE  4»10-14-M 


33  CFR  Part  165 

[CGD01-03-030] 

RIN2115-AE46 

Regulated  Navigation  Area; 

Providence  River,  Providence,  Ri 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
make  the  deep  draft  channel  between 
Narragansett  Bay  Entrance  Lighted  Horn 
Buoy  NB  (LLNR  17675)  and  Providence 
River  Channel  Light  42  (LLNR  18580, 
Fuller  Rock  Light),  a  Regulated 
Navigation  Area  (RNA).  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  hazards  to 
navigation  associated  with  the  extreme 
shoaling  that  has  taken  place  within  the 
Providence  River  channel. 

_  DATES:  Conunents  must  be  received  on 
or  before  January  18, 1994.  j 

ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port, 
Providence,  20  Risho  Avenue,  East 
Providence,  RI  02914  or  may  be 
delivered  to  the  above  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Walt  Petig,  of  Marine  Safety 
Office  Providence  at  (401)  435-2300. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDOl-93-030)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 


should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  Marine 
Safety  Office  Providence  maintains  the 
public  docket  for  this  rulemaking,  and 
all  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Marine 
Safety  Office  Providence,  20  Risho 
Avenue,  East  Providence,  RI. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Marine  Safety 
Office,  Providence  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  regulation  are  Lieutenant 
W.  Petig,  Project  Manager  for  the  Coast 
Guard  Captain  of  the  Port,  Providence, 
Lieutenant  Commander  J.  Stieb,  Project 
Counsel  for  the  First  Coast  Guard 
District  Legal  Office  and  Lieutenant  M. 
Swegles,  Project  Coordinator  for  the 
First  Coast  Guard  District  Aids  to 
Navigation  and  Waterways  Management 
Branch. 

Regulatory  History 

On  February  17, 1993,  the  Captain  of 
the  Port.  Providence,  signed  an 
emergency  safety  zone  regulation  for  the 
Providence  River  Channel.  This 
regulation  was  published  in  the  Federal 
Register  on  March  16, 1993  (58  FR 
14151).  The  Captain  of  the  Port, 
Providence  requested  comments 
concerning  the  safety  zone  regulation 
and  received  none.  This  emergency 
safety  zone  Regulation  imposed 
restrictions  on  vessel  traffic  pertaining 
to  maximum  allowable  drafts,  one  way 
traffic,  and  communications. 

Background  and  Purpose 

On  February  2, 1993,  the  Captain  of 
the  Port,  Providence,  received  a  copy  of 
a  letter  addressed  to  Governor  Bruce 
Sundlun,  Governor  of  Rhode  Island, 
from  the  Navigation  Division  of  the  New 
England  Division  of  the  Army  Corps  of 
Engineers.  Accompanying  the  letter 
were  the  results  of  a  hydrographic 
survey  of  the  Providence  River  Federal 
navigation  channel  conducted  during 
the  summer  and  fall  months  of  1992  and 
completed  in  January  1993.  This  survey 
shows  that  mid-channel  shoaling  of  3  to 
8  feet  is  taking  place  in  the  northern 
section  of  the  channel.  The  northern 
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section  of  the  channel  is  also 
experiencing  shoaling  along  the  outer 
edges.  In  this  area,  the  shoaling  is  from 
6  to  10  feet  and  is  simifrcantly 
narrowing  the  avail^le  channel  for 
deep  draft  vessels.  This  extreme 
shoaling  is  a  hazard  to  navigation  for 
deep  draft  commercial  traftic  entering 
and  leaving  the  Port  of  Providence. 

To  provide  for  the  safety  of  the  port, 
the  Captain  of  the  Port,  Providence, 
signed  an  emergency  safety  zone 
regulation  on  February  17, 1993.  This 
regulation  was  published  in  the  Federal 
Register  on  Ma^  16, 1993  (58  FR 
14151).  Comments  were  solicited  and 
none  were  received.  The  emergency 
Safety  Zone  regulations  have  l^n 
accepted  by  local  mariners  and  no 
complaints  have  been  lodged. 

Governor  Sundlun  has  since 
organized  a  task  force  to  study  the  need 
for  dredging  in  the  affected  areas. 
However,  due  to  the  contamination  of 
the  dredge  spoils  and  local 
environmental  concerns,  a  decision  is 
not  expected  in  the  near  future.  The 
propo^  RNA  is  the  appropriate 
regulatory  mechanism  for  regulating 
vessel  traffic  over  an  extended  peri^  of 
time.  It  is  designed  to  protect  the  Port 
of  Providence  from  any  deep  draft 
vessel  casualty  due  to  shoaling  that  may 
result  in  a  groimding  or  associated 
casualty  leading  to  loss  of  life,  injury,  . 
prop>erty  loss,  oil  or  hazardous  material 
discharge,  or  blockage  of  the  channel. 

Discussion  of  Proposed  Regulations 

The  existing  safety  zone  regulations 
place  maximum  draft  limits  on  vessels, 
require  one-way  traftic  for  vessels  over 
65  feet  in  length,  require  Safety  Signal 
(SECURTTE)  calls  by  transiting  vessels, 
and  require  vessels  less  than  65  feet  in 
length  to  keep  clear  of  deep  draft 
vessels.  The  safety  zone  regulations  are 
largely  adopted  by  the  proposed  RNA. 
The  proposed  RNA  difters  from  the 
safety  zone  regulations  by  enlarging  the 
area  which  is  regulated,  adding  a 
restriction  concerning  operations  in 
reduced  visibility  and  r^ucing  the 
number  of  SECURTTE  call  locations  for 
outbound  vessels. 

The  proposed  RNA  increases  the 
boundaries  of  the  regulated  area  to 
ensure  that  it  includes  all  geographic 
areas  in  which  the  vessel’s  transit  is 
regulated.  The  proposed  RNA  requires  a 
minimum  of  one  mile  of  visibility  prior 
to  entering  designated  portions  of  the 
regulated  area  for  vessels  with  drafts 
greater  than  35  feet.  'This  requirement 
will  help  to  oisure  that  the  mariner  can 
use  visual  aids  to  navigation  to  assist  in 
determining  the  vessel’s  position  within 
the  channel.  The  propos^  RNA 
decreases  the  SECUBJTE  call  points  for 


vessels  outbound  for  sea  by  eliminating 
the  required  calls  for  outbound  vessels 
which  have  transited  past  the  shoaled 
areas.  All  vessel  operators  are 
encouraged  to  continue  to  make 
SECURTTE  calls  from  traditional 
locations  or  as  conditions  warrant. 

Regulatory  Evaluation 

'This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  “Department  of 
Transportation  Regulatory  Policies  and 
Procedures’’  (44  FR  11040,  February  26, 
1979).  The  Crast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  'The 
emergency  regulations  have  been  in 
effect  since  February  17, 1993. 
Commercial  operators  utilizing  the  Port 
of  Providence  have  reported  no 
problems  or  economic  burdens  due  to 
these  regulations.  The  volume  of 
commercial  traffic  utilizing  this 
waterway  is  such  that  the  costs  incurred 
due  to  delays  because  of  one-way  traftic 
or  reduced  visibility  are  considered 
minimal  and  are  far  outweighed  by  the 
extra  measures  of  safety  provided  by  the 
regulations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities’’  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concerns’’  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal  on  all  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  did 
not  have  sufficient  federalism 


implication  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

'The  environmental  impact  of  the 
proposed  rule  has  been  evaluated  using 
the  Coast  Guard’s  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (Commandant 
Instruction  M16475.1B).  Under  section 
2.B.2.(c)  of  these  procedures,  it  is 
concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  pro|>oses  to 
amend  33  CFR  part  165,  as  follows: 

PART  16S-{AMENDED] 

1.  'The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.122  is  added  to  read  as 
follows: 

§  165.122  Providence  River,  Providence, 
R.I.  regulated  navigation  area. 

(a)  Description  of  the  regulated 
navigation  area  (RNA). 

The  Regulated  Navigation  Area  (RNA) 
encompasses  the  deep  draft  channel 
between  Narragansett  Bay  Entrance 
Lighted  Horn  Buoy  NB  (LLNR  17675) 
41-23.0N  Latitude.  71-23.4W 
Longitude,  and  Fox  Point,  Providence. 

(bj  Regulations. 

(1)  The  following  restrictions  apply  in 
the  portion  of  the  regulated  area 
between  Conimicut  Light  (LLNR  18305) 
and  Chaimel  Light  42  (Fuller  Rock 
Ught,  (LLNR  18580)). 

(i)  No  vessel  with  a  draft  greater  than 
35  feet  may  transit  when  water  depth  is 
at  or  below  mean  low  water. 

(ii)  Vessels  with  drafts  greater  than  35 
feet  but  less  than  38  feet  may  transit 
when  water  depth  is  other  than  at  or 
below  mean  low  water,  provided  there 
is  sufficient  depth  imder  the  keel  to 
prevent  grounding. 

(iii)  Vessels  with  drafts  greater  than  or 
equal  to  38  feet  must  obtain  permission, 
48  hours  in  advance  of  the  desired 
transit  time,  from  the  Captain  of  the 
Port,  Providence  to  transit. 
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(2)  Vessels  with  drafts  greater  than  35 
feet  must  have  at  least  one  mile  of 
visibility  to  transit  the  regulated  area 
between  Conimicut  Light  (LLNR 18305) 
and  Channel  l.ight  42  CLLl^  18580, 

FuRet  Rode  Li^it). 

(3)  Vessels  over  65  feet  in  Imgth  are 
prohibited  from  passing,  meeting,  or 
overtaking  other  vesseb  over  65  feet  in 
length  in  the  regulated  area  from: 

(i)  Gaspee  Pmnt  to  Channel  Light  42, 
(Fuller  RcxJc  Light,  LLNR  18580). 

(ii)  Condmicut  P(^  Reach  (Conimicut 
Light,  LLNR  18305)  to  Channel  Lifted 
Buoy  19, 41-43.7N  Latitude,  71-21.8W 
Longitude,  (LLNR  18330)  and  Channel 
Lighted  Buoy  20, 41-43. 7N  Latitude, 
71-21.&W  Lon^tude  (LLNR  18335). 

(4)  Vessels  over  65  feet  in  length 
inbound  for  berths  iq>  the  Providence 
River,  planning  to  transit  through  the 
deep  draft  chapel,  are  required  to  make 
Safety  Signal  (SECURTTE)  calls  on  both 
VHF  channels  13  and  16  at  the 
following  geogra{diic  locaticms;  Pilot'^s 
Station,  Abeam  of  Castle  Hill, 
Approaching  the  Newport  bridge.  South 
of  Prudence  Island,  Abeam  of  Sandy 
PoinW  Abeam  of  Popasquash  Point, 
Approaching  the  South^  End  of 
Rumstick  Nech  Reach,  Abeam  of 
Conimknit  Point  Light  (LLNR  18305), 
Abeam  of  Gaspee  Point,  Abeam  of  Sihin 
Point  and  upon  mooring. 

(5)  Vessels  over  65  feet  in  length 
outbound  for  sea  down  the  Providence 
River  ChAnnfll  transiting  through  this 
regulated  navigation  area  are  required  to 
make  SECURITE  calls  on  VHF  channels 
13  and  16  at  the  following  geographic 
locations:  Chie-hatf  hour  prior  to 
departure  from  the  berth,  at  departure 
from  the  bmth.  Abeam  of  Sabin  Pomt, 
Abeam  of  Ga^>ea  Point,  and  Abetei  of 
Conimicut  Li^  (LLNR  18305k 

(6)  Vessels  65  feet  and  under  in  length 

and  all  recreational  vessels  when 
meeting  deep  draft  vessel  traffic  in  the 
Providooce  Etivm  Channel  between 
Conimicut  Light  (Li2«IR  18306)  and 
Channel  Light  42  (LLNR  18580,  Fuller 
Rock  Ligld)  shall  keep  out  of  way  of 

the  onconnng  deep  draft  vessri. 

(7)  The  Captam  of  Iho  Port, 
Providence,  may  authorize  a  deviation 
frnm  these  regxdations. 

(c)  Enforcement 

Violations  of  this  regulated  navigatma 
area  shovild  be  reported  to  the  Captain 
of  ffie  Port,  Providence  at  (401)  435- 
23(X).  Persons  in  violaboB  of  thewe 
regulatioos  wifi  be  subject  todvil 
penalty  under  8l65wl3(b)  of  this  pert. 


Dated:  Deconbet  6, 1993. 

Kent  H.  Williams, 

Rear  Admirtd,  U.S.  Coast  Caatd,  Commander, 
First  Coast  Guard  District 
[FR  Doc.  93-30704  Filed  12-15-93: 8:45  am] 
BILUNQ  CODE  eetO-M-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  1«8  and  187 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnlatratlon 

15  CFR  Parts  935. 938-,  942,  and  944 
[CGD  93-044] 

Port  Access  Routes  Off  the  Coast  of 
Calffomfa;  Vassal  Traffic  Regulations 
for  Offshore  California  National  Mar8ie 
Sanctuaries 

AGENCIES:  Coast  Guard,  Department  of 
Tian^Kirtation  (DOT);  National  Oceanic 
and  Atmosphoric  Achniiiistraition 
(NOAA),  Depmtment  of  Commerce 
[DOQ. 

ACnON:  Notice  of  study;  reopening  of 
comment  period. 

SUMMARY:  On  August  24, 1993,  the  Coast 
Guard  and  the  National  Oceanic  aitd 
Atmospheric  Administration  published 
a  notice  of  a  study  to  evaluate  the  need 
for  vessel  routing  measures  to  regulate 
vessel  traffic  in  ^  oftdiore  Califoacnia 
National  Marine  Sanctuaries  to  protect 
Sanctuary  reeouTces.  The  ccunment 
period  is  reopened  until  January  18, 

1994. 

DATES:  Comments  must  be  received  oir'- 
or  before  January  18, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Kteine  Safety 
Council  (G-LRA/3406)  (CGD 93-044), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  comments  may  be 
delivered  to  room  3406  at  the  same 
address  between  the  hours  of  8  a.m.  md 
3  p.m.,  Monday  through  Fridi^,  exc^ 
F^eral  holidays.  The  telephone  number 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  beemne  pmt  of  this  dodmt  and  will 
be  available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURWER  INFORMATION  CONTACT: 
Margie  G.  Hegy ,  Project  Manager,  U.S. 
Coast  Guard,  Office  of  Navigation  Safety 
and  Waterway  Services,  (202)  267-0415; 
or  Commander  Terry  D,  Jackum, 
Sanctuary  Manager,  Mbntmey  Bay 


National  Marine  Sanctuary,  (40^  647— 
4201. 

SUPPLBNENTARV  MFOMMTION:  Oh  August 
24, 1993,  the  Coast  Gumd  and  NOAA 
published  a  notice  announcing  and 
describing  a  Joint  study  of  port  access 
routes  for  coastal  California  and  vessel 
traffic  in  the  offshore  Cahfomia 
Sanctuaries,  and  inviting  the 
submission  of  comments  and 
information  (58  FR  44634).  The  original 
deadline  for  submission  of  commmits 
and  information  was  November  22, 

1993.  The  Coast  Guard  and  NOAA  are 
interested  in  reemving  information  and 
opinions  from  persons  who  have  an 
interest  in  safe  routing  of  vessels  and 
protection  of  environmental  resources 
in  the  study  area  including  the  maritime 
community,  ofhhose  development 
concerns,  and  any  othOT  interested 
parties.  In  order  to  encomage 
meaningful  participation  from  these 
groups,  the  Coast  Guard  and  NOAA  are 
reopening  the  comment  period  until 
January  18, 1994. 

Persons  submitting  comments  should 
include  their  names  and  addresses,  and 
identify  this  notice  (CGD  93-044).  All 
comments  and  attadiments  should  be 
submitted  in  an  imbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  a^y  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  riunild  enclose  a 
stamped  self-addressed  post  card  or 
envelc^e. 

Dated:  December  10,1993. 

W.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

[FR  Doc.  93-30707  Filed  12-15-93;  8:45  am] 
BUXma  CODE  4810-f4-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pact  52 
PL  48-1-5494;  FRL-4814-21 

Approval  and  Promulgalion  of 
Implementation  Ptana;  HHnols 

agency;  Environmental  Protection 
Agency  (EPAl. 

action;  Proposed  rule. _ 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  prt^Qsing  to  disapprove  a 
March  0, 1992,  request  by  Baeco 
Manufacturing  Company  (Beeco);  hu:., 
to  incorpoxats- certain  oparating 
restrictions  foi  its  Chicago,  Hfirois, 
facilify  into  the  Chicago  F^ral 
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Implementation  Plan  for  ozone  (Chicago 
FIP).  This  restriction  (which  attempts  to 
limit  emissions  of  volatile  organic 
compoimds  (VCXI)  to  less  than  100  tons 
per  year)  seeks  to  exempt  Beeco  from 
the  otherwise  applicable  emission  limits 
in  the  Chicago  FV,  as  promulgated  by 
USEPA  on  June  29, 1990. 

DATES:  Comments  on  this  requested 
revision  to  the  Chicago  FIP  and  on 
USEPA’s  proposed  rulemaking  action 
must  be  received  by  January  18, 1994. 

A  public  hearing,  if  requested,  will  be 
held  in  Chicago,  Illinois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  January  18, 1994. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal, 
the  scope  of  which  is  discussed  below. 

Docket:  Pursuant  to  section  307(d)(1) 
of  the  Clean  Air  Act  (CAA),  42  U.S.C. 
7607(d)(1),  this  section  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-93-03,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 


Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Randolph 
O.  Cano  at  (312)  886-6036  before 
visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington,  DC  location.  A  reasonable 
fee  may  be  charged  for  copying. 

U.S.  Environmental  Protection 
Agency,  Region  5,  Regulation 
Development  Branch  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

U.S.  Environmental  Protection 
Agency,  Docket  No.  A-93-03,  Air 
Docket  (LE-131),  room  M1500, 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  245-3639. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6052. 

Interested  persons  may  call  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  any  hearing. 

SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  52.741(u)  in  the  Chicago  FIP, 
miscellaneous  fabricated  product 
manufacturing  process  sources  located 
in  Cook,  DuPage,  Kane,  Lake,  McHenry 
and  Will  Counties  with  total  Maximum 
Theoretical  Emissions '  (MTE)  of  100 
tons  or  more  per  calendar  year  of  VCX] 
and  which  are  not  covered  by  a  Control 


Techniques  Guideline  document,  must 
comply  with  certain  requirements.  The 
rule  provides  an  exemption,  however, 
for  sources  which  are  limited  to  less 
than  100  tons  of  VOC  emissions  per 
calendar  year,  before  the  application  of 
capture  systems  and  control  devices, 
through  production  or  capacity 
limitations  contained  in  a  federally 
enforceable  construction  permit  or  a 
State  Implementation  Plan  (SIP)  or  FIP 
revision. 

On  March  9, 1992,  Beeco  requested 
that  USEPA  promulgate  a  FIP  revision 
that  would  impose  ^e  identical 
limitations  on  its  plant  operations  as 
those  specified  in  a  January  28, 1992, 
Illinois  Environmental  Protection 
Agency  (lEPA)  draft  operating  permit.  If 
granted,  this  HP  revision  would  restrict 
Beeco’s  use  of  coatings,  including  inks, 
solvents,  and  other  VOC-containing 
materials  so  as  to  keep  its  VOC 
emissions  below  100  tons  per  year. 
lEPA’s  operating  permit  conteuns  the 
following  limitations  on  the  VOC 
content  and  the  amoimt  of  VOC- 
containing  materials  that  can  be  used  at 
its  Chicago  facility: 

la.  Maximum  production  shall  not 
exceed  528  square  feet  of  glass  per  hour 
and  (Beeco)  shall  not  operate  more  than 
2200  hours  per  year. 

b.  Operatiim  and  emission  of  the  plant 
shall  not  exceed  the  following  limits. 


Usage 

VOC  content 

VOC  Emis¬ 
sions 

(Ibs/mo) 

(Ibs/yr) 

m>) 

(tons/yr) 

i.  Ck)atings,  includtng  ink . 

6,000 

72,000 

0.85 

30.6 

ii.  Solvents . . . . . 

8,000 

96,000 

1.000 

48.00 

iii.  Other  materials,  deluding  resist  materials . 

1,250 

15,000 

0.90 

6.75 

c.  The  operation  shall  use  non-VOC 
degreasers. 

2a.  The  Permittee  shall  maintain 
records  of  the  following  items  and  such 
other  items  as  may  be  appropriate  to 
allow  the  Agency  to  review  compliance 
with  the  limits  in  condition  1. 

i.  glass  production  and  equipment 
operating  hours 

ii.  usage  of  materials  (Ibs/month,  lbs/ 
year),  \OC  content  (Ib/lb)  and  VOM 
emissions  (tons/year) 

b.  These  records  shall  be  retained  for 
two  (2)  years  and  shall  be  available  for 
inspection  by  the  Agency. 

On  April  1, 1992,  USEPA  informed 
Beeco,  through  its  consultant,  that  the 
descriptions  of  those  items  which  are 


•  Maximum  theoretical  emissions  (MTE)  is 
)  defined  in  40  CFR  52.74l(aM3)  as  the  quantity  of 
f  volatile  organic  material  emissions  that 

theoretically  could  be  emitted  by  a  stationary 

i 


the  subject  of  the  operating  restrictions 
are  too  general  to  be  enforceable.  Beeco 
submitted  additional  information  in 
support  of  its  request  for  operating 
restrictions  on  April  1, 1992,  and  June 
18, 1992. 

On  May  20, 1992,  USEPA  informed 
Beeco  (through  its  consultant)  that  its 
April  1, 1992,  submittal  was  insufficient 
to  correct  the  previously  identifled 
deficiencies.  Beeco  was  also  informed  of 
the  changes  necessary  for  the 
submission  to  be  acceptable.  Beeco’s 
June  18, 1992,  submittal  did  not  correct 
those  deficiencies. 

Beeco’s  requested  FIP  revision  must 
be  revised  as  follows  in  order  to  correct 
its  deficiencies:  . 


source  before  add-on  controls  based  on  the  design 
capacity  or  maximum  production  capacity  of  the 
source  and  8760  hours  per  year.  The  design 
capiacity  or  maximum  production  capacity  includes 


(1)  The  various  coatings  must  be 
specifically  identified.  ’Diere  is  no  way 
to  distinguish  “coatings,  including  ink’’ 
in  permit  condition  Ib.i.  from  “other 
materials’’  in  Ib.iii. 

(2)  The  coating  VOC  content  and 
usage  rate  (in  lb.i.  and  Ib.iii)  must  be 
“as  applied’’,  that  is,  they  must  include 
dilution  solvent. 

(3)  The  solvent  usage  rate,  in  Ib.ii., 
should  include  only  ffie  cleanup 
solvent.  Dilution  solvent  must  be 
included  with  lb.i.  and  Ib.iii. 

(4)  Records  must  specifically  identify 
each  type  of  coating,  solvent,  and  other 
materials  (used  eadb  month),  along  with 
its  VOC  content  and  usage  per  month. 


use  of  coating(s)  or  mk(s)  with  the  highest  volatile 
organic  material  content  actually  used  in  practice 
by  the  source. 
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Pn^poscdRidanakiogActiaii  and 
SoUcitation  el  PoUic  Coaimenf 

For  the  reasons  stated  above,  USEFA 
is  proposiBg  to  disapprove  Beeeo’s 
request  for  a  FB*  revision  in  the  form  of 
operating  restrictions  on  die  amount  of 
coatings,  solvents  and  other  VOC- 
containing  materials  used.  Public 
comment  is  solicited  on  Beeco’^s 
requested  revision  and  on  USEPA’s 
proposed  ralemaking  action. 
Additionally,  if  requested,  USEPA  will 
provide  an  opportunity  for  a  public 
hearing  on  this  {Mrt^Kisal.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  jmiposal,  the  scope  of 
which  is  discussed  in  this  pooposaL  All 
comments  received  by  the  close  of  the 
public  eormnent  period  Mdll  be 
considered  in  the  development  of 
USEPA’s  final  rate. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  60f>  et  seq.,  USEPA  must 
prepare  a  regulahny  flexibility  analysis 
assessing  the  impact  of  any  proposed  at 
final  rule  on  sm^l  mitities.  5  U.S.C  603 
and  604.  Akematively,.  USEPA  may 
certify  that  die  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  involves  only  one  source, 
Beeco.  Therefore,  USEPA  certifies  that 
this  RACT  promulgation  does  not  have 
a  signi  ficant  impact  on  a  substantial 
number  of  small  entities. 

Under  Executive  Order  12291,  today’s 
acdon  is  not  “Major.**  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMBJ  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  HyifrocMtons,  Ozone. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  December  8, 1993. 

Carol  M.  Browner, 

Administrator. 

[FR  Doc.  93-30573  Filed  12-15-93;  8:45  ami 
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Approval  and  Promulgation  of 
Imptementadon  Plan;  littnols 

AGENCT;  Environmental  Protection 
Agency  (EPA). 

ACTionr  Ptoprosed  rule. 

SUMMAHY:  Cte  fone  29, 1990.  EPA 
promulgated  Federri  stationary  source 
volatile  organic  compound  (VOQ 


control  measores  represeating 
Reasonridy  Avaihble  Control 
Technology  QSACTl  foe  emission 
sources  located  in  six  noacthaastem 
Illinois  jChicagn  areal  conndesr  Cook, 
DuPage.  Kane,  Lake,  McJSscry  and  Will. 
EPA  also  took  fio^  ntlentaking  action 
on  certain  VOC  RACT  tales  previously 
adopted  and  submitted  by  the  State  of 
IllzEiots  for  inclusion  in  its  State 
Implementation  Pkm.  (SB^b  Included  in 
EPA’s  rule  was  a  requirement  that  paper 
coating  facalities,  such  as  Riverside 
Laboratenies’'  fRiwrsidel  Kme  County 
facility,  be  subject  to  specific  emission 
limits.  On  Augiast  20^  1991,  Riverside 
filed  a  petition  for  reconsideration  with 
EPA  in  which  it  contended,  based  on  its 
economic  situation,  that  the  Federal 
rules  were  not  RACT  for  its  fecility. 

After  review  of  information,  provided  in 
and  subseqtmBt  te  its  petition,  EPA 
agreed  to  convene  a  proceeding  for  »■, 
reconsidmation  of  the  paper  coating  rule 
as  it  applies,  to  Riverside.  As  a  resuh  of 
EPA*s  reconsideration,  it  is  proposing 
revised  RACT  requirements  for 
Riverside’s  facility,  EPA  scdicits  public 
comments  on  this  proposed  rulemaking 
action. 

DATES:  Comments  on  this  proposal  must 
be  received  by  January  18, 1994.  A 
public  hearing,  if  requested,  will  be  held 
in  Chicago,  Illmois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  fairaary  18, 1994. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to; 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Environmental  Protection  Agency, 
flegion  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Comments  j 
should  be  strictly  limited  to  the  subject 
matter  of  this  proposal. 

DOCKET:  Pursuant  to  sections  307(dKl) 
(B)  and  CN]  of  the  Clean  Air  Act  (CAA), 
42  U.S.C,  7607CdlClJ  CBJ  and  (N),  this 
action  is  subject  to  the  procedural 
requirements  of  section  307 Cd), 
Therefore,  EPA  has  established  a  public 
docket  for  this  action,  A-92-66,  which 
is  available  for  public  inspection  and 
copying  between  &a.m.  and  4  p.m., 
Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington  DC  location.  A  reasonable 
fee  may  be  charged  for  copying.  U.S. 
Environmental  Protection  Agency, 
Region  5,  Regulation  Devriopment 
Branch,  Eighteenth  Floor,  Souffieast,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois.  60604,  (312T  806-6038. 

Environmental;  Protection.  Agency, 
Docket  No.  A-92-€6i,  Ail  Doek^ 


131J,  room  M1500,  Waterside  Mall,  401 
M  Street  SW.,  Was^ngton,  DC  20460, 
(202)  24^3639. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rosenthal,  Regulation 
Envelopment  Branch,  Environmental 
Protection  Agency,  Region  5,  (31 2>  886- 
6052,  at  the  Chicago  address  indicated 
above. 

Interested  persons  may  call  Ms.  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location,  of  the  liearing. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  em  effort  to  comply  witii  certain 
requirements  under  part  D  of  the  Clean 
Air  Act  (CAA),  42  U.S.C  7401  et  seq., 
the  Illinois  Pollution  Control  Board 
(IPCB)  promu^ated  certain  (RACT  I) 

VOC  regulatioas  applicdsle  to  sources 
covered  by  EPA’s  initial  round  of  CTGa  > 
(Group  I)  on  ^y  12, 1979.  This 
requirement  is  discussed  in  EPA’s  April 
4, 1979,  Genwal  Preamble  for  Proposed 
Rulemaldng  (44  FR  20372).  Although 
these  regulations  addressed  emissions 
fiom  paper  coating,  they  did  not 
explicitly  deal  with  their  applicability 
to  operations  where  paper  is  coated  ly 
the  saturation  process,  such  as  at 
Riverside’s  operations.  As  a  result  of 
this  perceived  ambiguity  in  its 
regulations,  the  IPCB  held,  on  January  5, 
1989,  that  Riverude  was  not  a  paper 
coaler  under  the  Illinois  rules.  Riverside 
Laboratories  Inc.  v.  lEPA,  PCB  67-62.^ 

EPA’s  position  on  the  definition  of 
papercoating  is  contained  in  its 
November  24, 1987,  Post-1987  Ozone 
and  Carbon  Monoxide  Policy  (52  FR 
45108).  Appendix  D  of  this  policy, 
“Discrepancies  and  Inconsistencies 
Found  in  Current  SIPs,’’  states  that 
“[plaper  and  fabric  coating  ^ould  cover 
saturation  operations  as  well  as  strictly 
coating  operations.’*^ 

On  May  26, 1988,  EPA  notified  then 
Governor  James  R.  Thompson  that  the 
Illinois  ^  was  substantially  inadequate 
to  achieve  the  ozone  National  Ambient 
Air  Quality  Standards  (NAAQS)  in  the 
Chicago  and  East  St.  Louis  areas.  On 
June  17, 1968,  a  follow-up  letter  was 
sent  to  Illinois  wluch  specifically 
identified  its  VOC  SIP  deficiencies.  One 
of  these  itraiized  deficiencies  was  that 


■  CTGs,  which  contaia  information  on  available 
air  pollution  control  techniques,  their  costs  and 
effectiveness,  provide  recommendations,  on  what 
EPA  calls  the  "presumptive  norm”  for  RACT.  EPA 
has  published  three  groups  of  CTGs  (Group  I,  Group 
n  and  Group  HI). 

2  The  Aqipdlate  Const  ot  lilkiais  dismissed  lEFA’s 
appeal'  of  ffCft  Osder  on  Mevsmber  17,.  1969. 

See  Illinois  v.  RusmidB  Ledmatariev,  Inc.,  Case  No. 
2-89-0340-. 
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the  definition  of  paper  coating  needed 
to  include  “saturation  operations.” 

On  April  1, 1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
EPA  and  sought  a  judgment  that  EPA, 
among  other  requested  actions,  be 
required  to  promulgate  revisions  to  the 
Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Beilly,  No.  87-C- 
0395,  E.D,  Wis.  On  January  18, 1989,  the 
District  Court  ordei^  EPA  to 
promulgate  an  ozone  implementation 
plan  for  northeastern  Illinois  within  14 
months  of  the  date  of  that  order.  On 
September  22. 1989,  EPA  and  the  States 
of  Illinois  and  Wisconsin  signed  a 
settlement  agreement  in  an  attempt  to 
substitute  a  more  acceptable  schedule 
for  promulgation  of  a  plan  for  the 
control  of  ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  fm  the 
use  of  a  more  sophisticated  air  quality 
model,  allows  more  time  for  EPA  to 
promulgate  a  Federal  Implementation 
Plan  (FIP)  usii^  the  model  and  requires 
interim  emission  reductions  while  the 
modeling  study  is  being  performed.  The 
interim  emission  reductions  were  to  be 
achieved  through  Federal  promulgaticm 
of  required  Volatile  Organic  Material 
(VOM)3  RACT  rules  which  remedy 
deficiencies  in  Illinois’  regulations. 

On  December  27, 1989  (54  FR  53080), 
EPA  proposed  to  disapprove  a  number 
of  Illinois  rules  for  their  failure  to  meet 
RACT  requirements.  This  included  the 
definition  of  paper  coating,  which  did 
not  address  saturation  operations.  On 
that  date,  EPA  also  proposed  its  own 
RACT  rules,  including  a  definition  of 
paper  coating  to  include  the 
“application  coatings  by 
impregnation  and/or  saturation.”  On 
June  29, 1990  (55  FR  26814),  EPA  took 
final  action  to  disapprove  the  Illinois 
rules  and  promulgate  the  proposed 
Federal  rules,  including  the  proposed 
definition  of  paper  coating. 

On  August  30, 1990,  Riverside  filed  a 
petition  for  review  of  EPA’s  June  29, 
1990  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  fen*  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 


JThe  State  of  Illinois  uses  the  teim  “VOM“  In  Its 
regulations.  For  the  pnrpoMS  of  this  RACT  analysis, 
this  term  is  consider^  equivateis  to  EPA’s  use  of 
the  term  "VOC” 


Group  (“lERG”)  et  al.  v.  Reilly,  No.  90- 
2778. 

On  August  20, 1991,  Riverside  filed  a 
petition  for  reconsideratimi  with  the 
Agency  in  which  it  contends  that  its 
economic  status  prevents  the  Federal 
rules  horn  being  RACT  for  its  facility. 
Riverside  further  amended  that  petition 
on  September  5, 1991.  In  support  of  its 
contention.  Riverside  has  submitted 
new  information  to  EPA  concerning  its 
financial  situation.  Based  on  this 
information.  EPA  has  agreed  to 
reconsider  the  RACT  rules  for  Riverside. 

On  November  6, 1991,  EPA  issued  a 
three-month  stay  pending 
reconsideration  of  the  applicable  FIP 
rules  for  Riverside  (and  one  other 
petitioner).  This  stay  was  published  mi 
Novanber  20. 1991  (56  FR  33712).  On 
June  23. 1992  (57  FR  27935).  EPA 
published  an  extension  of  the  stay,  but 
only  if  and  as  necessary  to  compile 
reconsideration  of  the  subject  rules 
(including  any  appropriate  regulatory 
action),  pursuant  to  ^A’s  authority  to 
revise  the  Federal  rules  in  CAA  sections 
110(c)  and  301(a),  42  USC  7410(c)  and 
7601(a). 

As  a  result  of  EPA’s  decision  to 
reconsider  the  Federal  rules  as 
applicable  to  Riverside.  EPA  has 
conducted  a  review  of  the  economic 
information  submitted  by  Riverside. 

This  proposed  rule  presents  the  results 
of  this  analysis  and  proposes 
rulemaking  accordingly. 

n.  Riverside’s  Operations 

Riverside’s  Kane  County  facility 
produces  thermoset  laminating  paper 
products.  These  products,  which 
include  kitchen  cabinets  and  laminated 
furniture,  are  produced  by  saturating 
materials  composed  mainly  of  cellulose 
fibers  with  a  resin  and  solvent  mixture 
in  a  dip  tank,  i.e.,  a  trough  filled  with 
resin.  Prior  to  1989,  Riverside  operated 
four  lines— one  compliant  solvent-based 
fabric  coating  line  and  three  solvent- 
based  polyester  lines.  These  lines 
emitted  (and  continue  to  emit)  VOCs. 
The  fabric  coating  line  is  not  a  part  of 
this  action. 

Since  the  purchase  of  Riverside  by  its 
current  owner  in  1986,  the  company  has 
investigated  VOC  compliance  options, 
including  reformulation  of 
noncompliant  coatings  and  the 
installation  of  pollution  control 
equipn^nt.  Riverside  contends  that 
none  of  the  options  investigated  was 
technically  feasible  or  economically 
reasonable. 

In  December  1988,  Riverside 
purchased  a  new  water-based  coating 
technology  to  reduce  plantwide 
emissions  while  increasing  production. 
This  process,  known  as  the  melamine 


resin  process,  is  utilized  on  one 
additional  line,  and  produces  no  VOC 
emissions.  The  u%  of  this  process, 
rather  than  the  solvent-based  process, 
reduced  plantwide  VOC  usage  levels 
from  477  tMis  in  1987  to  388  tons  in 
1989  even  while  production  increased.^ 

Documents  provided  by  Riverside 
indicate  that  the  market  for  polyester  or 
solvent-based  products  is  continuing  to 
decrease.  Consequently.  Riverside 
anticipates  that  it  will  phase  out  its 
solvent-based  lines  over  the  next  few 
years.  Due  to  this  decline  in  the  use  of 
these  processes,  plantwide  emissions 
should  continue  to  decrease. 

m.  RACT  Analysis 

In  EPA’s  June  29, 1990  rulemaking, 
EPA  reiterated  its  definition  of  RACT  as 
the  “lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  teclmology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility.” 
55  FR  26836.  citing  44  FR  53762 
(September  1979). 

In  the  June  29. 1990  rulemaking,  EPA 
also  addressed  a  comment  submitted  by 
Riverside  that  it  was  “xinfair  and 
unreasonable  to  require  a  small  business 
such  as  Riverside,  which  has  just  made 
a  substantial  investment  in  order  to 
reduce  its  rate  of  emissions,  to  place 
add-on  controls  on  production  lines 
which  may  be  shut  down  in  the  near 
future.”  55  FR  at  26843.  In  lespcmae  to 
Riverside’s  crnninent,  EPA  stated  its 
concern  about  the  economic  impacts 
that  the  FIP’s  regulatory  requirements 
could  have  in  particular  instances.  In 
order  to  evaluate  such  individual  cases, 
however,  EPA  noted  that  it  needed 
sufiicient  data  cm  each  business  sedung 
relief  based  cm  unreasonable  econcmiic 
impacts.  EPA  furthM  noted  that 
Riverside  had  not  provided  such 
infoarmatiem,  but  could  in  the  future  in ' 
connecrticHi  with  a  site  specific  SIP 
revision.  55  FR  26844. 

As  a  result,  in  addition  to  the 
informatiem  provided  in  its  August  20, 
1991,  petitiem  for  reconsideratiem,  the 
documentation  which  Riverside  has 
submitted  to  EPA  concerning  its 
financial  situation  includes  the 
following: 

1.  A  March  27, 1991,  table  which 
contains  Riverside’s  annual  sales  figures 
for  the  years  1987  through  1990.  This 
table  is  an  attachment  to  an  April  8, 


Riverside  has  r^piresenfed  that  H  has  made  a 
significant  capital  axpesKliture  to  puichase  and 
install  its  melamin*  line;  and  that  it  baa  completely 
committed  its  assets  as  collateral  idc  the  meiaixuBS 
process.  In  addition.  Riverside’s  president  has 
committed  his  personal'assais  to  the  bank  as  a 
personal  guarantee. 
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1991,  letter  from  Riverside’s  counsel  to 
EPA. 

2.  A  July  15, 1991,  letter  from 
Riverside’s  counsel  to  EPA,  and 
enclosures  to  this  letter  titled 
“Technical  Justification  for  Phased- 
RACT  for  Riverside  Laboratories,  Inc.’’ 
and  exhibit  B  to  this  Technical 
Justification,  which  is  an  “Annual 
Statistical  Report  for  Calendar  1990’’  by 
the  Laminating  Materials  Association, 
Inc. 

3.  A  September  11, 1991,  letter  fiom 
Riverside’s  counsel  to  EPA,  and 
Attachment  C  to  this  letter  titled 
“Riverside  Laboratories,  Inc.  Pounds/ 
Batch  and  VOC  Content  of  Coatings.’’ 

4.  An  October  1, 1991,  letter  from 
Riverside’s  counsel  to  EPA,  and  an 
attached  July  12, 1990,  table  titled 
“Riverside  Laboratories  Compliance 
Plan  (Polyester  Production).’’ 

5.  A  Feoruary  5, 1992,  letter  from  K. 

J.  Guillette,  President  of  Riverside,  to 
Louise  Gross,  Ofiice  of  Regional 
Counsel,  EPA,  Region  5. 

EPA  has  reviewed  these  documents, 
copies  of  which  are  available  in  the 
docket.  EPA’s  analysis  is  presented  in  a 
February  18, 1992,  memorandum  fix)m 
Tom  Walton  of  EPA’s  Cost  and 
Eebhomic  Impact  Section  to  Steve 
Rosenthal  of  EPA’s  Region  5  Air  and 
Radiation  Division  (a  copy  of  which  is 
also  available  in  the  docket). 

According  to  these  documents,  for 
Riverside  to  control  its  three  polyester 
lines,  an  annualized  control  cost  would 
be  incurred  of  at  least  $283,000  per  year. 
In  addition,  based  upon  the  polyester 
and  melamine  sales  figures  for  1987-90, 
Riverside  would  have  had  to  increase  its 
polyester  prices  significantly  to  offset 
this  annualized  control  cost.  The 
declining  market  in  polyester  sales  and 
the  elasticity  of  that  market,  however, 
would  imp^e  Riverside’s  ability  to 
raise  its  prices  by  the  full  per  unit  cost 
of  control  without  reducing  its  sales.  In 
addition,  the  information  provided  by 
Riverside  supports  its  assertion  that  it 
has  limited,  if  any,  ability  to  obtain 
capital  through  conventional  means  in 
order  to  finance  additional  pollution 
control  equipment. 

After  review  of  the  above  information, 
EPA  has  preliminarily  determined  that 
Riverside  has  demonstrated  that  the 
current  FIP  RACT  limits  are  not 
economically  feasible  for  its  Kane 
County  facility  at  this  time. 
Consequently,  EPA  is  today  proposing 
site-specific  RACT  limitations  for  the 
three  Polyester  lines.  Lines  C,  D,  and  E 
as  follows.  First,  Lines  C,  D  and  E,  shall 
comply  with  a  VCXD  emission  limitation 
of  2.9  pounds  per  gallon  (Ibs./gal.)  no 
later  than  December  31, 1996.  Prior  to 
December  31, 1996,  Lines  C,  D  and  E 


shall  comply  with  an  emission 
limitation  of  3.5  lbs./gal.,  with  the 
following  exception:  the  VOC  content  of 
some  specified  solutions  on  Line  E  may 
exceed  the  3.5  lbs./gal.  limitation  so 
long  as  these  coatings  do  not  exceed  the 
1990  maximum  emission  levels 
provided  in  the  rule.  Finally,  the  rule 
establishes  annual  limits  or  “caps”  on 
polyester  production.  Riverside’s  July 
15, 1991,  letter  documents  that  the 
company  will  be  able  to  achieve  a  VOC 
RACT  level  of  2.9  lbs./gal.,  at  least  in 
part  due  to  the  decline  in  the  polyester 
market,  by  December  31, 1996. 

IV.  Summary  and  Conclusions 

Through  this  proposed  rule,  EPA  is 
proposing  revised  ^CT  limitations  for 
Riverside’s  Kane  County  facility.  Under 
this  proposal.  Lines  C,  D  and  E  will  be 
required  to  comply  with  a  VOC  liipit  of 
2.9  ibs./gal.  no  later  than  December  31, 
1996.  Prior  to  that  time,  interim 
emission  limits  are  established  for  both 
VOC  emissions  and  polyester 
production. 

Public  comment  is  solicited  on  this 
proposal  for  Riverside’s  facility.  Public 
comments  received  by  the  date  shown 
above  will  be  considered  in  the 
development  of  EPA’s  final  rule.  Any 
hearing,  if  requested,  will  be  strictly 
limited  to  the  subject  of  this  proposal, 
the  scope  of  which  is  discussed  in  the 
proposal. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
'  final  rule  on  small  entities.  5  U.S.C^603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  This  action  involves 
only  one  source.  Riverside  Laboratories, 
Inc.  Therefore,  EPA  certifies  that  this 
RACT  promulgation  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  Executive  Order  12291,  today’s 
action  is  not  “Major.”  It  has  been 
submitted  to  tbe  OMce  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

'  Environmental  protection.  Air 
Pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 


Dated:  December  8, 1993. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  part  52, 
chapter  I,  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PAFtT  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.741  is  amended  by 
adding  new  paragraph  (e)(10)  to  read  as 
follows: 

§  52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will  Counties. 

«  *  *  *  * 

(e)  *  *  *  (10)  Until  December  31, 

1996,  the  control  and  recordkeeping 
requirements  in  this  paragraph  apply  to 
the  three  solvent-based  polyester  paper 
coating  lines  (Lines  C,  D  and  E)  at 
Riverside  Laboratories’  Kane  County, 
Illinois  facility,  instead  of  the  control 
requirements  in  paragraphs  (e)(1)  and 
(e)(2),  of  this  section  and  the 
recordkeeping  requirements  in 
paragraph  (e)(6)  of  this  section. 
Compliance  with  this  paragraph  must  be 
demonstrated  through  the  applicable 
coating  analysis  test  methods  and 
procediues  specified  in  paragraph 
(a)(4)(i)  of  this  section.  The 
requirements  in  paragraphs  (e)(1),  (e)(2) 
and  (e)(6)  of  this  section  apply  to 
Riverside  on  and  after  December  31, 
1996. 

(i)  After  (4  months  from  publication  of 
the  final  rule),  no  coatings  shall  at  any 
time  be  applied  on  Lines  C,  D  or  E 
which  exceed  3.5  pounds  (lbs.)  volatile 
organic  material  (VOM)  per  gallon  of 
coating  (minus  water  and  any 

.-compounds  which  are  specifically 
exempted  from  the  definition  of  VOM), 
except  as  provided  in  paragraph 
(e)(10)(ii)  of  this  section. 

(ii)  After  (4  months  from  publication 
of  the  final  rule),  the  following 
specifically  identified  coatings  may 
exceed  3.5  lbs.  VOM  per  gallon  of 
coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
only  if  they  are  applied  on  Line  E  and 
they  do  not  exce^  the  limits  indicated 
below  (minus  water  and  any 
compounds  which  are  specifically 
exempted  fit)m  the  definition  of  VOM): 


EXP-5027  ....  4.34  lbs./gallon. 
PD.  75  CLR  ...  4.19  lbs./gallon. 
PD  75  BRN  ..  4.18  lb8./gallon. 
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SQZ-54 . 

3.88  lbs./gallon. 

SPX-34GL  ... 

3.51  lbs./galIon. 

(iii)  Riverside’s  polyester  production 
from  Lines  C,  D,  and  E  may  not  exceed 
the  following  levels;  35  million  square 
feet  per  year  during  and  after  1992, 29 
million  square  feet  per  year  during  and 
after  1994,  and  25  millicKi  square  mt 
during  1996.  Compliance  with  this 
requirement  shall  he  determined  by 
adding  the  polyester  production  from 
any  12  ccmsecutive  months  during  and 
after  the  years  indicated,  through  1996. 
That  is,  the  polyester  production  for  any 
12  consecutive  months  starting  with 
January  1992  cannot  exceed  35  million 
square  feet;  the  polyester  production 
from  any  12  consecutive  months  starting 
with  January  1994  cannot  exceed  29 
million  square  feet;  and  the  polyester 
production  for  the  twelve  months  from 
January  through  December  1996  cannot 
exceed  25  million  square  feet. 

(iv)  By  (4  months  from  publicatimi  of 
the  final  rule).  Riverside  shall  certify  to 
the  Administrator  that  its  p>olyester 
coating  operations  will  be  in 
compliance  with  paragraphs  (ejfiojfi), 
(e)(10)(ii).  and  (e)(10)(iii)  of  this  section. 
Such  certification  shall  include  the 
following: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
coatii^  lines  C,  D  and  E. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  ap^ied  on  each  coating  line. 

(vj  The  Administrator  must  be 
notified  at  least  10  days  prior  to  the  use 
of  any  polyester  coating  not  previously 
identified  pursuant  to  paragraph 
(eJ(lOKiv)  of  this  section.  This 
notification  must  include  the 
information  sjiecified  in  paragraphs 
(e)(10Miv)(A)  and  (Bj(10)(iv)(B)  of  this  , 
section. 

(vi)  On  and  after  (4  months  from 
publication  of  the  final  rule).  Riverside 
shall  collect  and  record  all  of  the 
following  infcHTnation  each  day  for  each 
coating  and  maintain  the  information  at 
the  facility  for  a  period  of  3  years: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  frcnn  the  definition  of  VOM) 
as  ^plied  each  day. 

(C)  Any  record  snowing  a  VOM 
content  in  excess  of  the  emission  limits 
in  paragraph  (e)(10}(i]  or  (e}(10)(ii)  of 
this  section  s^ll  be  reported  by  sending 
a  copy  of  such  record  to  the 
Administrator  within  30  days  following 
its  collection. 


(vii)  Starting  with  the  first  full  month 
after  (4  months  from  publication  of  the 
final  rule).  Riverside  shall  collect  and 
record  the  figures  on  polyester 
production  (in  square  feet),  for  each 
month  and  maintain  the  information  at 
the  facility  for  a  period  of  at  least  3 
years. 

***** 

(FR  Doc.  93-30572  Filed  12-15-93;  9:45  am) 
BILLING  CODE  65«0-a0-P 


40CFRPart52 
PL  51-1-6548;  FRL-4814-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
disapprove  a  May  26, 1992,  request  by 
AGI,  Incorporated  (AGI),  to  incorporate 
certain  operating  restrictions  for  its 
Melrose  Park,  Illinois,  facility  into  the 
Chicago  Federal  Implementaticm  Plan 
for  ozone  (Chicago  FIP).  If  approved  by 
USEPA,  these  restrictions  (which 
attempt  to  limit  emissions  of  volatile 
organic  compounds  (VCX])  to  less  than 
100  tons  per  year)  would  exempt  AGI 
from  the  otherwise  applicable  emission 
limits  in  the  Chicago  FIP,  as 
promulgated  by  USEPA  on  June  29, 

1990  (55  FR  26814). 

DATES:  Comments  on  this  requested 
revision  to  the  Chicago  FIP  and  on 
USEPA ’s  proposed  rulemaking  action 
must  be  received  by  January  18, 1994. 

A  public  hearing,  if  requested,  will  be 
held  in  Chicago,  Illinois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  January  18, 1994. 

ADDRESSES;  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (5AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

DOCKET:  Pursuant  to  section  307(dJ(lJ  of 
the  Clean  Air  Act  (CAAJ,  42  U.S.C 
7607(d)(1),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-83-19,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m..  MoncUy  through 
Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Randolph 
O.  Cano  at  (312)  886-6036  before 
visiting  the  Chicago  locatitm  and 
Jacqueline  Brown  at  (202)  245-3639 
before  visiting  the  Washingtcm,  DC 


location.  A  reasonable  fee  may  be 
charged  for  copying. 

U.S.  Environmental  Protection 
Agency,  Region  5,  Regulation 
Development  Branch,  18lh  Floor 
Southwest,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

U.S.  Environmental  Protection 
Agency,  Docket  No.  A-93-19,  Air 
Docket  (LE-131)  room  M1500. 

Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson,  Chicago, 
Illinois,  60604,  (312)  886-6052. 

Interested  persons  may  call  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
locaticm  of  any  hearing. 

SUPPLEMENTARY  INFORMATION;  Under  40 
CFR  52.741 (x)  in  the  Chicago  FIP, 
sources  located  in  Cook,  Du  Page,  Kane, 
Lake,  McHenry  and  Will  Counties  «sitb 
total  Maximum  Theoretical  Emissions  i 
of  100  tons  or  m<Mn  per  calendar  year  of 
VOC  2  and  which  are  not  covered  by  a 
Control  Techniques  Guideline 
document,  must  comply  with  certain 
requiremmits.  The  rule  provides  an 
exemption,  however,  for  sources  which 
are  limited  to  less  than  100  tons  ofWOC 
emissions  per  calendar  year,  before  the 
application  of  capture  systems  and 
control  devices,  through  production  or 
capacity  limitations  contained  in  a 
federally  enforceable  construction 
permit  or  a  State  Implementaticm  Plan 
(SIP)  or  FIP  revision. 

On  May  26, 1992,  AGI  requested  a  FIP 
revision  that  would  impose  the  same 
limitations  on  certain  of  its  operations 
as  those  specified  in  a  draft  May  7, 

1992,  Illinois  Environmental  Protection 
Agency  (lEPA)  operating  permit.  If 
granted,  this  I^  revision  would  restrict 
its  use  of  alcohol,  alcohol  substitutes, 
fountain  additives,  and  other  VOC- 
containing  materials  with  the  intent  of 
keeping  its  non-papercoating  VOC 
emissions  below  100  tons  per  year. 
lEPA’s  draft  operating  permit  contains 
the  following  non-papercoating 
limitations  on  the  VOC  cwitent  and  the 


1  Maximum  theoretical  emissions  (MTE)  is 
deGned  in  40  CFR  52.74  l(aX  3)  as  the  quantit]i  of 
volatile  organic  material  amissions  that 
theoretically  could  be  emitted  by  a  stationery 
source  before  add-on  controls  based  on  the  design 
capacity  or  maximum  prodocthm  capacity  of  the 
source  and  8760  hours  per  year.  The  design 
capacity  or  maximum  production  capacity  includes 
use  of  coatingis]  os  inkts)  with  the  highest  volatile 
organic  material  content  actually  used  in  practice 
by  the  source. 

2  The  term  "volatile  organic  materiaf*  (VCAf)  is 
used  in  the  Chicago  FIP,  in  which  it  has  the 
identical  definitioo  as  VOC. 


65692  Federal  Register  /  Vol.  58,  No.  240  /  Thursday.  December  16.  1993  /  Proposed  Rules 


amount  of  VOC  containing  materials 
that  can  be  used  at  its  Melrose  Park 
facility: 


Material 

Usage 

VOC 

content 

%by 

wt 

VOC 

emis¬ 

sions 

tons/yr 

Ib/rtx) 

tVyr 

6,500 

78,000 

99.0 

38.6 

AlmhnI  . , . 

3,000 

36,000 

10.2 

1.8 

Pmintain  oHrfitiwe  . 

1,834 

22,000 

59.5 

6.6 

Other*  . . 

8,334 

100,000 

100.0 

50.0 

97.0 

‘Includes  plate  cleaners  and  press  wash 


This  permit  is  issued  based  on 
negligible  emissions  of  volatile  organic 
material  bom  the  recovery  still.  For  this 
purpose,  emissions  shall  not  exceed 
nominal  emission  rates  of  0.1  Ib/hour 
and  0.44  ton/vear. 

lEPA’s  draft  operating  permit  requires 
that  the  following  records  be  kept: 

•  Usage  of  materials  (Ib/month.  Ib/year) 

•  VOC  content  (%  by  weight) 

•  VOC  emissions  (tons/yrj 

AGI’s  requested  FIP  revision  is  not 
approvable  for  the  followine  reasons: 

1.  It  has  not  adequately  identified  the 
materials  which  are  the  subject  of 
operation/production  restrictions.  In 
order  for  these  restrictions  to  be 
enforceable,  the  specific  alcohol 
substitutes  and  fountain  additives  must 
be  identified.  Without  being  specifically 
identified,  it  could  be  difficult  to 
determine  whether  a  material  is  an 
alcohol  substitute,  fountain  additive,  or 
“other”  VOC-containing  material,  all  of 
which  have  different  V^  content 
limits. 

Both  the  Chicago  FIP  and  current 
USEPA  guidance  on  recordkeeping 
require  that  VOC-containing  materials 
be  specifically  identified.  An  exception 
may  be  made  where  it  can  be 
documented  that  operating  and 
production  parameters  are  not  readily 
limited  due  to  the  wide  variety  of  such 
VOC  containing  materials  and  products 
and  due  to  the  unpredictable  nature  of 
the  operation.  See  USEPA’s  June  13. 
1989.  memorandum  titled  “Guidance  on 
Limiting  Potential  to  Emit  in  New 
Source  Permitting.”  AGI  has  not  done 
this. 

2.  The  ink  used  in  AGI’s  offset 
printing  is  incorrectly  included  as  paper 
coating.  Offset  printing  ink  emissions 
are  regulated  by  paragraph  52.741(x) 
(“other  emission  sources”),  not 
52.741(e).  The  ink  emissions  should 
therefore  be  counted  toward  the  100 
tons  maximum  theoretical  emissions 
applicability  cutoff. 

Because  of  these  deficiencies,  AGI’s 
request  is  not  enforceable  under  section 


110(a)(2)  of  the  CAA.  In  addition,  the 
proposal  does  not  constitute  reasonably 
available  control  technology,  as  required 
by  part  D  of  the  CAA. 

Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

For  the  reasons  stated  above,  USEPA 
is  proposing  to  disapprove  AGI’s  request 
for  a  FIP  revision  in  die  form  of 
operating  restrictions  on  the  amount  of 
alcohol,  alcohol  substitutes,  fountain 
additives,  and  other  VOC-containing 
materials  used.  Public  comment  is 
solicited  on  AGI’s  requested  revision 
and  on  USEPA’s  proposed  rulemaking 
action.  Additionally,  if  requested, 

USEPA  will  provide  a  public  hearing  on 
this  proposal.  Any  hearing  will  be 
strictly  limited  to  the  subject  matter  of 
this  proposal,  the  scope  of  which  is 
discussed  in  this  proposal.  All 
comments  received  by  the  close  of  the 
public  comment  period  will  be 
considered  in  the  development  of 
USEPA’s  final  rule. 

Under  the  Regulatory  Flexibility  Aj:t, 

5  U.S.C.  600  et  saq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government  - 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  This 
action  involves  only  one  source,  AGI, 
Inc.  Therefore,  USEPA  certifies  that  this 
proposed  disapproval  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
as  explained  in  this  notice,  the  request 
does  not  meet  the  requirements  of  the 
CAA  and  USEPA  cannot  approve  the 
request. 

Under  Executive  Order  12291,  today’s 
action  is  not  “Major.”  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  ‘ 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  Ozone. 
Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  8, 1993. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  93-30574  Filed  12-15-93;  8:45  am) 
BILUNQ  CODE  6S60-S0-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
43  CFR  Part  230 
RIN  1006-AA26 

Rules  and  Regulations  for  Reclamation 
of  Arid  Lands  by  the  United  States 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rescission  of  43  CFR 
part  230. 

SUMMARY:  The  current  43  CFR  part  230 
relates  to  the  management  of  water 
rights  for  individuals  receiving  benefits 
from  Reclamation  irrigation  projects. 
This  regulation  is  outdated  because 
current  procedures  for  managing  water 
rights  conform  to  State  requirements 
rather  than  procedures  stated  in  this 
CFR  part. 

The  Bureau  of  Reclamation’s 
(Reclamation)  relationships  are  with 
organizations  rather  than  individuals, 
and  homesteading  is  no  longer  a 
primary  consideration  for  Reclamation 
projects  (section  702,  Pub.  L.  94-579, 
Federal  Land  Policy  and  Management 
Act  of  1976). 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  PO  Box 
25007,  Denver,  Colorado  80225-0007. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  PO  Box 
25007,  Building  67,  Denver  Federal 
Center,  Denver,  Colorado  80225-0007, 
Tel;  303-236-7183. 

SUPPLEMENTARY  INFORMATION:  This 
document  has  been  reviewed  xmder 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  efiect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.]. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
Reclamation  certifies  that  this  rule  will 
not  have  a  significant  economic  efiect 
on  a  substantial  number  of  small 
entities.  _ 

The  proposed  rule  to  rescind  43  CFR 
part  230  is  determined  not  to  have 
federalism  effects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Ofiice  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969. 

The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afiord  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accx)rdingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 
Comments  must  be  received  no  later 
than  February  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standees  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  in  43  CFR  Part  230 

Administrative  practice  and 
procedure.  Irrigation,  Reclamation, 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  section  702, 
Public  Law  94-579,  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
and  for  the  reasons  stated  in  the 
Preamble,  part  230  of  the  Code  of 
Federal  Regulations  is  proposed  to  he 
removed. 


Dated:  November  4, 1993. 

Ddbra  S.  Knopman, 

Acting  Assistant  Secretary — Water  and 
Science. 

(FR  Doc.  93-30656  Filed  12-15-93;  8:45  am) 
BIUJNQ  COOf  4310-e4-P 


43  CFR  Part  406 
RIN100e-AA27 

Rules  and  Regulations  for  the 
Exchange  or  Amendment  of  Farm 
Units  on  Federal  Reclamation  Projects 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rescission  of  43  CFR 
part  406. 

summary:  The  current  43  CFR  part  406 
was  written  in  the  1950’s  to  help  carry 
out  the  Farm  Unit  Exchange  Act  (Act  of 
August  13, 1953, 67  Stat.  556)  that 
provides  for  the  exchange  of  certain 
unpatented  farm  units  or  private  land 
on  a  Federal  irrigation  project,  for 
certain  classes  of  qualified  applicants 
whose  lands  have  been  determined, 
pursuant  to  a  land  classification,  to  he 
insufficient  to  support  a  family,  and  the 
amendment  of  farm  units  by  the 
addition  of  contiguous  or 
noncontiguous  land  on  the  same  project. 
All  farm  units  that  were  eligible  for 
exchange  have  been  exchanged,  and 
since  the  program  is  no  longer  active, 
this  part  is  proposed  for  rescission. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  P.O. 

Box  25007,  Denver,  Colorado  80225- 
0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  P.O. 

Box  25007,  Building  67,  Denver  Federal 
Center,  Denver,  Colorado  80225-0007, 
Tel:  303-236-7183. 

SUPPLEMENTARY  INFORMATION:  This 
document  has  been  reviewed  under 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  efiect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.). 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.),  the 
Bureau  of  Reclamation  certifies  that  this 
rule  will  not  have.a  significant 
economic  efiect  on  a  substantial  number 
of  small  entities.  _ 

The  proposed  rule  to  rescind  43  CFR 
part  406  is  determined  not  to  have 


Federalism  efiects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
efiect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  this  dociunent  does  not 
constitute  a  major  federal  action 
significantly  afiecting  the  quality  of  the 
hiunan  environment  under  the  National 
Environmental  Policy  Act  of  1969. 

The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afiord  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  proposed 
.  rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 
Comments  must  be  receiv^  no  later 
than  February  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  in  43  CFR  Part  406 

Administrative  practice  and 
procedure.  Irrigation,  Reclamation, 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the 
Reclamation  Act  of  ]vme  17, 1902,  sec. 
10,  43,  U.S.C.  373  (1976)  and  the  Farm 
Unit  Exchange  Act  (Act  of  August  13, 
1953, 67  Stat.  556)  and  for  reasons 
stated  in  the  preamble,  part  406  of  the 
Code  of  Fedeal  Regulations,  is  proposed 
to  be  removed. 

Dated:  November  4, 1993. 

Debra  S.  Knopman, 

Acting  Assistant  Secretary — Water  and 
Science. 

(FR  Doc  93-30655  Filed  12-15-93;  8:45  am) 
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43  CFR  Part  419 

R1N1006-AA28 

Rules  and  Regulations  for 
Administrative  Claims  Under  Public 
Works  Appropriation  Act  for  Teton 
Dam 

AGENCY:  Bure*au  of  Reclamation, 
Interior. 

ACTION:  Proposed  rescission  of  43  CFR 
part  419. 
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summary:  The  current  43  CFR  part  419 
provides  for  the  peymmt  of  claims  for 
actual  damages  to  or  loss  of  property, 
income,  personal  injury,  or  for  deaft 
directly  resulting  the  failure  on 
June  5, 1976,  of  &e  Teton  Dam  of  the 
Lower  Teton  Divisitm  of  the  Teton  Basin 
Federal  Reclamation  Project  which  was 
authorised  by  the  Act  of  September  7, 
1964  (78  Stat.  925).  There  is  no  need  for 
continuation  of  this  rule  because  all 
claims  against  the  United  States 
resulting  from  the  failure  of  Teton  Dam 
have  been  settled. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby.  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  PO  Box 
25007,  Denver.  Colorado  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  PO  Box 
25007,  Building  67,  Denver  Federal 
Center,  Denver,  Colorado  80225-0007, 
Tel:  303-236-7183. 

SUPPLEMENTARY  INFORMATION:  This 
document  has  been  reviewed  under 
Executive  Order  12866.  It  will  not  have 
a  signiRcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.),  the 
Bureau  of  Reclamation  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

The  proposed  rule  to  rescind  43  CFR 
part  419  is  determined  not  to  have 
Federalism  effects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969. 

The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 


Comments  must  be  received  no  later 
than  February  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  in  43  CFR  Part  419 

Administrative  practice  and 
procedure,  IrrigatioD,  Reclanration, 
Reporting  and  recordkeeping 
requiremoits. 

Under  the  authority  of  the  Annual 
Public  Works  Appropriation  Act  of 
1976.  Pub.  L.  94-180,  89  Stat.  1035,  the 
Act  of  July  12, 1976, 90  Stat.  889,  and 
the  Teton  Dam  Disaster  Assistance  Act 
of  1976,  Pub.  L.  94-400, 90  Stat.  1211, 
and  for  reasons  stated  in  the  preamble, 
part  419  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  removed. 

Dated:  November  4, 1993. 

Debra  S.  Knopman, 

Acting  Assistant  Secretary— Water  and 
Science. 

IFR  Doc,  93-30654  Filed  12-15-93;  8:45  ami 
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43  CFR  Part  423 
RIN1006-AA29 

Rules  and  Regulations  for  Emergency 
Drought  Act  Policies,  Procedures,  and 
Authorizations 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Proposed  rescission  of  43  CFR 
part  423. 

SUMMARY:  This  rule  prescribes  the 
policies,  procedures,  and  authmity  of  . 
the  Bureau  of  Reclamation 
(Reclamation)  to  mitigate  losses  and 
damages  resulting  from  the  drought 
conditions  in  17  Western  States  during 
1987, 1988,  and  1989.  This  regulation 
was  implemented  upon  passage  of  the 
Disaster  Assistance  Act  of  1988,  Public 
Law  100-387, 102  Stat.  924,  August  41, 
1988.  There  is  no  need  for  ccmtinuation 
of  this  regulation  because  the 
authorizing  legislation  expired  on 
December  31, 1989. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Conunents  should  be  sent 
to:  Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  PO  ^x 
25007,  Denver,  Colora^  80225^007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Ser^ces  Division  (D-7924),  PO  Box 


25007,  Building  67,  Denver  Federal 
Center,  Denver,  Colorado  80225-0007, 
Tel:  303-236-7183. 

SUPPLEMENTARY  INFORMATION:  This 
document  has  been  reviewed  imder 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  R^ulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Reclamation  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

The  proposed  rule  to  rescind  43  CFR 
part  423  is  determined  not  to  have 
Federalism  effects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  contains  collections  of 
information  as  defined  in  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  requirement  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  The  OMB  approval  nmnber  is 
1006-0010;  OMB  expiration  date 
December  31, 1989. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunent  und^*  the  National 
Environmental  Policy  Act  of  1969. 

The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objecticHis  regarding  the  proposed 
rule  to  the  location  Identified  in  the 
ADDRESSES  section  of  this  preamble. 
Comments  must  be  receiv^  no  later 
than  Frfnxiary  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standa^s  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  ia  43  Part  423 

Administrative  practice  and 
procedure.  Irrigation,  Reclamaticm, 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the  Disaster 
Assistance  Act  of  1988,  Pub.  L.  100-387, 
102  Stat.  924,  August  11. 1988,  and  for 
reasons  stated  in  the  preamble,  part  423 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 
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Dated:  November  4. 1993. 

Debra  S.  Knopman 

Acting  Assistant  Secretary— Water  and 
Science 

[FR  Doc.  93-30653  Filed  12-15-93;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1181, 1182, 1186,  and 
1188 

[Ex  Parte  No.  MC-2161 

Jurisdiction  Over  Motor  Finance 
Transactions 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  revise  its  regulations  pertaining  to 
motor  finance  transactions  subject  to  49 
U.S.C.  10926  and  11343.  The  proposed 
modifications  are  necessary  to  conform 
Commission  regulations  to  the  statutory 
language  and  to  eliminate  existing 
inconsistencies  in  the  filing  rules. 

DATES:  Comments  are  due  on  January 
18, 1993. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  Ex  Parte  No. 
MC-216,  to:  Office  of  the  Secretary. 

Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 

DC  20423.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The 
proposal  would  clarify  and  redefine  the 
term  “aggregate  gross  operating 
revenues”  in  49  U.S.C  11343(d)(1)  to 
mean:  Revenues  of  all  motor  carrier 
parties  and  all  of  their  motor  carrier 
affiliates  from  all  transportation  sources, 
regardless  of  whether  such  revenues  are 
from  interstate,  intrastate,  regulated,  or 
unre^lated  operations. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  927-7428. 

(Assistance  for  the  hearing  impaired  is 
available  through  TDD  Service  (202) 
927-5721) 

Environmental  and  Energy 
Considerations 

This  rulemaking  does  not  require 
environmental  review  because  it  does 
not  have  the  potential  for  significant 


environmental  impacts.  49  CFR 
1105.6(c)(7). 

Initial  Regulatory  Flexibility  Analysis 

Under  5  U.S.C  605(b).  we 
preliminarily  conclude  that  qur 
proposed  action  in  this  proceeding  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Our  proposed  action  will  not 
impose  any  additional  reporting, 
recordkeeping,  or  compliance 
requirements  upon  any  entities;  nor  will 
there  be  any  change  in  the  current  filing 
requirements  governing  transactions 
subject  to  either  49  U.S.C  10926  or 
11343.  The  only  change  that  may  result 
from  our  proposed  action  is  that  some 
transactions  that  formerly  would  have 
qualified  for  treatment  as  small  carrier 
transfers  under  section  10926  will  be 
processed  under  section  11343. 

Prior  approval  under  these  sections  is 
required  only  when  carriers  are 
involved  in  transactions  to  buy  or  sell, 
merge,  or  change  the  control  of 
interstate  operating  rights.  We  cannot, 
however,  accurately  project  any 
foreseeable  economic  impact  on  small 
entities  because  jvurisdiction  over  a 
transaction  is  determined  by  the 
combined  revenues  of  the  parties. 
Therefore,  under  our  current  rules, 
small  carriers  involved  in  transactions 
with  large  carriers  are  already  subject  to 
section  11343. 

Small  entities  afiected  by  the  change 
in  policy  would  not  be  subjected  to  any 
additional  recordkeeping  requirements 
because  filing  status  is  determined 
based  on  the  financial  records  which 
must  be  kept  by  all  carriers.  Nor  would 
there  be  any  increase  in  filing  fees 
because  the  fees  for  both  types  of 
transactions  are  identical.  Moreover, 
burdensome  filing  requirements  over 
time  have  been  substantially  reduced  to 
facilitate  handling  of  transactions  imder 
both  sections  10926  and  11343.  As  a 
result,  virtually  all  section  11343 
transactions  are  currently  handled  as 
petitions  for  exemption,  using  expedited 
procedures  not  imlike  those  currently 
available  for  small  carrier  transfers 
under  section  10926.  Conversely, 
elimination  of  the  current  confusing  and 
contradictory  rules  will  benefit  those 
small  entities  wishing  to  prepare  and 
process  their  own  pleadings.  These  rule 
simplifications  will  al^  r^uce  the 
need  for  revision  by  Commission  staff  or 
delays  caused  when  additional 
information  is  required.  Therefore,  we 
foresee  no  appreciable  additional 
burden  on  any  small  entity  that  might 
be  affected  by  oiur  propos^  changes. 


List  of  Subjects 
49  CFR  Part  lim 

Administrative  practice  and 
procedure.  Brokers.  Motor  carriers. 
Moving  of  household  goods. 

49  CFR  Part  1182 

Administrative  practice  and 
procedure.  Motor  carriers. 

49  CFR  Part  1186 
Administrative  practice  and 
procedure.  Freight  forwarders.  Motor 
carriers. 

49  CFR  Part  1188 

Administrative  practice  and 
procediue.  Motor  carriers. 

Decided:  December  2, 1993. 

By  the  Commission  Chairman  McDonald, 
Vice  Chairman  Simmions,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  parts  1181, 
1182, 1186,  and  1188  are  proposed  to  be 
amended  as  follows: 

PART  1181— TRANSFERS  OF 
OPERATING  RIGHTS  UNDER  49  U.S.C. 
10926 

1.  The  authority  citation  for  part  1181 
continues  to  read  as  follows: 

Authorit]r:  5  U.S.C  553,  and  49  U.S.C 
10321  and  10926. 

2.  Section  1181.2(b)(2)(ii)  is  revised  to 
read  as  follows: 

f  1181.2  Applications. 
***** 

(b)*  *  * 

(2).  *  * 

(ii)  A  jurisdictional  statement  stating 
why  the  transaction  is  not  subject  to  49 
U.S.C  11343.  If  two  or  more  motor 
carriers  are  applicants  or  affiliated  with 
applicants,  the  jurisdictional  statement 
must  affirmatively  state  that  the  $2 
million  threshold  at  49  U.S.C 
11343(d)(1)  is  not  exceeded.  The 
regulations  for  computing  gross 
operating  revenues  are  found  at  49  CFR 
part  1188. 

PART  1182— PURCHASE.  MERGER. 
AND  CONTROL  OF  MOTOR 
PASSENGER  CARRIERS  AND  WATER 
CARRIERS 

3.  The  authority  citation  for  part  1182 
continues  to  read  as  follows: 

Authority:  s'u.S.C  559, 49  U.S.C  10321, 
11321, 11341, 11343, 11344,  and  11345a;  21 
U.S.C  853a. 

4.  Section  1182.3(a)(5)  is  revised  to 
read  as  follows; 
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§1182.3  Content  of  appllcationa. 

(a)*  *  * 

(5)  A  jurisdictional  statement  stating 
why  the  transaction  is  subject  to  49 
U.S.C.  11343.  If  two  or  more  motor 
carriers  are  applicants  or  affiliated  with 
applicants,  the  jurisdictional  statement 
must  affirmatively  state  that  the  $2 
million  threshold  at  49  U.S.C. 

11343(d)(1)  is  exceeded.  The  regulations 
for  computing  gross  operating  revenues 
are  found  at  49  CFR  part  1188. 
***** 

PART  1186— EXEMPTION  OF  CERTAIN 
TRANSACTIONS  UNDER  49  U.S.C. 
11343 

5.  The  authority  citation  for  part  1186 
continues  to  read  as  follows: 

Authority:  49  U.S.C  11321, 11343(e),  5 
U.S.C  553;  and  21  U.S.C  853a. 

6.  Section  1186.2(d)  is  revised  to  read 
as  follows: 

§  1 186.2  Notice  of  exemption. 
***** 

(d)  A  jurisdictional  statement  stating 
why  the  transaction  is  subject  to  49 
U.S.C.  11343  and  may  be  exempted 
under  49  U.S.C.  11343(e).  The 
jurisdictional  statement  must 
affirmatively  state  that  the  $2  million 
threshold  at  49  U.S.C.  11343(d)(1)  is 
exceeded.  The  regulations  for 
computing  gross  operating  revenues  are 
found  at  49  CFR  part  1188. 
***** 

7.  Part  1188  is  revised  to  read  as 
follows: 

PART  1188-GROSS  OPERATING 
REVENUES  OF  CARRIERS  INVOLVED 
IN  MOTOR  FINANCE  PROCEEDINGS 

§  1 188.1  Definitions  and  guideiines. 

F(w  the  purpose  of  this  part,  the 
following  definitions  and  guidelines 

(a)  The  term  motor  comer  at  49  U.S.C. 
11343(d)(1)  means  a  motor  carrier 
providing  transportation  subject  to  the 
jurisdiction  of  the  Interstate  Commerce 
Commission. 

(b)  The  term  gross  operating  revenues 
at  49  U.S.C  11343(dKl)  means  revenues 
of  all  motor  carrier  parties  and  all  of 
their  motor  carrier  affiliates  from  all 
transpmtation  sources,  regardless  of 
whether  such  revenues  are  from 
interstate,  intrastate,  regulated,  or 
unregulated  operations. 

Authority:  5  U.S.C  559  and  49  U.S.C 
10321, 11341, 11343, 11344,  and  11345a. 


(c)  The  motor  carrier  parties  and  their 
motor  carrier  affiliates  may  select  a 
consecutive  12-month  period  ending  not 
more  than  6  months  before  the  date  of 
the  parties’  agreement  covering  the 
transaction.  They  must,  however,  select 
the  same  12-month  period. 

(d)  If  the  validity  of  the  jurisdictional 
statement  required  at  49  CFR 
1181.2(b)(2Mii).  1182.3(aK5),  or 
1186.2(d)  is  challenged,  applicants  must 
submit  financial  documentation 
substantiating  the  amounts  claimed. 

(FR  Doc.  93-30724  Filed  12-15-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WlldUfa  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  and  PubHc  Hearing  on 
Proposed  Endangered  Status  for 
Etowah  Darter  arKf  Proposed 
Threatened  Status  for  Cherokee  Darter 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  extmisimi  of 
comment  pwiod  and  notice  of  public 
hearing. 

OmUAWT;  The  Service  gives  notice  that 
the  comment  period  is  extended  on  the 
proposal  to  list  the  Etowah  darter  and 
Chookee  darter  as  endangered  and 
threatened,  respectively,  piusuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  A  public  hearing  will  allow 
all  interested  parties  to  orally  submit 
comments  on  this  proposal. 

DATES:  The  public  hearing  will  be  held 
from  7  p.m.  to  9:30  p.m.  on  January  12, 
1994.  The  C(Mnment  period  on  the 
proposal  is  extended  until  January  24, 
1994. 

ADOAESSES:  The  public  hearing  will  be 
held  in  Canton,  Georgia  at  the  Cherokee 
County  Administrative  Building,  third 
floor  courtroom,  located  at  130  East 
Main  Street.  Written  comments  and 
materials  ccmceming  the  proposal 
should  be  sent  to  the  U.S.  Fish  and 
Wildlife  Service,  6620  Southpoint  Drive 
South,  Suite  310,  Jacksonville,  Florida 
32216.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointmenL  during 
normal  business  hours  at  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Bentzien,  Assistant  Field 
Supervisor,  at  the  above  address 
(telephone:  904/232-2580,  fax  904/232- 
2404).  • 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  18, 1993,  the  Service 
published  a  proposal  (58  FR  53696)  to 
add  the  Etowah  darter  and  Cherokee 
darter  to  the  List  of  Endangered  and 
Threatened  Wildlife.  These  two  fishes 
are  endemic  to  the  Etowah  River  system 
in  north  Georgia.  Primary  threats  to 
these  fishes  are  habitat  degradation 
attributed  to  impoundments,  pour 
landuse  planning,  sedimentation,  and 
poor  water  quality. 

Section  4(b)(5)(E)  of  the  Act  requires 
that  a  public  hearing  be  Held  if  it  is 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  On 
December  1, 1993,  the  Service  received 
a  request  for  a  public  hearing  on  the 
proposal  to  list  these  two  fishes  from 
Mr.  John  N.  Brandenburg,  Chairman  of 
the  Cherokee  County  Bo^  of 
Commissioners.  Those  parties  wishing 
to  make  statements  for  the  record  are 
encouraged  to  bring  a  written  copy  of 
their  statements  to  present  to  the 
Service  at  the  start  of  the  hearing.  Oral 
statements  may  be  limited  in  length  if 
the  number  of  parties  present  at  ffie 
hearing  necessitates  such  a  limitation. 
There  are,  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Written  comments  should  be 
submitted  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Robert  S.  Butler,  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South, 
suite  310,  Jacksonville,  Florida  32216 
(telephone:  904/232-2580  or  fax  904/ 
232-2404). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C 
1531-1544). 

Dated:  Deconber  9, 1993. 

James  W.  Pulliam,  Jr., 

Regional  Director. 

IFR  Doc.  93-30720  Filed  12-15-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or  ' 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfx^,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  10, 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  &e  information 
collection;  (3)  Form  numberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  nvunber  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
perscm  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Foreign  Agricultural  Service 
Market  Promotion  Program  Interim 

Regulations 
On  Occasion,  annually 
State  or  local  govemmmits;  Business  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  m  organizaticms; 
1020  responses;  81,600  hours 
Sharon  Mt^lure  or  William  Westman 
(202)  720-5521. 

New  Collection 

•  Food  Safety  and  Inspec^tm  Service 


Ascorbic  Acid,  Erythorbic  Acid,  Citric 
Acid,  Sodium  Ascorbate,  and  Sodium 
Citrate  on  Fresh  Beef  and  Lamb  Cuts. 
On  occasion 

Business  or  other  for-profit;  Small 
businesses  or  organizations;  600 
responses;  1200  hours 
Victoria  Levine  (202)  720-7163. 

•  Forest  Service 
Understanding  People  &  Natural 

Resource  Relationships:  A  Study  of 
Attitude  and  Beliefs  Toward 
Ecosystem  Management 
On  occasion 

Individuals  or  households;  1000 
responses;  250  hours 
Dr.  Michael  Tarrant  (706)  542-4332. 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  1421.25— Market  Price 
Repayments 
CCC-599 
Annually 

Small  businesses  ot  organizations;  24 
responses;  6  hours 
Gene  Rosera  (202)  720-6734. 

•  Federal  Crop  Insurance  Corporation 
Nursery  Frost,  Freeze  and  Cold  Damage 

Exclusion  Option 
Fa-577 
On  occasion 

Individuab  or  households;  Farms;  50 
responses;  25  hours 
Bonnie  L.  Hart  (202)  254-8393. 

•  Federal  Crop  Insurance  Corporation 
Nursery  Provision  Plant  Inventory 

Summary 
FCI-546 
On  Occasion 

Individuals  or  households;  Farms;  50 
responses;  50  hours 
Bonnie  L.  Hart  (202)  254-8393. 

•  Food  and  Nutrition  Service 
National  School  Lunch  Program  School 

Drop-out  Study 
One  time  only 

Individuals  or  households;  Non-profit 
institutions;  2,160  responses;  819 
hours 

Ana  Maria  Mendez  (703)  305-2118. 
Donald  E.  Hulcher, 

Deputy  Department  Qearance  Officer. 

[FR  Doc.  93-30621  Filed  12-15-93;  8:45  am] 
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Forest  Service  . 

North  Yuba  Trail  ConstructlofL  Tahoe 
National  Forest,  Sierra  County,  CA 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  construction  of  a 
seven  and  one-half  mile  trail  from 
Rocky  Rest  Camping  Area  in  Indian 
Valley  along  the  south  side  of  the  North 
Yuba  River  to  a  trail  head  south  of  the 
Goodyears  Bar  community.  An 
encroachment  permit  will  be  needed 
horn  Sierra  County  to  allow  a  parking 
area  for  hikers  near  the  trail  head  south 
of  Goodyears  Bar  on  County  Road 
#  S300. 

The  proposed  action  has  been 
documented  as  a  need  in  both  the  North 
Yuba  Recreation  Management  Plan 
(April  1967)  and  the  Recreation  Master 
Plan  for  the  North  Yuba  River 
(December  1990).  The  proposed  action 
is  consistent  with  the  Tahoe  National 
Forest  Land  and  Resource  Management 
Plan. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the 
analysis  should  be  received  in  writing 
by  January  31, 1994. 

ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Jean  M.  Masqueiier,  District 
Ranger,  Downieville  Ranger  District, 
Norffi  Yuba  Ranger  Station,  15924  Hwy 
49,  Camptonville,  CA  95922. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fumey,  Dispersed  Recreation 
Assistant,  Efownieville  Ranger  District, 
North  Yuba  Ranger  Station, 
Camptonville,  CA  95922,  telephone  916 
28&-3231  or  916  476-6253. 
SUPPLEMENTARY  INFORMATION:  In 
preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
identify  and  analyze  a  range  of 
alternatives  for  trail  construction.  One 
of  the  alternatives  will  be  no 
construction.  Other  alternatives  will 
consider  various  travel  routes  and 
additional  trail  and  bridge  construction. 

Public  participation  will  be  important 
at  several  points  during  the  analysis, 
especially  the  review  of  the  Draft 
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Environmental  Impact  Statement.  The 
first  point  is  during  the  scoping  process. 
The  Forest  Service  will  be  seeing 
information,  comments,  and  assistance 
firom  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identimng  potential  issues. 

2.  Identif^ng  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4. ^ploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  lists  the  issues 
identified  through  initial  scoping:  (1) 
Effect  of  recreationists  using  the 
proposed  trail  on  private  property  and 
residei^  of  Goodyears  Bar;  (2)  Potential 
increased  risk  of  wildfire  on  the  south 
side  of  the  North  Yuba  River;  (3) 
Prevention  of  illegal  camping,  fires,  and 
occupancy,  and  enforcement  of  the 
motorized  vehicle  restriction;  (4) 
Potential  increase  of  traffic  through 
Goodyears  Bar;  (5)  Human  and  solid 
waste  disposal  at  trail  heads  and  along 
the  trail;  (6)  Conflicts  with  mining 
interests;  and  (7)  Goodyears  Bar 
domestic  drinking  water  quality 
de^dation. 

Organizations  and  individuals  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  solicited  to  identify 
other  significant  issues.  Public 
participation  has  been  previously 
solicited  through  mailing  letters  to 
private  land  owners,  politicians,  and 
county  supervisors  and  through  a 
previous  environmental  analysis  and 
decision  that  was  appealed.  Continued 
participation  will  be  emphasized 
through  public  meetings  and  mailings. 

The  draft  EIS  is  exp^ed  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  approximately  the 
beginning  of  Mai^.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Register. 

Ine  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 


reviewers  of  draft  environmental  impact 
statements  must  structiue  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (gth  Qr.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully  , 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  final  EIS  is  expected  to  be 
available  by  May,  1994.  The  responsible 
official,  who  is  die  Downieville  District 
Ranger,  Tahoe  National  Forest,  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 

Dated:  December  9, 1993. 

Jean  M.  Masquelier, 

District  Hanger. 

IFR  Doc  93-30715  Filed  12-15-93;  8:45  ami 
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Soil  Conservation  Service 

Taylor  Watershed,  Dunn  and  Stark 
Counties,  ND;  Finding  of  No 
Significant  Impact 

AGENCY;  Department  of  Agriculture.  Soil 
Conservation  Service. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40  ' 
CFR  part  1500);  and  the  Soil 


Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Taylor  Watershed,  Dunn  and 
Stark  Counties,  North  Dakota. 

DATES:  Comment  Deadline — ^Janaury  14, 
1994. 

ADDRESSES:  USDA  Soil  Conservation 
Service,  220  E.  Rosser  Avenue, 

Bismar^,  ND  58501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronnie  L.  Clark,  State  Conservationist, 
telephone  701-250-4421. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Ronnie  Lm  Clark,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  agricultural 
water  supply.  The  planned  works  of 
improvement  include:  601,800  feet  of 
main  and  lateral  rural  water  pipelines 
and  an  associated  58,500  feet  of  pasture 
pipelines,  28  livestock  water  tanks, 
26,000  linear  feet  of  fencing,  and  1,500 
acres  of  grass  seeding. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ronald  D.  Sando,  Assistant  State 
Conservationist  (Water  Resources),  701- 
250-4441. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

Ronnie  L.  Clark, 

State  Conservationist. 

IFR  Doc.  93-30643  Filed  12-15-93;  8:45  am) 
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department  OF  COMMERCE 

international  Trade  Administration 
[A-421-4051 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  AramM  Fiber 
Formed  of  Poty-Phenylene 
Terephthalamide  From  the  Netherlands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  16. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Katt  or  Jeffery  Denning,  Office 
of  Antidumping  Investigations,  Import 
Administration.  U.S.  Departm^  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephcme  (202)  482-0498  or  482-4194, 
respectively. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  aramid 
fiber  formed  of  poly-phenylene 
terephthalamide  (PPD-T  aramid  fiber) 
from  the  Netherlands  is  being,  or  is 
likely  to  be,  sold  in  the  Unit^  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tarifi  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  “Suspension 
of  Liquidation"  section  of  this  notice. 

CaseHistoiy 

Since  the  initiation  of  this 
investigation  on  July  22, 1993  (58  FR 
40623,  July  29, 1993),  the  following 
events  have  occurred. 

On  August  16, 1993,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  No.  731— 
TA-652,  53  FR  44849). 

On  September  9, 1993,  petitioner  in 
this  investigation,  E.I.  Du  Pont  de 
Nemours  &  Co.,  Inc.  (Du  Pont)  amended 
the  petition  with  submission  of  a 
revised  allegation  of  sales  below  the  cost 
of  production.  Based  upon  our  analysis 
of  this  revised  allegation,  we  foxmd  that 
there  are  reasonable  groimds  to  believe 
or  suspect  that  the  respondent  in  this 
investigation,  Aramide  Maatachappij 
V.O.F.  (Aramide)  and  Akzo  Fibers,  Inc. 
(the  U.S.  selling  agent)  (collectively 
Akzo)  sold  PPD^T  aramid  fiber  in  the 
home  market  at  prices  which  were 
below  the  cost  of  production. 
Consequently,  on  September  17, 1993. 
the  Departmmt  of  Commerce  (the 
Department)  initiated  a  sales  l^low  cost 
investigation  pursuant  to  section  773(b) 
of  the  Act.  (Sw  Memorandum  fitun 
Team  to  Richard  W.  Moreland,  dated 
Septend)er  17, 1993.) 

September  1993,  the  Department 
issued,  and  then  Officials  fircm  the 


Department  presented,  an  antidumping 
duty  questionnaire,  including  Section  D 
(cost  of  production/constructed  value) 
to  Akzo,  the  sole  Dutch  producer  of 
subject  merchandise  during  the  period 
of  investigation  (POI). 

On  October  13, 1993,  Akzo  submitted 
its  response  to  Section  A  of  oW 
questionnaire.  Based  upon  our  analysis 
of  Akzo’s  home  market  and  third 
country  sales  of  subject  merchandise, 
we  determined  that  the  home  market 
was  not  viable  for  any  of  the  three  such 
or  similar  categories  included  in  this 
investigation.  (See  “Such  or  Similar 
Comparisons"  section  of  this  notice, 
below.)  We  selected  Germany  as  the 
third  country  market  for  sales  of  two 
such  or  similar  categories  (yam  and 
staple  fiber);  and  Japan  as  the  third 
country  mark^  for  sales  of  the 
remaining  such  or  similar  category 
(pulp).  (Sm  Memorandum  from  Gary 
Taverman  to  Richard  W.  Moreland, 
dated  October  28, 1993.)  Additionally, 
we  reanalyzed  petitioner’s  sales  below 
cost  allegation  in  light  of  our 
determination  that  the  home  market  was 
not  viable,  and  determined  that  there 
was  sufficient  evidence  cm  the  record  to 
continue  our  sales  below  cost 
investigation.  (See  Memorandum  from 
Gary  Taverman  to  Richard  W.  Moreland, 
dated  October  26, 1993.) 

Akzo  submitted  questionnaire 
responses  (Sections  B,  C  and  D)  in 
November  1993.  Supplemental 
questionnaires  were  issued  in  November 
1993. 

On  November  11, 1993,  petitioner 
submitted  a  critical  circnimstances 
allegation,  and  thereafter  we  requested 
that  Akzo  provide  data  on  all  shipments 
of  subject  merchandise  during 
prescribed  periods.  Because  Akzo 
submitted  information  on  imports  into 
the  United  States,  not  shipments  to  the 
United  States,  we  reiterated  our  earlier 
request  on  December  6, 1993,  and  on 
De^mber  8, 1993,  Akzo  properly 
submitted  the  requested  information. 

Also  in  November,  petitioner 
submitted  a  request  that  the  Department 
clarify  the  published  scope  of  this 
investigation  regarding  two  products. 
During  the  same  month  Akzo  submitted 
comments  on  this  request.  (See  “Scope 
of  the  Investigation"  section  of  this 
notice,  below.) 

Scope  of  the  Investigatioii 

The  products  covered  by  this 
investigation  are  all  fonns  of  poly  para- 
phenytene  terephthalamide  aramid  fiber 
firom  the  Netherlands.  This  includes 
PPD-T  aramid  in  the  form  of  filament 
yam  (including  single  uid  corded), 
staple  fiber,  piilp  (wet  or  diy),  tire  cord 
fabric,  ntmwovens,  chopped  fiber  and 


floe.- PPD-T  aramid  fiber  is  classifiable 
under  subheadings  5402.10.3020, 
5402.10.3040, 5402.32.3000, 
5503.10.0000,  5601.30.0000  and 
5902.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Akzo  has  argued  that  this 
investigation  should  involve  at  least 
three  classes  or  kinds  of  merchandise: 
yam,  staple  fiber  and  pulp.  After 
considering  extensive  comments  from 
both  parties,  we  have  preliminarily 
determined  that  the  product  covei^  by 
this  investigation  constitutes  a  single 
class  or  kind  of  merchandise,  and  three 
such  or  similar  categories.  (See 
Concurrence  Memorandum,  dated 
December  9, 1993,  on  ble  in  room  B- 
099  of  the  main  building  of  the 
Department  of  Commerce  (Concurrence 
Memorandum).)  However,  we  are 
inviting  additional  comments  frum 
interested  parties  on  this  issue,  to  be 
included  case  and  rebuttal  briefs.  (See 
“Public  Comment”  section  of  this 
notice,  below.) 

Since  filing  the  petition,  petitioner 
requested  that  we  clarify  that  “tire  cord” 
and  “tire  cord  fabric”  constmeted  of 
PPD-T  aramid  fiber  are  included  within 
the  scope  of  this  investigation. 

Regarding  tire  cord  constmeted  of  PPD- 
T  aramid  fiber,  there  is  no  dispute  that 
this  product  is  included  within  the 
scope  of  this  investigation.  Regarding 
tire  cord  fabric  constmeted  of  PPD-T 
aramid  fiber,  we  are  preliminarily 
determining  that  this  product  is 
included  within  the  scope  of  this 
investigation.  (See  Concurrence 
Memorandum)  We  are  also  inviting 
comments  from  interested  parties  on 
this  issue,  also  to  be  included  in  case 
and  rebuttal  briefs.  After  considering  all 
comments  received,  we  will  tumoimce 
our  final  determination  on  this  issue  in 
our  publi^ed  final  determination  of 
this  proceeding. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1993,  throu^  Jime  30, 1993. 

Such  or  Similar  Comparisons 

We  made  fair  value  comparisons 
using  the  following  such  or  similar 
categories:  (1)  Yam;  (2)  staple  fiber  and; 
(3)  pulp.  VNffiere  there  were  no  sales  of 
identical  merchandise  in  the  relevant 
third  country  market  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  duty  questionnaire,  on  file 
in  room  B-099  of  the  main  building  of 
the  Departmmit  of  Commerce.  In 
accordance  with  19  CFR  353.58,  we 
made  comparisons  at  the  same  level  of 
trade,  where  possilde. 
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Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  PPD-T  aramid  fiber  from  the 
Netherlands.  Pursuant  to  section 
733(e)(1)  of  the  Act  and  19  CFR  353.16, 
we  have  analyzed  the  allegations  using 
the  Department’s  standard  methodology. 
(See  Pteliminary  Determination  of 
Critical  Circumstances:  Certain  Cut-to- 
Length  Carbon  Steel  Flat  Products  From 
Romania.  58  FR  28550  (5/14/93).) 

To  determine  whether  there  have 
been  massive  imports  of  PPD-T  aramid 
fiber,  we  compai^  export  volume  for 
the  four  months  subsequent  to  the  filing 
of  the  petition  to  export  volume  for  the 
four  months  prior  to  the  filing  of  the 
petition,  using  shipment  data  submitted 
by  Akzo  and  ^sed  upon  the  class-or- 
kind  of  merchandise  under 
investigation. 

Wo  foimd  that  imports  of  PPD-T 
aramid  fiber  during  the  period 
subsequent  to  receipt  of  the  petition  did 
not  increase  by  more  than  15  percent. 
Since  imports  were  not  found  to  be 
massive,  we  do  not  consider  whether  or 
not  importers  had  knowledge  that 
subje<;;t  merchandise  was  being  sold  at 
less  than  its  fair  value.  Accordingly,  we 
find  that  critical  circumstances  do  not 
exist. 

Fair  Value  Comparisons 

To  determine  whether  sales  by  Akzo 
of  PPD-T  aramid  fiber  from  the 
Nethm’lands  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price" 
and  “Foreign  Market  Value”  sections  of 
this  notice. 

United  States  Price 

All  of  Akzo’s  U.S.  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  Unit^  states. 
Therefore,  we  based  USP  on  exporter’s 
sales  prices  (ESP),  in  accordance  with 
section  772(c)  of  the  Act. 

We  calculated  Akzo’s  ESP  sales  based 
on  packed,  ex-U.S.  warehouse  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for  U.S. 
brokerage  and  handling,  U.S.  duty  and 
customs  fees,  freight  expenses  and 
direct  selling  expenses  including  credit, 
technical  services  and  warranty 
expenses.  We  deducted  indirect  selling 
expenses,  including  inventory  carrying 
expenses  and  product  liability  expenses. 
For  purposes  of  this  preliminary 
determination,  we  have  considered 
certain  third  party  payments  to  be 
indirect  selling  expenses,  and  have 
deducted  them  accordingly. 


We  excluded  firom  our  analysis  Akzo’s 
U.S.  sales  of  scrap  merchandise  because 
the  quantity  involved  was  insignificant. 
We  also  excluded  one  transaction 
involving  further  manufacturing  in  the 
United  States  and  then  immediate 
exportation  because  we  do  not  have 
sufficient  information  to  determine  if 
this  is  a  United  States  sale  and  because 
the  quantity  involved  is  insimificant. 
(See  Concurrence  Memorandum.) 

We  have  not  added  to  USP 
hypothetical  taxes  that  were  not 
collected  by  reason  of  exportation  of  the 
merchandise  to  the  United  States 
because  such  taxes  are  not  included  in 
the  price  of  the  such  or  similar 
mer^andise  sold  to  Japan  or  Germany, 
the  third  country  markets  that  are  the 
basis  of  foreign  market  value  (FMV)  in 
this  investigation.  Although 
consumption  taxes  were  paid  on  sales  to 
Japan,  these  were  collected  by  the  > 
Japanese  government,  and  not  the  Dutch 
government,  which  is  the  “country  of 
exportation”  in  this  investigation. 
Accordingly,  we  interpret  section 
772(d)(1)(c)  of  the  Act  as  prohibiting  us 
from  increasing  USP  by  the  ammmt  of 
taxes  added  to  the  price  of  sales  to  third 
coimtries  since  these  taxes  were  not 
collected  in  the  country  of  exportation. 

Foreign  Market  Value 
In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
voliune  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
third  coimtry  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  As  noted 
above,  we  found  that  the  home  market 
was  not  viable  for  any  of  the  three  such 
or  similar  categories  analyzed  in  this 
investigation.  Consequently,  we  selected 
Germany  as  our  third  coimtry  market  for 
sales  of  yam  and  staple  fiber,  and  Japan 
as  our  third  country  market  for  sales  of 

“■vy,  excluded  frnm  our  analysis, 
Akzo’s  German  sales  of  second  quality 
merchandise  because  Akzo  has  not 
explained  why  it  would  be  appropriate 
to  compare  U.S.  sales  of  first  quality 
merchandise  to  third  country  sales  of 
second  quality  merchandise.  We  also 
excluded  a  small  number  of  sales  which 
had  value-added  in  Germany,  and  a 
single  German  consignment  sale 
because  we  had  a  sufficient  quantity  of 
sales  made  directly  to  customers  in 
Germany  to  serve'  as  the  basis  for  FMV. 
(See  Concurrence  Memorandum.) 

Cost  of  Production 
Based  on  petitioner’s  allegations,  and 
in  accordance  with  section  773(b)  of  the 


Act,  the  Department  initiated 
investigations  to  determine  whether 
Aramide  made  home  market  sales  at 
prices  below  its  cost  of  production 
(COP). 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  Aramide’s  cost  of  materials, 
fabrication,  general  expenses  and  third 
coimtry  pacldng.  Additionally,  we  made 
the  following  adjustments  to  Aramide’s 
submitted  data  for  the  preliminary 
determination: 

1.  We  recalculated  Aramide’s  interest 
expense  based  on  Aramide’s  financial 
statements  only; 

2.  We  disallowed  claimed  fixed  assets 
devaluation  and  thus  increased  its 
submitted  depreciation  accordingly;  and 

3.  We  increased  the  submitted  fixed 
overhead  expenses  by  adding  back  the 
interest  portion  of  related  party 
equipment  leasing  costs.  (See 
Concurrence  Memorandum  for 
discussion  of  these  adjustments.) 

B.  Test  of  Home  Market  Sale  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  PPD-T 
aramid  fiber  were  made  at  prices  below 
COP. 

We  compared  model-specific  COP  to 
reported  prices  that  were  net  of 
movement  charges,  discounts,  and 
rebates.  If  over  90  percent  of  a 
respondent’s  sales  of  a  given  product 
were  at  prices  above  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent’s  below-cost  sales  were  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent’s  sales  of  a  given  product 
were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent’s  sales  of  a  given 
product  were  at  prices  below  the  ^P 
and  were  sold  over  an  extended  period 
of  time,  we  disregarded  all  sales  for  that 
model  and  calculated  FMV  based  on 
constructed  value  (CV). 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 
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C.  Results  of  COP  Test 

We  found  that  for  certain  models 
more  than  90  percent  of  home  market 
sales  were  at  below-CX}P  prices  over  an 
extended  period  of  time.  For  U.S.  sales 
left  without  a  match  as  a  result  of 
disre^rding  these  below  COP  sales,  we 
based!  FMV  on  CV.  Akzo  provided  no 
indication  that  the  disregarded  sales 
were  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  and  in  the  normal  course 
of  trade. 

D.  Calculation  of  CV 

We  calculated  CV  based  on  the  sum 
of  Aramide’s  cost  of  materials, 
fabrication,  general  expenses  and  U.S. 
packing.  We  made  the  adjustments 
descril^  above  for  COP,  additionally 
we  included  an  amount  of  imputed 
interest  expense  in  the  revised  financing 
expense  computation.  In  accordance 
with  section  773(e)(1)(B)  (i)  and  (ii)  of 
the  Act  we:  (1)  Included  the  greater  of 
Aramide’s  general  expenses  or  the 
statutory  minimum  of  ten  percent  of  the 
cost  of  manufacture  (COM),  as 
appropriate  and;  (2)  for  profit,  we  used 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  COM  and  general 
expenses  (because  actual  profit  on  home 
market  sales  was  less  than  eight 
percent).  Selling  expenses  (direct  and, 
where  appropriate,  indirect)  were 
calculated  on  a  such  or  similar  basis. 

Pricc-to-Price  Comparisons 

For  those  products  for  which  there 
were  an  adequate  number  of  sales  at 
prices  above  the  COP,  we  based  FMV  on 
prices  in  a  third  country.  We  calculated 
FMV  based  on  delivered  prices, 
inclusive  of  packing,  to  unrelated 
customers. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise,  in  accordance  with  19 
CFR  353.57. 

Pursuant  to  section  773(a)(4)(B)  and 
19  CFR  353.56(a)(2),  we  deducted  credit 
and  warranty  expenses  incurred  on  the 
third  country  sales.  In  addition  we  made 
deductions,  where  appropriate,  for 
discoimts,  rebates,  inland  height,  and 
inland  insurance.  We  also  deducted 
from  FMV  indirect  selling  expenses, 
including  inventory  carrying  costs, 
product  liability  and,  for  German  sales 
only,  third  party  payments.  The 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the  sum 
of  U.S.  indirect  selling  expenses,  in 
accordance  with  19  CFR  353.56(b)  (1) 
and  (2).  Furthermore,  we  deducted  third 
country  packing  and  added  U.S. 
packing. 

We  did  not  include  in  third  coimtry 
price  consumption  taxes  imposed  by  the 


Government  of  Japan.  While  the  Court 
of  Appeals  in  2ienith  Electronics  Corp. 

V.  United  States,  988  F.2d  1573  (CAFC 
1993),  rejected  tax  adjustments  in  home 
market  FMV  and  required  that  such 
adjustments  be  made  to  USP — that 
holding  is  limited  to  situations  in  which 
the  coimtry  of  exportation  (the  home 
market)  is  the  basis  for  FMV.  Moreover, 
Zenith  cannot  be  directing  the 
Department  to  make  an  upward  USP 
adjustment  for  third  country 
consumption  taxes  because  under 
section  772(d)(1)(C)  of  the  Act,  only 
taxes  collected  in  the  "country  of 
exportation”  can  be  adjusted  for  in  the 
USP.  The  consumption  taxes  applied  to 
the  third  country  sales  in  this  case, 
cannot  be  considered  to  be  taxes 
imposed  in  the  “country  of 
exportation.”  (See  “United  States  Price” 
discussion,  above).  Finally,  being 
statutorily  barred  from  m^ing  the  USP 
adjustment,  the  Department  cannot 
include  the  taxes  in  FMV  either, 
because  to  do  so  could  create  a  dumping 
margin  even  when  pre-tax  dumping  is 
zero. 

For  the  above  stated  reasons,  the 
Department  determines  that  it  must 
exclude  consumption  taxes  from  third 
country  FMV.  (Sw  Memo  regarding 
Treatment  of  Third  Country 
Consumption  Taxes,  dated  December  2, 
1993.) 

Price  to  CV  Comparisons 

Where  we  compared  Akzo’s  U.S. 
prices  to  CV,  we  deducted  fiom  FMV 
the  weighted-average  third  country 
direct  selling  expenses  on  a  such  or 
similar  basis.  We  also  deducted 
weighted-average  indirect  selling 
expenses.  This  deduction  was  capped 
by  the  amount  of  U.S.  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.56(b)  (1)  and  (2). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  efiect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  that  we 
determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  PPI>-T  aramid  fiber  firom  the 
Netherlands  that  are  entered,  or 
withdrawn  firom  warehouse,  for 
consumption  on  or  after  the  date  of 


publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  mIow.  This 
suspension  of  liquidation  will  remain  in 
efiect  until  further  notice.  The  less  than 
fair  value  margins  are  as  follows: 


Producer/marKifacturer/exporter 

Weighted- 

average 

margin 

percentage 

Ak70 . . 

47.28 

All  nthars  . 

47.28 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  afiirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
January  27, 1994,  and  rebuttal  briefs  no 
later  than  February  1, 1994.  A  hearing, 
if  requested,  will  be  held  on  February  3, 
1994,  at  1  p.m.  at  the  U.S.  Department 
of  Commerce  in  room  3708.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preliminary 
determination.  * 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  9, 1993. 

Barbaura  R.  StaDbrd, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-30726  Filed  12-15-93;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Admintatratlon 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NQAA,  Commerce. 
ACTION:  Notice  of  receipt  of  an 
application  from  the  U.S.  Army  Corps  of 
Engines  for  an  enhancement  permit 
(P504D). _ 

Notice  is  hereby  given  that  the  U.S. 
Army  Corps  of  Engineers  (Corps),  Walla 
Walla  District  has  applied  in  dne  form 
for  a  permit  to  take  endangered  and 
threatened  species  for  enhancement 
purposes,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531-1543)  and  the  N^kmal 
Marine  Fisheries  Service  regulations 
governing  endang^ed  fish  and  wildlife 
permits  (50  CFR  parts  217—227). 

The  applicant  requests  authorization 
to  collect  and  transport  juvenile  Snake 
River  sockeye  salmon  (Oncorhynebus 
nerka)  and  juvenile  Saake  River  spring/ 
summer  and  fall  chinook  salmon  (O. 
tshawytscha)  around  mainstem  dams 
and  associated  downstream  reservoirs 
on  the  lovrer  Snake  and  lower  Columbia 
RiveiS-^for  the  purpose  of  increasing 
their  chances  of  survival  over  the 
alternative  of  in-river  passage,  given 
current  in-river  conditions.  Collection 
and  transportation  cd  juvenile  salmon  is 
projected  to  occur  March  25  through 
October  31  at  Lower  Granite,  Little 
Goose,  and  Lower  Momunental  dams, 
and  March  25  through  December  31  at 
McNary  Deun.  The  requested  duration  of 
the  permit  is  throu^  December  31, 

1998. 

The  Corps  proposes  to  route  the  fish 
into  holding  tanks  (raceways),  sample 
tanks,  or  directly  into  barges.  Fish 
routed  into  tanks  will  subsequently  be 
loaded  into  trucks  or  barges  for 
transportation  to  the  Columbia  River, 
below  Bonneville  Dam,  without  further 
handling  except  for  those  salmon 
sampled  to  gather  data  on  species,  size, 
and  condition.  These  salmon  may  also 
be  used  for  other  smoh  monitoring  and 
research  purposes,  if  such  research  is 
authorize.  Adults  of  any  of  the  three 
listed  species  that  are  collected 
incidental  to  transportation  activities 
would  be  returned  to  the  river  without 
further  handling. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publicatum  of  this 
notica  Those  individuals  reqiiesting  a 
hearing  should  set  forth  the  specific 


reasons  why  a  hearing  on  this  perticular 
application  would  be  approjHiate.  The 
holding  of  such  bearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opiniems  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflet  the  views  of  the  National  Ma^ne 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applicatiem  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Hvry.,  Silvor  Spring.  MD 
20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503-230-5400).  ^ 

Dated;  December  9, 1993. 

William  W.  Fox,  )r., 

Dmetor,  Office  of  Protected  Resources. 

(FR  Doc  93-30644  Filed  12-15-93;  8:45  am] 
MLLMQ  CODE  3510-22-M 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  a  second 
modification  to  and  receipt  of  a  third 
modification  request  for  Scientific 
Research  Permit  No.  726  (P451}  and 
receipt  of  a  modification  request  for 
Scientific  Research  Permit  ffo.  848 
(P507D). 

On  March  22, 1991,  Dr.  Boyd  Kynard, 
Northeast  Anadromous  Fish  Research  j 
Center  of  the  U.S.  Fish  and  Wildlife 
Service  was  issued  Permit  No.  726  for 
scientific  research  on  shortnose 
sturgeon  {Anipenser  brevirostrum)  as 
authorized  under  the  Endangered 
Species  Act  of  1974  (ESA)  (16  U.S.C 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  On 
May  7, 1993,  Dr.  Kjmard  was  issued  - 
Modification  1  to  Permit  No.  726.  Notice 
is  hereby  given  that  on  December  9, 
1993,  as  authorized  by  the  ESA,  NMFS 
issued  a  second  modification  to 
Scientific  Research  Permit  No.  726  for 
the  purpose  of  extending  the  expiration 
date  from  December  31, 1993  to 
December  31, 1994.  Also,  notice  is 
hereby  given  that  Dr.  Kynard  has 
appli^  in  due  form  for  a  third 
m^ification  to  Permit  Na  726.  Dr. 
Kynard  requests  authorization  to:  (1) 
Take  an  additional  15  adult  shortnose 
sturgeon  for  radio-tagging  and  (2)  take 
and  preserve  up  to  500  drifting  eggs  or 


embryos  (whicli  may  be  alive  or  dead) 
to  verify  successful  spawning  at  a  site 
(when  spawning  is  indicated  by 
movements  of  r^io-ta^ed  fish). 

Notice  also  is  given  that  the 
Washington  Department  of  Fisheries 
(WDF)  has  applied  in  due  form  for  a 
modification  to  Scientific  Research  and 
Enhancement  Permit  No.  848  to  take 
listed  Snake  RIvot  spring/summer 
chinook  salmon  {Oncorhynchus 
tshawytscha)  as  authorize  by  the  ESA 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits.  Permit 
No.  848  was  issued  on  May  26, 1993  (58 
FR  32913)  as  authorized  by  the  ESA  and 
is  valid  through  March  31, 1998.  The 
modification  would  include  releases  of 
spring  chinook  salmon  from  the  Lyons 
Ferry/Tucannon  Fish  Hatchory  Complex 
for  years  1994  through  1998. 

Written  data  or  views,  or  requests  fr»' 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources  (F/PR), 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy.,  Silver  Spring.  MD 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  these 
particular  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  fw  Fisheries. 
All  statmnents  and  opiniems  cemtained 
in  these  applications  summaries  are 
those  of  the  Applicant  and  do  not 
necessarily  refl^  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

(For  all  requests) — Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  Silv^ 
Spring,  MD  20910,  (301-713-2322); 

(For  P45I) — National  Marine  Fisheries 
Service,  Northeast  Region,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(506-281-9250); 

(For  P507D)-^nvironmental  and 
Technical  Services  Division,  National 
Marine  Fisheries  Service,  911  North 
East  11th  Ave.,  room  620.  P(»lland,  OR 
97232  (503-230-5400). 

Dated:  December  9, 1993. 

William  W.  Fox,  )r.. 

Director,  Office  of  Protected  Resources. 

(FR  Doc.  93-30645  Filed  12-15-93;  8:45  ami 
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Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
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ACTION:  Issuance  of  a  Scientific  Research 
Permit  (P479). 


SUMMARY:  Notice  is  hereby  given  that 
Marsha  Green,  Ph.D.,  Albright  College, 
P.O.  Box  15234,  Reading,  PA  19612- 
5234,  has  been  issued  a  permit  to  take 
humpback  whales  [Megaptera 
novaeangliea)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices(s); 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  East-West  Highway, 
room  13130,  Silver  Spring,  MD  20910 
(301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Boulevard,  suite  4200, 
Long  Beach  CA  90802-4213  (301/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  2570  Dole 
Street,  room  106,  Honolulu,  HI  96822- 
2396  (808/955-8831). 

SUPPLEMENTARY  INFORMATION:  On 
September  20, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  48851)  that  a  request  for  a  scientific 
research  permit  to  take  humpback 
whales  {Metaptera  novaean^iae)  had 
been  submitted  by  the  above-named 
individual.  The  request  permit  has  been 
issued,  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  fish  and 
wildlife  (50  CFR  part  222). 

Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  such  Permit:  (1)  Was  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  9, 1993. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doa  93-30649  Filed  12-15-93;  8:45  ami 
aaimO  CODE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Joint  Advisory 
Committee  (JAC)  on  Nuclear  Weapons 
Surety  will  meet  in  closed  session  on 
January  11-12, 1994,  in  San  Diego, 
California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Secretary  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nucleeir  weapons  systems  surety 
matters.  At  this  meeting,  the  Joint 
Advisory  Committee  will  receive 
classified  briefings  on  loss  of  nuclear 
expertise  in  the  Services,  operational 
release  procedures  and  environments 
impacting  safety  of  nuclear  weapons. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended,  title  5,  U.S.C.  App.  II, 
(1988)),  this  meeting  concerns  matters, 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  552b(c)(l) 
and  accordingly  this  meeting  will  be 
closed  to  the  publia 
Dated;  December  13, 1993. 

LM.  Bynum', 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-30674  Filed  12-15-93;  8:45  ami 
BILUNQ  CODE  S00(M>4-M 


Defense  Advisory  Committee  on 
Service  Academy  Athletic  Programs 

action:  Notice. 


Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Service  Academy  Athletic  Programs  is 
scheduled  to  be  held  February  1-3, 1994 
firom  8  a.m.  to  5  p.m.  The  meeting  will 
be  held  at  the  Crystal  City  Gateway 
Marriot  Hotel,  1700  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The 
purpose  of  the  meeting  is  to  review  and 
finalize  the  Committee’s  report  to 
Congress  on  the  administration  of 
athletic  programs  at  the  Service 
academies.  Persons  desiring  to  make 
oral  presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Wayne  S.  Sellman,.Director,  Accession 
Policy,  Office  of  the  Assistant  Secretary 
of  Defense  (Persoimel  and  Readiness), 
room  2B271,  The  Pentagon, 

Washington.  DC  20301-4000,  telephone 


(703)  695-5525,  no  later  than  January 
15, 1994.  ^ 

Dated:  December  13, 1993. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-30675  Filed  12-15-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84-239] 

Foreign  Language  Materials 
Acquisition  Program;  Withdravml  of 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1994 

SUMMARY:  On  July  30, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  40994)  inviting  applications  for  new 
awards  under  the  Foreign  Language 
Materials  Acquisition  Program  (Library 
Services  and  Construction  Act,  Title  V) 
for  FY  1994.  The  Department  of 
Education  withdraws  that  notice 
because  no  funds  are  available  to  make 
new  awards  in  FY  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Cavanaugh,  Program  Officer, 
U.S.  Department  of  Education, 
Discretionary  Library  Programs 
Division,  555  New  Jersey  Avenue,  NW., 
room  404A,  Washington,  DC  20208- 
5571.  Telephone:  (202)  219-1309. 
Individuals  who  use  a 
telecommvmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  371. 

Dated:  December  10, 1993. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  93-30617  Filed  12-15-93;  8:45  am) 
BILUNQ  CODE  4400-01-P 


DEPARTMENT  OF  ENERGY 

Availability  of  Draft  Federal  Report  on 
Energy  Facility  Siting 

AGENCY:  Office  of  Policy,  Planning  and 
Program  Evaluation,  Department  of 
Energy. 

ACTION:  Notice  of  availability  for  public 
comment. 

SUMMARY:  This  notice  annoimces  the 
availability  by  the  U.S.  Department  of 
Energy  (DOE)  of  a  draft  report  on  energy 
facility  siting  Energy  Infrastructure  of 
the  United  States  and  Ejected  Siting 
Needs:  Scoping  Ideas,  Identifying  Issues 
and  Options;  Draft  Report  of  the 
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Department  of  Enw^y  Workup  Gamp 
on  Energy  Facility  Siting  to  the 
Secretary  for  public  commMU..  The 
purpose  of  the  draft  report  is  to  address 
Key  issues  impeding  the  siting  of  energy 
facilities.  The  report  presents  data  and 
analysis  regarding  energy  service  needs, 
infrastructure  requirements,  and 
constraints  to  siting  of  energy  fedhties. 
The  repent  also  presents  a  series  of 
potential  initiatives  to  help  improve  the 
overall  siting  process  for  energy 
facilities.  The  draft  report  is 
accompanied  by  a  second  volume  that 
provides  documentation  cm  the 
methodology  used  to  conduert  the 
analysis. 

DATES:  Individuals  wishing  to  present 
their  views  on  thedraft  report  should  do 
so  in  writing  by  February  28, 1994. 
ADDRESSES:  A  ctqpy  of  the  draft  report 
and  the  documentatioD  summary  is 
available  for  inspection  and 
reproduction  at  the  puUic  reading  rocma 
of  the  U.S.  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Ave.,  SW.,  Washington,  DC  The  public 
reading  room  is  open  from  9  a jn.  to  4 
p.m.:  you  may  contact  reeding  kxhb 
staH^  ^  (202)  58&-6020.  If  you  wish  to 
have 'a  copy  of  the  draft  report  mailed 
to  you  directly,  please  contact  Dr.  Barry 
Gale  at  the  address  below. 

Four  cx>{de8  of  the  written  (X)mmmts 
should  be  addressed  to  Dr.  Barry  C 
Gale,  Office  of  Policy,  Plannii^  and 
Program  Evaluation.  IJ.S.  Department  of 
Energy,  1000  IndepeiKlence  Ave.,  SW., 
PO-Oa,  Washington.  DC  20585. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Barry  G.  Gale,  Office  of  Pcdicy,  Planning 
and  Program  Evaluation,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  PO-63, 
Washington,  DC  20585,  (202)  586-6708. 
SUPPLEMENTART  INFORMATION:  The  U.S. 
Department  is  issuing  this  draft  report 
and  the  accom{)anying  documentation 
summary  under  the  authority  provided 
by  the  Department  of  Energy 
Organization  Act.  The  draft  report  is  the 
result  of  over  a  year-long  effort  by  staff 
representing  DOE’s  various  subdivisiems 
reflecting  diverse  expertise  and 
knowledge.  The  report  examines  the 
anticipated  iteed  for  expending  the 
nation’s  energy  inhrastiiicture,  and 
issues  related  to  that  potential  growth, 
based  on  prelections  of  energy  supply 
and  demand  developed  by  the  Energy 
InfcKination  Administration,  with  the 
goal  of  developing  appropriate  policy 
direction  for  tto  Depeurtment. 

The  draft  report  is  organized  into  five 
chapters.  Chapter  1,  the  bitroductfon, 
discusses  the  impartanoe  of 
amelioratii^  pnfolems  in  the  energy 
facility  siting  process,  particularly  in 


light  of  AdministratioD  goals.  Chapter  2 
details  anticipated  increases  in  energy 
infrastructure  requirements  for  the 
following  areas:  Mining  and  processing 
facilities;  drilling  and  extraction 
facilities;  electricity  generation;  liquid 
fuel  processing  and  conversion 
facilities;  transmission,  distribution,  and 
storage;  offsite  radioactive  waste 
treatment  and  disposal;  and  additional 
facility  needs  for  sdence  and 
engineering,  environmental  clean-up 
and  waste  man^ment,  and  defense 
production.  Chapter  3  describes  various 
constraints  to  siting  of  the  types  of 
faciUties  discussed  in  chapter  2,  while 
chapt«  4  expands  on  the  implicatimis 
of  siting  constraints  for  Administration 
goals.  Chapter  5  presorts  a  tentative  list 
for  consideration  by  stakeholders  of 
ideas  and  initiatives  that  might 
beneficially  impact  the  sitii^  process. 

Respondents  are  welcome  to  express 
their  views  on  any  aspects  of  the  report 
Areas  which  conunentos  might  want  to 
address  include: 

1.  The  report’s  scope  and  accuracy — 
does  it  correctly  identify  important 
future  energy  infrastructure  needs;  is 
there  additional  inCmmation  to  support 
the  report’s  findings  or  othor  views? 

2.  siting  exmstraints  and  issues — does 
the  draft  report  adequately  kfentify  and 
discuss  the  most  important  siting 
constraints  and  issues?  If  not,  what 
should  be  added? 

3.  The  proposed  initiatives — are  there 
any  with  which  you  disagree,  and  if  so, 
why?  Are  there  any  that  you  strongly 
support,  and  if  so,  why?  Are  there 
others  that  are  not  included  in  the  list? 

_  The  Department  of  Energy  weknmes 
any  suggestions  related  to  the  draft  j 
report  and  siting  in  general.  This 
includes  views  about  ways  in  Which  the 
Department,  other  federal  agencies,  and 
state  and  local  government  can  improve 
the  siting  process. 

Finally,  the  Department  is  open  to 
suggestiems  for  the  design  and  conduct 
of  effective  stakeholder  consultaticm 
processes  on  energy  facility  siting 
issues. 

Issued  in  Washingtem,  DC  on  December  1, 
1993. 

Susan  F.  Hemey, 

Assistant  Secretary  for  Policy,  Planning  and 
Program  Evaluation. 

IFR  Doc.  93-30718  Filed  12-A5-93;  8:45  ami 
BtlUNO  COOC  t4S0-t1-M 


Energy  Research  Financial  Assistance 
Program  Notice  94-03:  Museum 
Eduration  Program 

AGENCY:  U.S.  Departm^rt  of  Energy 
(DOE). 


ACTION;  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  University  and 
Science  Education  Programs  of  tlw  U.S. 
Department  of  Energy  (DOE),  in  kee^dng 
with  the  energy-related  mission  of  DOE, 
announces  its  interest  in  receiving 
Financial  Assistance  applications  fixnn 
museums  that  will  support  development 
of  the  media  of  informal  energy-related 
science  education.  The  media  of 
informal  science  education  include  but 
are  not  limited  to;  Interactive  exhibits, 
hands-on  activities,  and  film/video 
productions.  Examples  of  energy-related 
areas  within  the  fundamental  energy 
sciences  include  high  energy  and 
nuclear  fdiysics,  nuclear  science  and 
technologies,  global  warming,  waste 
management,  energy  efficiency,  new 
materials  development,  fossil  energy 
resources,  renewable  energy,  health 
effects  research  including  tiie  human 
genome,  emerging  energy  technologies, 
risk  assessment,  energy/environment, 
space  exploration  initiative,  public 
science  literacy,  and  other  timely  topics. 
The  purpose  of  the  program  is  to  fund 
the  development  and  use  of  creetive 
informal  science  education  media 
which  focus  on  energy-related  Kuence 
and  technology.  However,  under  this 
program  only  new  activities,  i.e., 
exhibits,  etc.,  will  be  considered  for 
funding.  Expansion  of  ongoing  efforts  Is 
not  acceptable. 

For  the  purpose  of  this  notice, 
“museum”  means:  An  established 
ncMiprofit  institutkm  serving  the  pubKc 
on  a  year-round  basis,  providing 
interactive  exhibits,  efomonstrations, 
and  informal  educational  programs 
designed  to  further  public 
understanding  of  science  and 
technology.  The  term  also  includes 
organizaticxis  referred  to  as  science 
centers,  science-technology  cent^  and 
youth  museums.  Thus,  museums,  as 
defined  in  this  document,  are  eligible  to 
submit  Financial  Assistance 
applications. 

DATES:  Preapplications  are  to  include  an 
original  and  one  copy  and  must  be 
received  by  January  4, 1994.  To  permit 
timely  consideration  for  award  in  Fiscal 
Year  1995,  formal  applications 
submitted  in  response  to  this  notice 
should  be  received  no  later  than  4:30 
p;m.,  E.D.T.,  April  6, 1994. 

ADDRESSES:  Preapplications  should  be 
sent  to  the  following  address;  Kasse 
Andrews-Weller,  Program  Manager, 
Office  of  University  and  Science 
Education  Programs,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585.  Completed 
formal  applications  referencing  Program 
Notice  94-03  should  be  forwarded  to: 
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U.S.  Department  of  Energy,  Office  of 
Energy  Research,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  room  F-240,  Washington,  DC  20585, 
Attn:  Program  Notice  94-03.  The 
following  address'  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  a  (xanmercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown, 
Maryland  20874. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kasse  Andrews-Weller,  Program 
Manager,  Office  of  University  and 
Science  Education  Programs,  ET-32. 

U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-8949. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
is  strongly  committed  to  increasing  the 
public’s  science  literacy  as  well  as 
increasing  the  number  of  students 
interested  in  science  and  technology 
careers.  Projects  which  are  design^  to 
enhance  public  awareness  of,  and  to 
encourage  all  young  people  to  consider 
careers  in,  science  and  technology  are 
strongly  desired.  While  the  application 
must  be  submitted  by  a  museum, 
collaborative  effi>rts  are  encouraged. 

Such  efforts  by  pot^tial  applicants  may 
include:  Partnerships  of  several  small 
museums,  of  a  small  and  large  museum, 
or  of  a  history  museum  and  youth 
museum  in  collaboration  with  museum 
organizations;  and  cooperative 
enterprises  which  utilize  the  scientiHc 
and  technical  expertise  of  the  DOE 
laboratories,  industry,  and  the  broader 
educational  community  in  conjunction 
with  a  museum. 

As  part  of  DOE’S  effort  to  promote 
public  science  literacy;  enhance  the 
Nation’s  mathematics,  science,  and 
engineering  education;  and  fulfill  the 
National  Education  Goal  of  “by  the  year 
2000,  U.S.  students  will  be  first  in  the 
world  in  science  and  mathematics 
achievements,’’  eligibility  for  awards 
under  this  notice  is  restricted  to  U.S. 
museums  which  will  offer  informal 
energy-related  science  education.  In 
accordance  with  10  CFR  600.7(b)(1),  this 
restriction  is  necessary  to  support 
established  U.S.  institutions  which 
provide  a  valuable  supplement  to  formal 
education.  While  this  program 
anticipates  awarding  grants  only  from 
FY  1995  appropriations,  the  period  of 
support  of  a  grant  may  extend  up  to  two 
years. 

Before  preparing  a  fmmal  application, 
potential  applicants  are  asked  to  submit 
a  brief  pieapplication  in  aocmdance 


with  10  CFR  600.10(d)  (2)  and  (3). 
which  consists  of  no  more  than  two 
pages  of  narrative  describing  the  major 
project  objectives  and  method  of 
accomplishment  to  be  utilized  by  the 
applicant  to  determine  the  effectiveness 
of  the  intended  exhibit  or  media  forum, 
dissemination  plan,  woric  sdiedule,  and 
approximate  cost  of  the  project  to  DOE. 

The  purpose  of  the  preapplication  is 
to  give  the  program  staff  the  opportimity 
to  determine  the  level  and 
appropriateness  of  interest  in  the  project 
or  activity.  The  program  staff  will  also 
look  at  the  approach  the  museum  is 
considering.  Each  museum  will  receive 
a  written  response  to  its  preapplication. 
Once  you  have  submitted  a 
preapplication,  however,  you  may 
submit  a  formal  application,  regardless 
of  the  written  response  to  the 
preapplication.  Telephone  and  telefax 
numbers  are  required  to  be  part  of  the 
preapplication. 

A  formal  application  consists  of  an 
original  and  seven  copies,  a  copy  of  the 
museum’s  Internal  Revenue  Seinrice 
nonprofit  determination  letter,  and 
other  documents  as  stated  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program. 

No  electronic  submissions  (including 
fax)  of  preapplications  or  formal 
applications  under  this  Program  Notice 
will  be  accepted. 

This  notice  requests  further  that  the 
“Detailed  Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  application  as  established  by  10 
CFR  part  605  should  not  exceed  15 
double-spaced,  typed  pages.  'This 
project  description  should  include: 
Conceptual  design  and  how  that  design 
relates  to  the  program  objectives; 
description  of  how  the  impact  of  the 
project  will  be  maximized 
(dissemination);  identification  of  the 
target  audience(s)  the  project  will  serve 
and  efforts  plaimed  to  serve  that 
audience;  identification  of  the 
mechanisms  to  be  used  to  organize  and 
manage  the  project,  including  the  rules 
and  responsibilities,  financid  and 
otherwise,  of  any  partnerships; 
clarification  of  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible  project 
modification;  delineation  of  the  planned 
outcomes  and  how  these  outcomes  will 
be  assessed  and  reported;  and 
discussion  of  the  anticipated 
significance  of  the  exhibit  and  how  this 
will  be  confirmed.  In  addition,  formal 
applications  need  to  include 
information  that  will  provide  the 
expected  impact  in  terms  of  populations 
served  and  any  evaluatkm  plan. 


General  information  about 
development  and  submission  of 
applications,  eli^bility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  part 
605.  Multiple  applications  are 
permissfole;  however,  each  application 
must  be  limited  to  a  single  project.  ’The 
DOE  expects  to  make  several  grants  in 
FY  1995  to  meet  the  objectives  of  this 
program.  It  is  anticipated  that  $1  million 
will  be  the  total  funds  available  in  FY 
1995  subject  to  the  availability  of 
appropriated  funds.  Awards  are 
expected  to  range  from  $10,000  to 
$200,000,  with  the  number  of  awards 
determined  by  the  number  of  fundable 
applications  and  the  total  amount  of 
funds  available  for  this  program.  The 
application  guide  is  available  from  the 
U.S.  Department  of  Energy,  Museum 
Science  Education  Progi^,  Office  of 
University  and  Science  Education 
Programs,  ET-3. 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (202)  586-8949. 

The  catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

Issued  in  Washington,  DC,  on  November 
24, 1993. 

D.D.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

(FR  Doc.  93-30717  Filed  12-15-93;  8:45  am) 
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Economic  Regulatory  Administration 

pocket  No.  R093-2-000] 

Proposed  Consent  Order  With  Dane 
Energy  Company 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  determined  that  a  proposed 
Consent  Order  between  DOE  and  Dane 
En«gy  Company,  which  was  published 
for  public  comment  in  58  FR  58157 
(October  29, 1993),  shall  be  made  final. 
The  Consent  Order  resolves  matters 
relating  to  Dane’s  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  for  the  period  between 
December  1978  through  December  1980. 
To  resolve  these  matters,  Dane  will  pay 
to  DOE  $870,000.  Following  receipt  of 
the  settlement  monies,  the  Economic 
Regulatory  Administration  (ERA)  will 
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petition  DOS’s  Office  of  Hearings  and 
Appeals  to  implement  Special  Refund 
Procedures  pursuant  to  10  CFR  part  205, 
subpart  V.  Those  procedures  provide 
persons  who  claim  to  have  suffered 
injury  from  the  alleged  overcharges  with 
the  opportunity  to  submit  claims  for 
payment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hamid,  Economic  Regulatory 
Administration.  Department  of  Energy, 
GC-62,  820  First  Street  NE.,  Suite  810, 
Washington,  DC  20585,  (202)  523-3045. 

SUPPUEMENTARV  INFORMATION:  On 
October  29, 1993,  ERA  published  a 
Notice  announcing  a  proposed  Consent 
Order  between  DOE  and  Dane,  which 
would  resolve  matters  relating  to  its 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  December  1978  through 
December  1980.  58  FR  58157.  That 
Notice  both  summarized  and  contained 
the  complete  text  of  the  proposed 
Consent  Order,  which  requires  Dane  to 
pay  to  DOE  $470,000  within  thirty  (30) 
days,  and  $400,000  within  sixty  (60) 
days,  of  the  elective  date  of  the  Consent 
Or^. 

The  October  29  Notice  provided 
information  regarding  Elane’s  potential 
liability  for  violations  of  the  anti- 
“layering”  rule  (10  CFR  212.186)  and 
the  anti-circumvention  rules  (10  CFR 
205.202  and  210.62(c))  in  connection 
with  Dane’s  resales  of  crude  oil  at  issue 
in  a  Remedial  Order  issued  December 

10. 1992.  The  Notice  also  detailed  the 
considerations  which  underlay  ERA’S 
preliminary  view  that  the  settlement  is 
favorable  to  the  government  and  in  the 
public  interest.  The  Notice  solicited 
written  comments  from  the  public 
relating  to  the  terms  and  conditions  of 
the  settlement  and  whether  the 
settlement  should  be  made  final.  No 
comments  were  received. 

Inasmuch  as  there  are  no  bases 
proffered  for  rejecting  or  modifying  the 
settlement  as  propos^,  DOE  has 
determined  that  it  is  in  the  best  interest 
of  the  public  to  make  the  proposed 
Consent  Order  final  without  change.  By 
this  Notice,  and  pursuant  to  10  CFR 
205.199),  the  proposed  Consent  Order 
between  DOE  and  Dane  is  made  a  final 
Order  of  the  Department  of  Energy, 
efi'ective  on  the  date  of  publication  of 
this  Notice  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  December 

10. 1993. 

Robert  R.  Nordhaus, 

Acting  Administrator,  Economic  Regulatory 
Administration,  General  Counsel. 

IFR  Doc  93-30718  Filed  12-15-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-635-000] 

Columbia  Gas  Transmission  Corp.; 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  A-6  Replacement 
Project  and  Request  for  Comments  on 
Its  Scope 

December  10, 1993. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  the 
facilities  proposed  in  the  A-5 
Replacement  Project.* 

Summary  of  the  Proposed  Project 

Columbia  wants  Commission 
authorization  to:  «-> 

•  Construct  and  operate  2.1  miles  of 
12-inch-diameter  replacement  pipeline 
needed  to  transport  natural  gas  from 
east  of  Waywayanda  Creek  in  Warwick 
Township,  Orange  County,  New  York  to 
east  of  Iron  Forge  Road,  also  in  Warwick 
Township;  and 

•  Abandon  by  removal  a  similar 
length  of  10-inch-diameter  pipeline, 
except  in  a  residential  area  which  is 
avoided  by  a  route  deviation.^ 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.3 

Columbia  wants  to  begin  construction 
in  May  1994  and  have  the  replacement 
pipeline  in  service  by  the  1994  winter 
heating  season. 

Land  Requirements  for  Construction 

Most  of  the  replacement  pipeline 
would  be  built  about  20  feet  north  of  the 
existing  10-inch-diameter  pipeline.  A 
957-foot-long  section  of  the  replacement 
pipeline  would  deviate  finm  the 
existing  right-of-way  to  avoid  a 
residential  area.  Columbia  would 
remove  the  existing  pipeline  after 
construction  except  for  the  area  along 
the  deviation  and  from  beneath  roads 
and  Long  House  Creek. 

The  proposed  replacement  would 
require  a  50-  to  75-foot-wide 


•  Columbia  Gas  Transmission  Corporation’s 
(Columbia)  application  was  filed  with  the 
Commission  under  sections  7  (b)  and  (c)  of  the 
Natural  Gas  Act  and  part  157  of  the  Commission’s 
regulations. 

2The  existing  10-inch-diameter  pipeline  has 
become  physically  ‘deteriorated.  It  was  installed  in 
1949  and  is  uncoated,  bare  steel  pipieline. 

■'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  firom  the  Commission’s  PuUic  Reference 
Branch,  room  3104, 941  North  Capitol  Street,  NE., 
Washington,  DC  20426,  or  call  (202)  206-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


construction  right-of-way,  depending  on 
whether  topsoil  segregation  is  used  in 
the  area.  The  existing  50-foot-wide 
permanent  right-of-way  would  shift  30 
feet  to  the  north  to  include  the 
replacement  pipeline.  The  30  feet  of  the 
existing  right-of-way  not  included  in  the 
revised  permanent  right-of-way  would 
revert  to  the  landowner  along  with  the 
buried  pipeline  in  places  it  is  not 
remov^. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  “scoping”.  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  the  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  Ail  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impact  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
these  proceedings.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 
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Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  infonnation  provided  by 
Columbia.  Keep  in  mind  that  this  is  a 
preliminary  list;  the  list  of  issues  will  be 
added  to,  subtracted  from,  or  changed 
based  on  your  comments  and  our  own 
analysis.  Issues  are: 

•  Construction  of  the  new  pipe  would 
require  a  route  deviation  to  avoid 
impact  on  a  residential  area. 

•  Construction  would  require 
expanding  the  existing  right-of-way  to 
install  the  new  pipe  before  the  existing 
line  is  abandoned  by  removal. 

•  The  existing  pipe  would  be 
abandoned  in  place  in  the  residential 
area  located  east  of  Wisner  Road. 

•  The  existing  pipe  would  require 
cleanup  before  it  is  abandoned  in  place 
or  removed.* 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washir^on,  DC  20426; 

•  Reference  Docket  No.  CP93-635- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Mark  Jensen,  ^  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE..  room  7312, 
Washinrton,  DC  20426;  and 

•  Man  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  January  10, 1094. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Jensmi  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  ]rou  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "‘intervenor”. 

^Columbia  nMMild  conpiy  vrith  the  “Approval  to 
Remove  Natural  Gas  Pipeline  Contaminate  with 
Polychlorinated  Biphenyls  (PCBs)  and  Dispose  of 
PCBs  (Amended)”  issued  by  the  U.S. 

Environment^  Protection  Agency  on  Match  1. 

1993. 


Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  niings  to  all  other  parties.  If  you 
want  to  become  an  intervenor^you  must 
file  a  Motion  to  Intervene  according  to 
rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Mark  Jensen,  EA  Project  Manager,  at 
(202)  208-1121. 

Lois  D.  Cashell, 

Secretaty. 

(FR  Doc.  93-30634  Filed  12-15-93;  8:45  am] 

BILUNQ  CODE  e717-01-P 

[Docket  No.  ER93-781-000] 

Delano  Energy  Co.,  Inc.;  Issuance  of 
Order 

December  9, 1993. 

On  July  8,  July  23  and  Octob^  18, 
1993,  Delano  Energy  Company,  Inc. 
(Delano)  submitted  for  filing  with  the 
Commission  a  power  sales  agreement 
with  Southern  California  Edison 
Company.  Delano  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Delano  also  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Delano. 

On  November  29, 1993,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  Part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Delano  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  R^ulatory  Commission,  825 
North  Capitol  Street,  NE  Washington, 

DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Delano  is  authcuized  to 
issue  securities  and  assume  d}ligations 
or  liabilities  as  guarantor,  indmser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumpticm  is  bx 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  wiffi  t^  puUic  interest,  and 
is  reasonably  necessary  or  appropriate 
for  sudi  purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  afiiected  by  continued 
approval  of  Delano’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene, 
or  protests,  as  set  forth  above,  is 
December  29, 1993. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  PubUc 
Reference  Branch,  room  3308,  941  North 
(Dapitol  Street,  NE.  Washington,  DC 
20426. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-30635  Filed  12-15-93;  8:45  ami 

BILUNQ  CODE  9717-01-^ 

[Docket  No.  ER94-24-000] 

Enron  Power  Marketing,  Inc.;  Issuance 
of  Order 

December  9, 1993. 

Take  notice  that  on  [December  2. 1993, 
the  Commission  issued  an  Order 
Accepting  Rate  Schedule  as  Modified, 
and  Granting  and  Denying  Waivers,  in 
the  above-docketed  proceeding.  On 
October  12, 1993,  Enron  Power 
Marketing,  Inc.  (Enron)  filed  an 
application  in  which  it  requested  that 
the  Commission: 

(1)  Accept  and  approve  Enron’s  Rate 
Schedule  No.  1  to  become  effective  as  of 
the  date  of  filing; 

(2)  Grant  blanket  authorization  for 
Enron  to  make  wholesale  sales  of 
electric  energy  in  interstate  commerce  at 
rates  to  be  negotiated  with  the 
purchaser; 

(3)  Disclaim  its  jurisdiction  over 
matters  in  which  Enron  serves  as  a 
broker; 

(4)  Waive  the  cost  of  service  filii^ 
requirements  of  18  CFR  35.12;  and 

(5)  Grant  such  other  waivers  and 
authorizations  as  have  been  granted  to 
other  power  marketers  with  certain 
exceptions. 

The  Commission’s  IDecember  2. 1993 
order  in  Order  Paragraph’s  (D),  (E),  and 
(F)  reads  as  follows: 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission’s  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Enron 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy. 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  RuIk  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 
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(E)  Absent  a  request  for  rehearing 
%dthin  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Eiuon  is 
authorized  to  issue  securities  and  to 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provide  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  Enron’s  issuance  of 
securities  or  assiunption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
3. 1994. 

Copies  of  the  full  text  of  the  order  are 
available  fiom  the  Commission’s  Public 
Reference  Branch,  room  3308, 941  North 
Capitol  Street  NE..  Washington,  DC 
20426. 

UteD.CasheU. 

Secretary. 

IFR  Doc.  93-30636  Filed  12-15-93;  8:45  ami 
BHiJNQ  coot  «n7-01-P 


pocket  No.  CP93-145-001] 

Tennessee  Gas  Pipeline  Co.; 
Amendment 

December  10, 1993. 

Take  notice  that  on  December  3, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP93- 
145-001,  seeking  to  modify  its  original 
application,  wherein  Tennessee  sought 
Commission  authorization  to  provide  a 
transportation  service  imder  part  157  of 
the  Commission’s  regulations  on  behalf 
of  Selkirk  Cogen  Partners,  L.P.  (Selkirk). 

Specifically,  Tennessee’s  current 
filing  includes  a  Joint  Stipulation  and 
Agreement  between  Tennessee  and 
Selkirk  which  modifies  certain  portions 
of  the  imderlying  application,  including 
the  proposed  rate  to  be  charged  for  the 
transportation,  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  inspection. 
The  Commission  construes  this 
modification  as  constituting  an 
amendment  to  the  original  request  and 
is  issuing  this  Notice  of  Amendment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should,  on  or  before  December 
17, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission  (Commission). 


825  North  Capitol  Street,  NW., 
Washington.  DC  20426,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission’s 
Rules  of  ^ctice  and  Procediue  (18  CFR 
*385.211  or  385.214)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  person  who  has  heretofore 
filed  need  not  file  again. 

Lois  D.  Cashdl, 

Secretary. 

IFR  Doc  93-30637  Filed  12-15-93;  8:45  am) 
BHJJNO  CODE  «717-«1-M 


pocket  No.  QT94-1 3-000] 

Texas  Eastern  Transmission  Corp. 
Proposed  Changes  in  FERC  Gas  Tariff 

December  10, 1993. 

Take  notice  that  on  December  7, 1993 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  this  filing  is 
submitted  in  light  of  the  Commission’s 
July  14, 1993  “Order  on  Compliance 
with  Restructuring  Rule’’  for  Columbia 
Gas  Transmission  Corporation 
(Columbia)  in  Docket  No.  RS92-5  et  al., 
(July  14  O^er)  and  the  Conunissic^i’s 
Jime  18, 1993  “Order  on  Compliance 
With  Restructiuing  Rule”  for  Granite 
State  Gas  Transmission,  Inc.  (Granite 
State)  in  Docket  No.  RS93-1  et  al.,  (June 
18,  Order). 

Texas  Astern  states  that  it  is  filing  the 
tariff  sheets  on  Appendix  A  for  the 
purpmse  of  reflecting  that,  pursuant  to 
the  July  14  Order  and  the  June  18  Order, 
certain  customers  of  Columbia  and 
Granite  State  became  direct  customers 
of  Texas  Eastern  (Converting 
Customers) »,  effective  November  1, 
1993,  by  taking  assignment  of  their 
respective  service  rights  attributable  to 
Columbia’s  and  Granite  State’s  service 
agreements  as  of  October  31, 1993  with 


'  The  Converting  Customers  from  Columbia  are 
Columbia  Gas  Company  of  Pennsylvania; 
Elizabethto«vn  Gas  Company;  National  Fuel  Gas 
Distribution  Company;  New  Jersey  Natural  Gas 
Company;  New  York  State  Electric  and  Gas 
Corpioration;  Penn  Fuel  Gas,  Inc.;  The  Providence 
Gas  Company  and  UQ  Utilities,  Inc  The 
Converting  (Comers  from  Granite  State  are  Bay 
State  Gas  Company  and  Northern  Utilities,  Inc. 


Texas  Eastern  under  Texas  Eastern’s 
Rate  Schedules  CDS  and  FT-1. 

Texas  Eastern  states  that  in  order  to 
reflect  the  decrease  in  Columbia’s  and 
Granite  State’s  entitlements  imder  their 
affected  service  agreements  and  to 
reflect  the  relevant  entitlements  of  the 
Converting  Customers,  Texas  Eastern  is 
submitting  Fourth  Revised  Sheet  Nos. 
546-548,  549-551,  553-555,  556-558, 
560-562,  563-565,  567-569,  570-572, 
575-577,  578-580,  581-583  and  599- 
601  and  First  Revised  Sheet  Nos.  548A, 
551A,  555A,  558A,  562A,  565A,  569A, 
572A.  577A,  580A,  583A  and  601A  to 
reflect  modifications  to  sections  9.2,  9.3,  . 
9.4,  9.5, 9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above,  Texas 
Eastern  is  submitting  Fourth  Revised 
Sheet  Nos.  546,  547,  549,  550,  553,  554, 
556, 557,  560,  561,  563,  564,  567,  568, 
570, 571, 575,  576,  578,  579,  581,  582, 
599  and  600  to  reflect  the  modifications 
to  Sections  9.2,  9.3,  9.4,  9.5,  9.9  and 
14.4  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  necessary  to 
reflect  a  permanent  reallocation  of  Base 
and  Operational  Segment  Capacity 
Entitlements,  pursuant  to  the 
Commission’s  Regulations  2 
promulgated  in  Order  No.  636-A  3,  from 
Village  of  Cobden,  Illinois;  City  of 
Grayville  Public  Utilities;  and  City  of 
Jonesboro,  Illinois  to  City  of  Kennett, 
Missouri  and  Indiana  Gas  Company 
under  Texas  Eastern’s  Rate  Schedule 
SCT.  All  parties  to  the  reallocation  have 
agreed  to  the  effective  date  of  November 
1, 1993.  Further,  Westport  Natural  Gas 
Company  notified  Texas  Eastern  that  it 
has  merged  with  and  changed  its  name 
to  Indiana  Gas  Company.  Texas  Eastern 
has  reflected  this  change  and  combined 
its  entitlements  with  those  of  Indiana 
Gas  Company  in  this  filing. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above,  Texas 
Eastern  is  submitting  Fourth  Revised 
Sheet  Nos.  548,  551,  562,  569,  572,  and 
601  to  reflect  the  modifications  to 
sections  9.2, 9.4, 9.5  and  14.4  necessary 
to  reflect  a  permanent  capacity  release 
transaction  executed  under  Texas 
Eastern’s  Rate  Schedule  CDS.  The 
Access  Area  release  was  from  Public 
Service  Electric  &  Gas  to  Philadelphia 
Electric  Company  to  be  effective 
November  1, 1993.  Texas  Eastern  posted 
the  capacity  release  transaction  on  the 
LINK«>  System  in  accordance  with 


2 18  CFR  284.14(e). 

POrder  No.  636-A.  57  FR  36,128  (August  12. 
1992),  in  FERC  Stats,  and  Regs.  Pre^bles  1  30,950 
(August  3, 1992). 
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section  3.1*4  of  Texas  Eastern’s  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above.  Texas 
Eastern  is  submitting  Fourth  Revised 
Sheet  Nos.  546.  549.  553.  556.  560.  563. 
567.  570.  575.  578.  581  and  599  and 
First  Revised  Sheet  Nos.  548A.  551A. 
555A.  558A.  562A.  565A.  569A.  572A. 
577A.  580A.  583A  and  601A  to  reflect 
the  modifications  to  sections  9.2.  9.3. 

9.4. 9.5. 9.9  and  14.4  necessary  to  reflect 
the  termination  of  an  executed  service 
agreement  with  Central  Illinois  Public 
^rvice  Company  and  the  scheduled 
reduction  in  quantities  for  Texas  Gas 
Transmission  Corporation  under  Texas 
Eastern’s  Rate  Schedule  FT-1.  Texas 
Eastern  posted  this  available  capacity  on 
the  LINK**  System  in  accordance  wi^ 
sections  2  and  3.14  of  Texas  Eastern’s 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Voliune 
No.  1  and  is  representing  this  capacity, 
available  November  1. 1993.  as 
"Available  Firm’’  on  the  tariff  sheets. 

Texas  Eastern  states  that  upon  receipt 
of  all  executed  service  agreements  from 
the  Converting  Customers,  Texas 
Eastern  will  file  with  the  Commission 
such  executed  service  agreements  and 
update  the  Index  of  Firm  Customers 
contained  in  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1. 

The  proposed  effective  date  of  the 
tariff  sheets  is  November  1, 1993,  the 
effective  date  of  assignment  of 
Columbia’s  and  Granite  State’s 
entitlements  to  the  respective 
Converting  Customers.  Copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  17, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisaCasheU. 

Secretary. 

IFR  Doc.  93-30638  Filed  12-15-93;  8:45  ami 
BtUJNQ  CODE  snr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4813-8] 

Agency  Information  Collection 
ActivHiea  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduc^on  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Administrator 

Title:  Small  Community  Survey  (EPA 
ICR  No.  1670.01). 

Abstract:  This  is  a  new  information 
collection  to  assist  the  EPA  in 
performing  economic  and  regulatory 
analyses  as  required  by  the  Regulatory 
Flexibility  Act  (RFA)  of  1980.  The 
purpose  of  this  voluntary  survey  is  to 
gather  accurate,  cross-media  regulatory 
and  economic  data  from  small 
communities,  thereby  addressing  RFA 
goals  to: 

(1)  Increase  agency  awareness  and 
understanding  of  the  impacts  of 
regulations  on  small  communities; 

(2)  Establish  a  mechanism  whereby 
policy  makers  are  provided  with 
information  about  regulatory  options 
and  their  implications  for  small 
communities;  and 

(3)  Encourage  agencies  to  use 
flexibility  in  regulating  small 
communities. 

The  survey  target  population  will  be 
drawn  from  general  purpose 
governments  of  U.S.  commimities 
(coimties,  mvmicipalities,  and 
townships)  with  populations  of  less 
than  50,000  persons,  as  described  in  the 
Census  Bureau’s  1992  Census  of 
Governments.  Official  representatives 
(e.g.  mayors,  city  managers)  of  those 
communities  selected  for  the  siirvey 
will  receive  a  survey  questionnaire 
through  the  mail  and  will  be  asked  to 
provide  information  that  includes: 

(1)  Sources  of  information  the 
commimity  uses  to  learn  about 
environmental  regulations; 


(2)  Facilities  and  activities  associated 
with  environmental  quality: 

(3)  Community  activities  with  regard 
to  various  EPA  programs  (such  as 
pollution  prevention,  wastewater 
treatment,  community  right-to-know); 

(4)  Community  funding  sources  and 
uses; 

(5)  Land  use  planning;  and 

(6)  Contacts  for  additional 
information. 

The  EPA  will  enter  the  information 
from  completed  surveys  into  a 
computerized  database  and  perform 
analyses  to  identify  trends  and 
characteristics  of  the  sampled 
population. 

Burden  StatementPuhlic  reporting 
burden  for  respondents  is  estimated  to 
range  between  20  to  30  minutes  per 
response  with  an  average  of  25  minutes 
per  response,  including  time  for 
reviewing  instructions,  gathering  and 
compiling  the  data  needed,  and 
completing  and  reviewing  the  surve}' 
questionn^re. 

Respondents:  Official  representatives 
of  commimities  with  populations  less 
than  50,000. 

Estimated  No.  of  Respondents:  2755. 
Estimated  Responses  per  Respondent: 

1. 

Frequency  of  Collection:  One-time. 
Estimated  Total  Annual  Burden  on 
Respondents:  1148  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  E)C  20460. 
and 

Timothy  Hunt.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503, 

Dated:  December  9, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  93-30700  Filed  12-15-93;  8:45  am) 
MLUNO  CODE  aS40-60-F 


[OPP-100133;  FRL-4749-11 

Aptua,  Inc.  Subsidiary  of 
Waatinghouse  Environmentai 
Sarvicaa;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice. 

SUIMIARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
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pesticide  inlonnatimi  requirements 
imposed  under  the  Fede^  Insecticide, 
Fungicide,  and  Rodentkade  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  A(d  (FFDCA).  Aptus,  Inc.,  a 
subsidiary  of  Westinghouse 
Envirmimental  Services,  is  fdxHit  to  be 
awarded  a  contract  to  perform  wori(  for 
the  EPA  Office  of  Pesticide  Programs 
(OPP),  and  will  be  provided  access  to 
certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA  upcm 
award  of  this  contract  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  informatkm 
(CBI)  by  submitters.  This  infmmation 
will  be  transferred  to  Aptus,  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(iM2). 
and  will  enable  Aptus,  Inc.  to  fulfill  the 
obligations  of  the  contract. 

DATES:  Aptus,  Inc.  will  be  given  access 
to  this  information  only  after  award  of 
the  contract  on  or  about  December  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Pro^ams, 
Environmental  Protectimi  Agency,  401 
Ml^t.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPPLBIENTARY  INFORMATION:  Under 
Solicitation  Number  D301348M1, 

Aptus,  Inc.  will  assist  OPP  to  incinerate 
approximately  400  formulas  of  pesticide 
products  containing  the  chemicals  2,4,5- 
T  or  2,4,5-TP.  To  safely  destroy 
products  that  contain  these  chemicals, 
Aptus,  Inc.  will  need  to  know  the  other 
ingedients. 

OPP  has  determined  that  the  contract 
herein  described  involves  wm-k  that  is 
being  conducted  in  connection  with 
FIFRA  and  that  access  by  Aptus,  Inc.  to 
information  on  certain  pesticide 
products  containing  2,4,5-T  and  2,4,5- 
TP  is  necessary  for  the  performance  of 
this  contract.  Some  of  this  information 
may  be  entitled  to  ocmfidential 
treatment.  The  informatitm  has  been 
submitted  to  EPA  imder  sections  3, 4, 6, 
7,  and  17  of  FIFRA  and  under  sections 
408  and  409  of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
Aptus,  Inc.,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  cmitract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  vdthout  prior 
written  approval  from  the  Ag^cy;  and 
requires  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  frvm 


imauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition,  Aptus, 

Inc.  is  required  to  submit  for  EPA 
approval  a  security  plan  under  which 
any  CBI  will  be  secured  and  protected 
against  unauthorized  release  or 
compromise.  No  information  will  be 
provided  to  this  contractor  imtil  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  OPP.  All  informatimi 
supplied  to  A[ftus,  Inc.  by  EPA  for  use 
in  connecticm  with  this  contract  will  be 
returned  to  EPA  when  Aptus,  Inc.  has 
completed  its  worie. 

List  of  Subjects 

Environmental  protection.  Transfer  of 
data. 

Dated:  Deconber  7, 1993. 

Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  93-30697  Filed  12-15-93;  8:45  am) 
BHJJNG  CODE  6660-50-e 


[OPP-100134;  FRL-4749-2] 

NCI  Information  Systems,  Inc.; 

Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIF^RA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  NCI  Information 
Systems,  Inc.  (NCI)  has  been  awarded  a 
contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs  (OPP),  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  NQ  consistent 
with  the  requirements  of  40  CFR 
2.307(h)(3)  and  40  CFR  2.308(i)(2),  and 
will  enable  NCI  to  folfiil  the  obligations 
of  the  contract 

OATES:  NCI  will  be  given  access  to  this 
information  no  sooner  than  December 
21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protecticm  Agency,  401 


M  St.  SW.,  Washington,  DC  20480. 

Office  locatian  and  telephmie  number. 
Rm.  234,  Crystal  Mall  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  Number  68-D3-0088,  NQ  will 
assist  OPP  in  the  tracking  and 
preliminary  screening  of  label 
amendments  submitted  by  registrants  in 
response  to  the  Worker  Protection 
Standard  labeling  requirements.  In 
conducting  the  preliminary  screening, 
NQ  may  be  required  to  have  access  to 
the  identity  of  the  solvents  in  a  product 
to  check  tire  apropriateness  of  the 
personal  protective  equipment  listed  on 
a  proposed  label  against  chemical- 
resistance  categories  described  in 
Pesticide  Regulation  Notice  93.7.  This 
contract  involves  no  subcontractors. 

OPP  has  determined  that  the  contract 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA  and  that  access  by  NQ  to 
information  on  all  pesticide  products  is 
necessary  for  the  performance  of  this 
contract.  Some  of  this  information  may 
be  entitled  to  confidential  treatment. 

The  information  has  been  submitted  to 
EPA  under  sections  3,  4, 6, 7,  and  17  of 
FIFRA  and  under  sections  408  and  409 
of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
NQ,  prohibits  use  of  the  information  for 
any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency;  and  requires  that  each  official 
and  employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  NQ  is  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  CffT*.  All  information 
supplied  to  NQ  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  NQ  has 
completed  its  work. 

List  of  Subjects 

$jiviitmmental  protection.  Transfer  of 
data. 
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Dated;  December  7, 1993. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  93-30698  Filed  12-15-93;  8:45  am] 
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(FRL-4814-71 

Final  Maximum  Pressures  for  Rule- 
Authorized  Enhanced  Recovery 
Injection  Wells  In  Michigan— Third 
Group  Fields 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  maximum 
injection  pressure  in  fields  with  rule- 
authorized  enhanced  recovery  injection 
wells  in  Michigan — third  group  fields. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA  or  Agency)  today  is  issuing 
pressure  gradients  for  calculating  the 
maximum  allowable  liquid  injection 
pressure  for  rule-authorized  Class  11 
enhanced  recovery  injection  wells  in 
nine  Michigan  fields  currently  approved 
by  the  State  of  Michigan  for  enhanced 
recovery  operations.  Therefore,  as  of  the 
date  of  publication  of  this  notice, 
operators  of  rule-authorized  enhanced 
recovery  wells  in  the  nine  fields  must 
limit  their  liquid  injection  pressure  as 
directed  in  this  notice.  This  notice  now 
becomes  part  of  the  applicable 
Underground  Injection  Control  program 
for  the  State  of  Michigan,  administered 
by  Region  5  of  USEPA,  promulgated 
under  the  provisions  of  the  Safe 
Drinking  Water  Act. 

fon  FURTHER  INFORMATION  CONTACT: 
Patrick  Saieh,  Underground  Injection 
Control  Section,  Water  Division,  (312) 
886-4240, 17th  floor  Metcalfe  Building 
(WD-17J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

Federal  regulations  at  40  CFR 
147.1154  stipulate  that  the  Regional 
Administrator  shall  establish  maximum 
injection  pressures  (“field  rules”)  for 
rule-authorized  enhanced  recovery 
injection  wells  in  Michigan  fields,  after 
proper  notice  and  opportimity  for 
public  comment.  Notice  was  given  on 
October  26, 1993,  in  the  Federal 
Register  (58  FR  57598)  and  on 
November  1, 1993,  to  persons  on  a  state¬ 
wide  mailing  list.  The  public  notice 
period  ended  December  1, 1993. 

II.  Final  Maximum  Pressures 

In  this  final  notice,  USEPA  is 
announcing  that  rule-authorized, 
enhanced  recovery,  injection  wells  in 
the  Michigan  fields  listed  in  Table  1, 
must  operate  below  a  maximum 
injection  pressure  for  liquids  calculated 
using  the  following  formula: 

Pm=(FPG  -  0.433  Sg)d 
where 

Pra=injection  pressure  at  the  wellhead  (psi) 
FPG=&ecture  pressure  gradient  from  Table  1 
(psi/fl) 

Sg^specific  gravity  of  the  injection  fluid 
(dimensionless) 

d=depth  to  top  of  injection  zone  (ft) 

III.  Alternative  Maximum  Pressures 
If  an  owner  or  operator  wishes  to 

inject  at  a  pressure  higher  than  that 
calculated  using  the  above  formula,  he 
or  she  may  submit  a  request  that  the 
USEPA  establish  an  alternative 
maximum  pressure  for  a  particular  field 
and  formation.  This  request  may  result 
in  permission  to  inject  at  higher 
pressures  if  the  operator  can 
demonstrate  to  the  satisfaction  of  the 
Agency  that  the  desired  injection 
pressure  will  not  fi'acture  the  confining 
layer  adjacent  to  the  lowermost 
Underground  Source  of  Drinking  Water 
(USDW)  and  that  there  will  be  no 
migration  of  fluids  into  a  USDW.  The 


Agency  may  grant  such  a  request  after 
notice  and  opportunity  for  public 
comment,  according  to  the  provisions  of 
40  CFR  part  124. 

If  a  request  for  an  Alternative 
Maximum  Pressure  is  denied,  the  owner 
or  operator  may  apply  for  a  UIC  permit 
under  40  CFR  144.25(c).  The  final 
permit  decision,  including  permit 
conditions  which  the  owner  or  operator 
considers  to  be  inappropriate,  may  be 
subject  to  administrative  review 
pursuant  to  40  CFR  124.19.  To  be  added 
to  a  mailing  list  to  receive  notice  of 
Agency  decisions  in  Michigan  regarding 
Alternative  Maximum  Pressures  or  Class 
HR  permits,  contact  USEPA,  Region  5 
Underground  Injection  Control  Section 
at  the  address  given  above. 

IV.  Notice  to  Owners  and  Operators 

Concurrent  with  publication  of  this 
notice,  USEPA  is  sending  certified 
written  notices  to  owners  and  operators 
of  wells  in  afiected  fields  informing 
them  of  the  applicable  formula  to  1^ 
used  in  determining  the  maximum 
allowable  liquid  injection  pressure. 

After  receipt  of  this  notice,  owners  and 
operators  who  exceed  the  injection 
pressure  established  under  the  formula 
or  the  alternative  maximum  pressure 
approved  by  USEPA  will  be  considered 
in  violation  of  40  CFR  147.1154(a),  and 
may  be  subject  to  enforcement  action, 
including  the  assessment  of  civil 
penalties  and  the  issuance  of 
compliance  orders.  If  an  owner  or 
operator  does  not  receive  a  certified 
written  notice  from  USEPA  within 
thirty  (30)  days  of  the  date  of  this  notice, 
he  or  she  should  immediately  contact 
USEPA,  Region  5  at  the  telephone 
number  given  above,  to  avoid  the 
possibility  of  violating  UIC  regulations. 

Dated:  December  6, 1993. 

Dale  S.  Bryson, 

Director,  Water  Division,  Region  5,  U.S. 
Environmental  Protection  Agency. 


Table  1.— Fracture  Pressure  Gradient  Values 


Reid 

Formation 

County 

T  ownship/range/section 

FPG  (psi/ft) 

Rear  1  alcA 

Niaq?ren  . 

Manistee . 

T23N.R15W,S12  . 

0.58 

RAAWAftOn  . 

Duridee  . 

Gladwin  . 

T17N,R2W,S19 

1.11 

Fnlmoiith 

Richfieiri  . 

Missaukee  .... 

T22N.R6W,S30,31  and . 

1.10 

T22N.R7W.S25.36  . - . 

Grout  . 

Richfield  . 

Gladwin  . 

T1RN.R2W,Rin, 11,14,1.5  . 

1.05 

KawkawUn . 

Dundee  . 

Ray  . 

T15N’R4E,^7.28,M.M  . 

1.23 

and  T14N.R4E.S3 . 

nnonriaQA  91 A  . 

A— 1  Carbonate  . 

Ingham  . 

TIN  R2W,R1. 5-1 7, 21 .29  . 

0.81 

(Salina)  . 

Richfield  . 

Richfield . 

Lapeer ..... _ 

T10N,Ri6e.S21-23,26-2833-35  . 

1.09 

West  Branch  28 . 

Dundee  . 

Ogemaw 

T22N.R2F,.«?2a.R/2  of  NW/4  . „ . 

1.25 

North  Wise . 

Dundee  . 

Isabella . 

TieN;R3W.S17  . 

1.12 

6S712 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA9»>14821 

Comments  Invited  On  Hawafl  Public 
Safety  Plan  Amendment 

December  9. 1993. 

On  June  2. 1993,  the  Commission 
accepted  the  Public  Safety  Plan  for 
Hawaii  (Region  11).  On  November  23, 
1993,  R^ion  11  submitted  a  proposed 
amendment  to  its  plan  that  would  revise 
the  current  channel  allotmmits.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  11  plan,  the 
Commission  is  soliciting  comments 
from  the  public  before  taking  action. 

(See  Report  and  Order,  General  Docket 
No.  87-112, 3  FCC  Red  905  (1987),  at 
paragraph  57.) 

Interested  parties  may  file  comments 
to  the  propo^  amendment  on  or  before 
January  18. 1994  and  reply  coimneiits 
on  or  before  February  2, 1994. 
Commenters  should  send  an  original 
and'five  copies  of  comments  to  toe 
Secretary.  Federal  Communications 
Commission.  Washington.  DC  20554 
and  should  clearly  idmitify  them  as 
submissions  to  PR  Docket  03-80  Hawaii 
Public  Safety  Region  11. 

Questions  regaraing  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  GommunicatkMM  Conunissioa. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  93-30684  Filed  12-15-93;  8.>4S  am) 
BajJNO  coot  C712-01-H 


PA  93-1481] 

Comments  Invited  on  Washington,  DC 
Metropolitan  Area  Public  Safety  Plan 
Amendment 

December  9, 1993. 

Oi  March  26, 1990,  the  Commission 
accepted  the  Public  Safety  Plan  for  the 
Washington,  DC  Metropolitan  area 
(Region  20).  On  November  24, 1993, 
R^on  20  submitted  a  proposed 
amendment  to  its  plan  to  give  the 
Regional  Plan  Review  Committee 
autoority  to  reallocate  its  13 
intraregional  interc^rebility  channels, 
except  channel  792,  to  general  pool 
assignment.  The  flexibility  to  include 
these  frequencies  in  the  general  pool 
assignment  may  allow  a  greater  number 
of  current  and  future  application 


requests  to  be  meL  Because  toe 
proposed  amendment  is  a  major  chmige 
to  the  Region  20  plan,  the  Commission 
is  soliciting  cemnments  from  the  public 
before  taldng  action.  (See  Repent  and 
Order,  G«ieral  Docket  No.  87-112, 3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  p«rties  may  file  comments 
to  the  propo^  amendment  on  or  before 
January  18, 1994  and  reply  comments 
on  or  before  Fefmiary  2, 1994. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commissitm,  Washington,  DC  20554 
and  should  clearly  identity  them  as 
submissions  to  Gen.  Docket  90-7 
Washington,  DC  Metropolitan  Area- 
Public  ^fety  Region  20. 

Questions  regarding  tois  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology.  (202)  653-8112. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Do&  93-30685  Filed  12-15-93;  8:45  am] 
BIUJNO  cooe  t71S-01-M 


FEDERAL  RESERVE  SYSTEM 

Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
Donald  L.  Sturm 

The  company  li^ed  in  this  notice  has 
applied  for  toe  Board’s  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  <Nr  to 
acquire  a  bank  or  bailk  holdtog  j 

company.  The  factors  that  are 
conside^  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  t^  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Fedm^l 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
qttestions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  jpresenled  at  a  hearing. 

Comments  regarding  tliis  application 
must  be  received  not  later  than 
December  27, 1993. 


A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198; 

1.  Donald  L.  Sturm,  Omaha,  Nebraska; 
to  acquire  100  percent  of  the  voting 
shares  of  Country  Hill  Bank,  Lenexa, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-30882  Filed  12-15-93;  8:45  am] 
BILUNQ  coot  e210-01-M 


FEDERAL  TRADE  COMMISSION 
(File  No.  931  013q 

Alvey  Htrtdifigs,  Inc.,  et  ai.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreemrat. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  tffings,  a  Missoinl-baaed 
corporation  and  its  subsidiary  to  divest, 
to  a  Commission-approved  buyer,  its 
own  horizontal  carousel  business  within 
six  months  of  acquiring  White  Storage  & 
Retrieval  Systems.  Inc.,  or  else  agree  to 
have  a  (Commission-appointed  trustee 
complete  the  divestiture.  In  addition, 
the  respondents  would  be  required  to 
comply  with  all  the  terms  of  a  Hold 
Separate  Agreement,  and  would  be 
prohibited,  for  a  period  of  t<m  years, 
from  acquiring,  without  prior 
Cfemmission  approval,  any  interest  in 
any  raitity  en^ged  in  the  manufacture 
or  sale  of  horizontal  carousels  in  the 
United  States  within  the  previous  two 
years. 

DATES:  Ckimments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Offioe  of  the  Secretary, 
room  159, 6to  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Howard  Morse,  FTC/S-3304, 
Washington,  DC  20580.  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
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and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 

Su^  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Conunission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

In  the  Matter  of  Alvey  Holdings,  Inc.,  a 
corporation,  and  Alvey,  Inc.,  a  corporation. 

The  Federal  Trade  Conunission 
("Commission”)  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Alvey,  Inc.,  a  wholly- 
owned  subsi^ary  of  Alvey  Holdings, 

Inc.  (collectively  “Alvey”  or  "proposed 
respondents”),  of  the  stock  of  White 
Storage  &  Retrieval  Systems,  Inc. 
(“White”),  a  New  Jersey  corporation, 
and  it  now  appearing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
Agreement  Containing  Consent  Order 
(“Agreement”)  to  divest  certain  assets, 
and  to  provide  for  certain  other  relief. 

It  is  hereby  agreed  by  and  between 
Alvey,  by  its  duly  authorized  officers 
and  its  attorneys,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondent  Alvey 
Holdings,  Inc.  is  a  corporation  duly 
o.-ganized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware. 

2.  Proposed  respondent  Alvey,  Inc.  is 
a  corporation  which  is  a  wholly-owned 
subsidiary  of  Alvey  Holdings,  Inc.,  and 
is  a  corporation  duly  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Missouri.  Both  Alvey  Holdings,  Inc.  and 
Alvey,  Inc.  have  their  principal  places 
of  business  located  at  9301  Olive 
Boulevard,  St.  Loms,  Missouri  63137. 

3.  White  Storage  &  Retrieval  Systems, 
Inc.,  is  a  corporation  organized,  existing, 
and  doing  business  imder  and  by  virtue 
of  the  laws  of  the  State  of  New  Jersey, 
with  its  principal  place  of  business 
located  at  30  Bori^t  Avenue, 
Kenilworth,  New  Jersey  07033. 

4.  Proposed  respondents  admit  all  of 
the  jurisdictional  facts  set  forth  in  the 
draft  Complaint  here  attached. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Apeement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 


6.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Conunission  it,  together  with  the  draft 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  actions  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
cirounstances  may  require)  and 
decision  in  disposition  of  the 

^  7.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  Complaint  here  attached,  or 
that  the  facts  as  alleged  in  the  draft 
Complaint,  other  than  jurisdictional 
facts,  are  true. 

8.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  Complaint 
corresponding  in  form  and  substance  to 
the  draft  Complaint  here  attached  and 
its  decision  containing  the  following 
Order  to  divest  and  cease  and  desist; 
and  (2)  make  information  public  with 
respect  thereto.  When  so  entered,  the 
Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  tim^rovided  by  statute  for 
other  orders.  Tne  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  decision  containing  the 
agreed-to  Order  to  proposed 
respondents’  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

9.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  complied  with  the  Order,  deposed 


-  1 

respondents  further  understand  that 
they  may  be  liable  for  dvil  penalties  in 
the  amovmt  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  that,  As  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  “Alvey”  means  collectively  Alvey 
Holdings,  Inc.,  a  Delaware  corporation, 
and  Alvey,  Inc.,  a  Missoviri  corporation, 
their  predecessors,  successors  and 
assigns,  divisions,  subsidiaries, 
affiliates,  companies,  groups, 
partnerships,  and  joint  ventures  that 
they  control,  directly  or  indirectly,  and 
their  directors,  officers,  employees, 
agents  and  representatives,  and  their 
successors  and  assigns. 

B.  "Buschman”  means  The  Buschman 
Company,  a  Delaware  corporation,  and 
a  wholly-owned  subsidiary  of  Alvey, 

Inc.,  and  Buschman’s  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships,  and  joint  ventures 
ffiat  Bushman  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  wd  representatives, 
and  their  respective  successors  and 
assigns. 

C.  “Diamond”  means  the  Diamond 
Machinery  Division  of  Buschman 
headquartered  in  Lewiston,  Maine,  and 
specifically  includes  all  assets  used  in 
or  relating  to  the  business  of  horizontal 
carousels  of  Alvey,  without  regard  to 
title  ownership  of  such  assets,  including 
the  manufacturing,  production, 
marketing,  warehousing,  distribution, 
and  resemch  and  development  facilities, 
and  all  other  assets,  properties, 
interests,  business  and  goodwill,  rights 
and  privileges,  tangible  and  intangible, 
related  thereto,  including,  without 
limitation,  the  following  assets 
attributable  to  or  used  by  Diamond: 

(1)  All  machinery,  fixtures, 
equipment,  vehicles,  furniture,  tools 
and  all  other  tangible  personal  property; 

(2)  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  management 
information  systems,  and  software; 

(3)  Technical  information,  intellectual 
property  rights,  trademarks  and  trade 
names  other  than  any  trademark  or  trade 
name  which  includes  in  any  form  the 
name  “Buschman,”  patents,  inventions, 
trade  secrets,  technology,  know-how, 
specifications,  designs,  drawings, 
processes  an(f  quality  control  data; 

(4)  Inventory; 

(5)  Accounts  and  notes  receivable; 

(6)  All  right,  title  and  interest  in  and 
to  owned  or  leased  real  property. 
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together  with  appurtenances,  license 
and  permits; 

(7)  All  right,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors  and  consignees; 

(8)  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

(9)  All  books,  records  and  files; 

(10)  All  items  of  prepaid  expenses; 

(11)  All  known  and  unknown, 
liquidated  or  unliquidated,  contingent 
or  fixed,  rights  or  causes  of  action  which 
Diamond  has  or  may  have  against  any 
third  party  and  all  such  rights  which 
Diamond  has  or  may  have  in  or  to  any 
asset;  and 

(12)  All  customer  (except  Buschman 
Europe  A/S)  agreements  or 
understandings,  whether  formal  or 
informal,  and  all  customer  records  and 
files. 

D.  “White”  means  White  Storage  & 
Retrieval  Systems,  Inc.,  a  New  Jersey 
,oorporation. 

E.  “Acquisition”  means  the  stock 
acquisition  of  White  by  Alvey  from 
Donald  J.  Weiss,  as  referenced  in 
Commission  Premerger  Report  Number 
93-1624. 

F.  “Commission”  means  the  Federal 
Trade  Commission. 

G.  “Horizontal  Carousels”  means 
continuous  loop,  horizontally  revolving 
devices  for  materials  handling  and 
storage,  and  generally  consisting  of 
drive  mechanisms,  power  sources, 
controls,  related  soWare,  and 
automatic  load/imload  devices. 

n 

It  is  further  ordered  that,  Alvey  shall 
comply  with  all  the  terms  of  the  Hold 
Separate  Agreement  attached  hereto  as 
Appendix  A  and  made  a  part  of  this 
Order.  The  Hold  Separate  Agreement 
shall  continue  in  effect  until  such  time 
as  Alvey  or  the  trustee  has 
accomplished  the  divestiture  required 
by  Paragraphs  IV  and  V  of  this  Order  or 
until  such  time  as  the  Hold  Separate 
Agreement  provides. 

m 

It  is  further  ordered  that.  Pending 
divestiture  of  Diamond,  Alvey  shall  take 
such  action  as  is  necessary  to  maintain 
the  viability  and  marketability  of 
Diamond,  and  shall  not  cause  or  i>ermit 
the  destruction,  removal,  wasting, 
deterioration  or  impairment  of 
Diamond,  except  in  the  ordinary  course 
of  business  that  does  not  affect  the 


viability  and  marketability  of  Diamond, 
ordinary  wear  and  tear  expected. 

IV 

It  is  further  ordered  that.  Within  six 
(6)  months  after  the  date  that  this  Order 
becomes  final,  Alvey  shall  divest, 
absolutely  and  in  g(^  faith.  Diamond. 
The  divestiture  shall  be  made  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission  and  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  as  an  ongoing  viable 
business  engaged  in  the  manufacture 
and  sale  of  horizontal  carousels,  to 
maintain  Diamond  as  an  independent 
competitor  in  the  horizontal  carousel 
business,  and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission’s  Complaint. 

V 

It  is  further  ordered  that: 

A.  It  Alvey  has  not  fully  complied, 
absolutely  and  in  good  faith,  with 
Paragraph  IV  of  this  Order  within  the 
time  period  provided  in  such  Paragraph, 
Alvey  shall  consent  to  the  appointment 
by  the  Commission  of  a  trustee  to  divest 
Diamond.  In  the  event  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  section  5(7)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(/), 
or  any  other  statute  enforced  by  the 
Commission,  Alvey  shall  similarly 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  cAril 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  (7)  of  the  Federal 
Trade  Commission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Alvey  to  comply  with  this 
Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  V.A.  or  this  Order,  Alvey 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee’s 
powers,  duties,  authorities,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Alvey, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Alvey  has  not  opposed 
the  selection  of  a  proposed  trustee 
within  fifteen  (15)  days  after  notice  by 
the  Commission’s  staff  to  Alvey  of  the 
identity  of  the  proposed  trustee,  Alvey 


shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
Diamond,  and  to  make  any  further 
arrangements  that  may  be  reasonably 
necessary  to  maintain  the  viability  and 
competitiveness  of  Diamond’s  business. 

(3)  The  trustee  shall  have  twelve  (12) 
months  fi'om  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  V.B(8)  to  accomplish  the 
divestiture.  If,  however,  at  the  end  of  the 
twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  the  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission  or,  in  the  case  of  a 
court-appointed  trustee,  by  the  court, 
provided,  however,  the  Commission 
may  only  extend  the  trustee’s 
divestitiire  period  two  (2)  times  for  such 
reasonable  time  as  the  trustee  may 
request,  not  to  exceed  one  (1)  additional 
year. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to 
Diamond,  or  to  any  other  relevant 
information,  as  the  trustee  may  request. 
Alvey  shall  develop  such  financial  or 
other  information  as  such  trustee  may 
request  and  shall  cooperate  with  any 
request  of  the  trustee.  Alvey  shall  take 
no  action  to  interface  with  or  impede 
the  trustee’s  accomplishment  of  the 
divestiture.  Any  delays  in  the 
divestiture  caused  by  Alvey  shall  extend 
the  time  for  divestiture  under  Paragraph 
V.B(3)  in  an  amount  equal  to  the  delay, 
as  determined  by  the  Commission  or,  for 
a  court-appointed  trustee,  by  the  court. 

(5)  Subject  to  Alvey’s  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  IV  of 
this  Order,  the  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  for 
the  divestiture.  The  divestiture  shall  be 
made  in  the  manner  set  out  in  Paragraph 
IV  of  this  Order,  provided,  however, 
that  it  the  trustee  receives  bona  fide 
offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
selected  by  Alvey  from  among  those 
approved  by  the  Commission. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Alvey,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or,  in  the  case  of  a 
'court-appointed  trustee,  the  court,  may 

set.  The  trustee  shall  have  authority  to 
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employ,  at  the  cost  and  expense  of 
Alvey,  such  consultants,  accountants, 
attome]r8,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  carry  oiit  the 
trustee’s  duties  and  responsibilities.  The 
trustee  shall  accoimt  to  Alvey  for  all 
monies  derived  from  the  divestiture  and 
all  expenses  incurred.  After  approval  by 
the  Conunission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Alvey  and  the  tru.stee*s  power  shall  be 
terminated.  The  trustee’s  compensation 
shall  be  based  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee’s  divesting  Diamond. 

(7)  Alvey  shall  indenmify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of.  or  in 
connection  with,  the  performance  of  the 
trusteeship,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  coimection  with  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 

tnA  tmctAA 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Alvey  shall  execute 
a  trust  agreement  that  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestitme  required  by  this  Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

(10)  The  Commission  or.  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  Diamond. 

(12)  The  trustee  shall  report  in  writing 
to  Alvey  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee’s 
efforts  to  accomplish  divestiture. 

VI 

It  is  further  ordered  that.  Within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 


thereafter  until  Alvey  has  fully 
complied  with  the  provisions  of 
Paragraphs  n,  m,  IV  and  V  of  this  Order, 
Alvey  shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Alvey 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  substantive  contacts  or  negotiations 
for  the  divestiture,  including  the 
identity  of  all  parties  contacted.  Alvey 
also  shall  include  in  its  compliance 
reports  copies  of  all  written 
commimications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

vn 

It  is  further  ordered  that.  For  a  period 
of  ten  (10)  Years  from  the  date  on  which 
this  Order  becomes  final,  Alvey  shall 
not,  without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  noncorporate,  then  engaged 
in,  or  within  the  two  years  prior  to  such 
acquisition  engaged  in,  the  manufacture 
or  sale  of  horizontal  carousels  in  the 
United  States. 

B.  Except  in  the  ordinary  course  of 
business,  acquire  any  assets  used  for.  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture  of 
horizontal  carousels  from  any  concern, 
corporate  or  non-corporate,  then 
engaged  in,  or  within  the  two  years 
prior  to  such  acquisition  engaged  in,  the 
manufacture  or  sale  of  horizontal 
carousels  in  the  United  States. 

On  the  anniversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
every  anniversary  thereafter  for  the 
following  nine  (9)  years,  Alvey  shall  file 
with  the  Commission  a  verified  written 
report  of  its  compliance  with  this 
Paragraph  of  this  Order. 

VIII 

It  is  further  ordered  that.  For  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Alvey,  Alvey  shall  permit  any 
duly  authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  Alvey 


relating  to  any  matters  contained  in  this 
Order;  and 

B.  Upon  five  (5)  days  notice  to  Alvey, 
and  without  restraint  or  interference 
from  Alvey,  to  interview  officers  or 
employees  of  Alvey.  who  may  have 
counsel  present,  regarding  sudi  matters. 

DC 

It  is  further  ordered  that,  Alvey  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prim  to  any  change  in  Alvey 
that  may  affect  compliance  obligations 
arising  out  of  this  Ghder  such  as 
dissolution,  assignment^  or  sale 
resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change. 

Agreement  To  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
“Agreement”)  is  by  and  between  Alvey 
Holdings,  Inc.,  a  corporation  organized 
and  existing  imder  the  laws  of  ffie  State 
of  Delaware,  and  Alvey,  Inc.,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Missouri 
(collectively  “Alvey”),  both  with  their 
principal  offices  and  places  of  business 
located  at  9301  Olive  Boulevard,  St. 
Louis,  Missouri  63137,  and  the  Federal 
Trade  Commission  (the  “Commission”), 
an  independent  agency  of  the  United 
States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914, 15  U.S.C.  41,  etseq.  (collectively, 
the  “Parties”). 

Premises 

Whereas,  on  August  6, 1993,  Ahrey 
entered  into  a  Sto^  Purchase 
Agreement  in  which  Alvey  agreed  to 
purchase  from  Donald  J.  Weiss  100%  of 
the  voting  securities  of  White  Storage  & 
Retrieval  Systems,  Inc.  (“White”),  a 
New  Jersey  corporation  (hereinafter  the 
“Acquisition”);  and 

Whereas.  Alvey  and  White  both  own 
and  operate  facilities  in  the  United 
States  for  the  manufacture  and  sale  of 
horizontal  carousels;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
anu 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  (“Consent  Order”),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  %  2.34  of  the  Commission’s 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  with  respect  to  the  horizontal 
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carousel  manufactxiring  facilities  owned 
by  Alvey  during  the  period  prior  to  the 
final  acceptance  of  the  Ck)nsent  Order  by 
the  Commission  (after  the  60-day  public 
notice  period),  divestiture  resulting 
fit)m  any  proceeding  challenging  the 
legality  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Diamond 
Machinery  Division  (“Diamond”)  of 
Alvey’s  The  Buschman  Company 
(“Buschman”)  subsidiary  as  described 
in  Paragraph  I  of  the  Consent  Order  and 
the  Commission’s  right  to  seek  to  restore 
Diamond  as  a  viable  competitor  in  the 
horizontal  carousel  business  in  the 
United  States;  and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  Diamond  as  an 
independent  business  pending  its 
divestiture  as  an  ongoing  enterprise. 

(ii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition,  and 

(iii)  Preserve  Diamond  as  an  ongoing 
entity  engaged  in  the  horizontal 
carousel  business  in  the  United  States  in 
the  event  that  divestiture  is  not 
achieved;  and 

Whereas,  Alvey’s  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Alvey  that  the 
Acquisition  is  illegal;  and 

Whereas,  Alvey  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement; 

Now,  therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  determined  that  it  has 
reason  to  believe  the  acquisition  may 
substantially  lessen  competition,  and  in 
consideration  of  the  Commission’s 
agreement  that,  unless  the  Commission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  further  relief  ft’om  Alvey 
with  respect  to  effects  of  the  Acquisition 
on  horizontal  carousel  manufacturing 
and  sales  in  the  United  States,  except 
that  the  Commission  may  exercise  any 
and  all  rights  to  enforce  this  Agreement 
and  the  Consent  Order  to  which  it  is 
annexed  and  made  a  part  thereof,  and, 
in  the  event  the  required  divestiture  is 
not  accomplished,  to  seek  divestiture  of 
Diamond  pursuant  to  the  Consent 
Agreement,  and  other  relief,  as  follows: 

1.  Alvey  agrees  to  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  Alvey  agrees  that  from  the  date  this 
Agreement  is  accepted  until  the  first  of 


the  dates  listed  in  subparagraphs  2.a- 
2.C,  hereof,  it  will  comply  with  the 
provisions  of  paragraph  3  of  this 
Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission’s 
Rules; 

b.  120  days  after  publication  in  the 
Federal  Register  of  the  Consent  Order, 
unless  by  that  date  the  Commission  has 
finally  accepted  such  Order;  or 

c.  The  day  after  the  divestiture 
required  by  the  Consent  Order  have 
been  completed. 

3.  Alvey  will  hold  Diamond,  as  it  is 
to  be  reconstituted  in  accordance  with 
this  Agreement,  separate  and  apart  on 
the  following  terms  and  conditions: 

a.  Prior  to  Alvey  acquiring  White  and 
within  thirty  (30)  days  of  the  date  that 
this  Agreement  is  accepted  by  the  * 
Commission.  Alvey  shall  cause 
Diamond  to  be  incorporated  as  a 
corporation,  separate  and  distinct  from 
Alvey  and/or  Buschman,  duly  organized 
under  and  existing  by  virtue  of  the  laws 
of  the  State  of  Maine,  and  will  effect  all 
formalities  and  legal  requirements 
necessary  to  accomplish  such 
incorporation. 

b.  Diamond  shall  be  held  separate  and 
apart  and  shall  be  operated 
independently  of  Alvey  (meaning  here 
and  hereinafter,  Alvey  excluding 
Diamond  and  excluding  all  personnel 
connected  with  Diamond  as  of  the  date 
this  Agreement  was  signed)  except  to 
the  extent  that  Alvey  must  exercise 
direction  and  control  over  Diamond  to 
assure  compliance  with  this  Agreement 
or  the  Consent  Order,  or  with  respecj  to 
the  services  to  be  provided  by  Alvey 
and/or  Buschman  pursuant  to  contract, 
as  provided  in  subparagraph  3.f  hereof. 

c.  Alvey  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly,  Diamond;  provided, 
however,  that  Alvey  may  exercise  only 
such  direction  and  control  over 
Diamond  as  is  necessary  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order. 

d.  Alvey  shall  maintain  the  viability 
and  marketability  of  Diamond,  and  shall 
not  sell,  transfer,  encumber  (other  than 
in  the  normal  course  of  business),  or 
otherwise  impair  its  marketability  or 
viability. 

e.  Except  for  the  single  Alvey  director, 
officer,  employee,  or  agent  serving  on 
the  “Diamond  Board”  (as  defined  in 
subparagraph  3.)  hereof),  Alvey  shall  not 
permit  any  director,  officer,  employee, 
or  agent  of  Alvey  or  White  also  to  be  a 
director,  officer  or  employee  of 
Diamond. 


f.  Except  as  required  by  law  or  except 
to  the  extent  that  necessary  information 
is  exchanged  in  the  course  of  defending 
investigations  or  litigation,  obtaining 
legal  advice,  acting  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order  (including 
accomplishing  the  divestiture),  and 
except  to  the  extent  that  certain 
designated  individuals  on  Alvey’s 
accounting  and  order  confirmation  staff 
may  provide  accounting  and  order 
confirmation  services  to  Diamond  on 
the  basis  of  a  contractual  arrangement 
between  Alvey  and  Diamond,  Alvey 
shall  not  receive  or  have  access  to,  or 
the  use  of,  any  of  Diamond’s  “material 
confidential  information”  not  in  the 
public  domain.  Any  such  information 
that  is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purposes  set  out  in  this  subparagraph. 
(“Material  confidential  information,”  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  Alvey,  and 
includes,  but  is  not  limited  to,  customer 
lists,  customers,  price  lists,  prices, 
individual  transactions,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets) 

g.  Alvey  may  retain  an  independent 
auditor  to  monitor  the  operation  of 
Diamond.  Said  auditor  may  report  to 
Alvey  on  all  aspects  of  the  operation  of 
Diamond  other  than  information  on 
customer  lists,  customers,  price  lists, 
prices,  individual  transactions, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets. 

h.  Alvey  shall  not  change  the 
composition  of  the  management  of 
Diamond  except  that:  (1)  The  non-Alvey 
(as  Alvey  is  defined  in  subparagraph  3.b 
hereof)  directors  or  members  serving  on 
the  Diamond  Board  (as  defined  in 
subparagraph  3.j  hereof)  shall  have  the 
power  to  remove  employees;  (2)  within 
five  (5)  days  of  the  incorporation 
referred  to  in  paragraph  3.a  hereof, 
Alvey  shall  be  permitted  to  name  and 
appoint  Diamond’s  corporate  officers; 
and  (3)  Richard  Anderson,  currently 
Operations  Manager  for  Diamond,  and  a 
long-time  Buschman  employee,  may  be 
permitted  to  transfer  back  to  Cincinnati 
as  had  been  previously  agreed  upon. 

i.  All  material  transactions  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  3.a-3.h 
hereof,  shall  be  subject  to  a  majority 
vote  of  the  Diamond  Board  (as  defined 
in  subparagraph  3.j  hereof).  The 
Diamond  management  shall  prepare 
capital  and  operating  budgets  each  six 
(6),jnonths,  which  shall  be  subject  to 
approval  of  a  majority  of  the  Diamond 
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Board  (as  defined  in  subparagraph  3.j 
hereof). 

).  Alvey  shall  elect  a  new  three-person 
board  of  directors  of  Diamond 
(“Diamond  Board”)  once  the 
incorporation  referred  to  in 
subparagraph  3.a  hereof  has  occurred. 
The  EKamond  Board  shall  have  the 
exclusive  authority  for  managing 
Diamond.  Alvey  may  elect  the  directors 
to  the  Diamond  Board  provided, 
however,  that  no  director  of  the 
Diamond  Board  shall  have  had  prior 
responsibility  for,  or  knowledge  of 
confidential  information  regaling 
Alvey’s  or  White’s  horizontal  carousel 
business,  and  no  more  than  one  Alvey 
director,  officer,  employee,  or  agent 
shall  be  a  director  of  the  Diamond  Board 
(“Alvey  Director”).  Except  as  permitted 
by  this  Agreement,  no  Alvey  Director,  so 
long  as  he  or  she  serves  as  a  director, 
shall  receive,  in  his  or  her  capacity  as 
a  director  of  the  Diamond  Board, 
material  confidential  information  and 
shall  not  disclose  any  such  information 
received  under  this  Agreement  to  Alvey 
or  use  it  to  obtain  any  advantage  for 
Alvey.  Such  Alvey  Director  shall 
participate  in  matters  which  come 
before  the  Diamond  Board  only  for  the 
limited  purpose  of  considering  a  capital 
investment,  the  hiring  of  outside 
services,  or  lease  transactions  in 
amounts  exceeding  $10,000,  and 
carrying  out  Alvey’s  responsibilities 
under  this  Agreement  or  the  Consent 
Order.  Except  as  permitted  by  this 
Agreement,  such  Alvey  Director  shall 
not  participate  in  any  matter,  or  attempt 
to  influence  the  votes  of  the  other 
directors  with  respect  to  matters,  that 
would  involve  a  conflict  of  interest  if 
Alvey  and  Diamond  were  separate  and 
independent  entities.  Meetings  of  the 
Diamond  Board  during  the  term  of  this 
Agreement  shall  be  stenographically 
transcribed  and  the  transcripts  retained 
for  two  (2)  years  after  the  termination  of 
this  Agreement. 

k.  Ajay  Alvey  employee  who  obtains 
or  may  obtain  confidential  information 
under  this  Agreement  shall  enter  a 
confidentiality  agreement  prohibiting  . 
disclosure  of  confidential  information 
until  the  day  after  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

l.  All  earnings  and  profits  of  Diamond 
shall  be  retained  separately  in  or  on 
behalf  of  Diamond.  If  necessary,  Alvey 
shall  provide  Diamond  with  sufficient 
working  capital  to  operate  at  its  historic 
rate  of  operation. 

m.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Alvey  (meaning  here  and 
hereinafter  Alvey  including  Diamond) 
to  divest  itself  of  Diamond  or  to  compel 


Alvey  to  divest  any  assets  or  businesses 
of  Diamond  that  it  may  hold,  or  to  seek 
any  other  injunctive  or  equitable  relief, 
Alvey  shall  not  raise  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  permitted 
the  Acquisition.  Alvey  waives  all  rights 
to  contest  the  validity  of  this 
Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Alvey 
made  to  its  principal  office,  Alvey  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
Alvey  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  Alvey 
relating  to  compliance  with  this 
Agreement; 

D.  Upon  five  (5)  days  notice  to  Alvey, 
and  without  restraint  or  interference 
ft'om  it,  to  interview  officers  or 
employees  of  Alvey,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

5.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  ft'om  Alvey 
Holdings,  Inc.  and  Alvey,  Inc. 
(collectively  “Alvey”). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persops. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
Agreement’s  proposed  Order. 

The  Commission’s  investigation  of 
this  matter  concerned  Alvey’s  proposed 
acquisition  of  the  capital  stock  of  White 
Storage  &  Retrieval  Systems,  Inc. 
(White).  Both  Alvey  and  White  make 
and  sell  horizontal  carousels  in  the 
United  States  and  are  direct  and 
substantial  competitors.  Horizontal 
carousels  are  continuous-loop, 
horizontally  revolving  devices  for 
materials  handling  and  storage, 
consisting  of  drive  mechanisms,  power 


sources,  controls,  related  software,  and 
automatic  load/unload  devices. 

The  Commission  has  reason  to  believe 
that  Alvey’s  acquisition  of  White  would 
substantially  lessen  competition  in  the 
United  States  horizontal  carousel 
market.  The  proposed  Complaint 
charges  that  there  are  only  four 
competitors  in  the  United  States 
horizontal  carousel  market — ^White,  the 
Diamond  Machinery  Division  of  Alvey’s 
Buschman  subsidiary,  Raymond 
Corporation,  and  Richards-Wilcox, 

Inc. — which  collectively  make 
approximately  $20  million  in  horizontal 
carousel  sales  annually.  White  is  the 
leading  manufacturer  and  seller  of 
horizontal  carousels  in  the  United 
States,  with  approximately  55%  of 
dollar  sales.  Alvey  is  a  significant 
competitor  to  White  in  horizontal 
carousels,  with  around  23%  of  dollar 
sales  in  the  U.S.  The  U.S.  horizontal 
carousel  market  is  already  highly 
concentrated,  whether  measured  by  the 
Herfindahl-Hirschman  Index  or  by  four- 
firm  concentration  ratios.  Alvey’s 
acquisition  of  White  will  substantially 
increase  concentration  in  an  already 
highly  concentrated  market.  Entry  into 
the  market  sufficient  to  undermine  an 
anticompetitive  price  increase  would 
take  well  in  excess  of  two  years  because 
of  the  need  for  competitors  to  have 
reference  sites,  software,  an  installed 
base  of  customers,  and  an  effective 
reputation  for  competency  in 
developing  system  integration 
capabilities. 

According  to  a  proposed  Complaint 
accompanying  the  Agreement,  the 
proposed  acquisition  would  be  in 
violation  of  section  7  of  the  Clayton  Act, 
as  amended,  15  U.S.C.  18,  and  section 
5  of  the  FTC  Act,  as  amended,  15  U.S.C. 
45.  The  proposed  Order,  if  issued  by  the 
Commission,  would  settle  the 
Complaint,  which  alleges 
anticompetitive  effects  in  the  United 
States  horizontal  carousel  market. 

Under  the  proposed  Order,  Alvey 
would  have  six  (6)  months  from  the  date 
the  proposed  Order  becomes  final  to 
divest  the  Diamond  Machinery  Division 
of  Buschman,  which  constitutes  Alvey’s 
horizontal  carousel  business.  The 
divestiture  would  be  made  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission.  If  Alvey  failed  to 
divest  Diamond  to  an  approved  acquirer 
within  six  (6)  months  after  the  date  the 
proposed  Order  becomes  final,  Alvey 
would  consent  to  the  Commission’s 
appointment  of  a  trustee  to  complete  the 
divestiture.  Pending  completion  of  the 
divestiture  required  under  the  proposed 
Order,  Alvey  would  be  required  to 
maintain  the  viability  and  marketability 
of  Diamond. 
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Under  the  terms  of  the  proposed 
Order,  Alvey  would  also  be  required  to 
comply  with  all  the  terms  of  a  Hold 
Separate  Agreement  executed  by  Alvey 
and  the  Commission,  which  would 
require  Alvey  to  hold  Diamond  separate 
and  apart  Grom  Alvey.  Alvey  would  not 
be  permitted  to  influence  or  exercise 
any  direction  or  control  over  Diamond. 
Alvey  would  be  required  to  elect  a  new 
three-member  board  of  directors  of 
Diamond  to  oversee  the  present 
management  of  the  company. 

The  proposed  Order  would  also 
prohibit  Alvey,  for  a  period  of  ten  (10) 
years  from  the  date  the  proposed  Order 
becomes  final,  from  acquiring,  without 
the  priw  approval  of  the  Commission, 
any  interest  in  any  concern  engaged  in 
the  manufacture  or  sale  of  horizontal 
carousels  in  the  United  States. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  Order, 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  Agreement 
and  proposed  Oder  or  to  modify  in  any 
way  their  terms. 

Dootfd'S.  Clark. 

Secretary. 

(FR  Doc.  93-30681  Filed  12-15-93: 8:45  am] 
BIUJNa  COOC  S790-«1-M 


[DM.  9262] 

Baltimore  Metropolitan  Pharmaceutical 
Association,  Inc^  at  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  two  Maryland 
associatitms  horn  entering  into,  (x 
organizing  or  encouraging  any 
agreement  among  pharmacy  firms  to 
refuse  to  participate  in  third-party  payer 
prescription  drug  reimbursement  plans, 
it  would  also  prohibit,  for  five  years,  the 
respondents  ^m  providing  comments 
or  advice  to  any  pharmacist  or 
pharmacy  on  the  desirability, 
profitability,  or  appropriateness  of 
participating  in  any  existing  or 
propo^  participatitm  agreement. 
DATES:  Comments  must  be  received  on 
or  before  F^miary  14, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Ofiice  of  the  Secretary, 


room  1S9, 6th  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20S80. 

FOR  FWTHER  MFORMATION  CONTACT:  John 
Hoagland,  FTC/S-3308,  Washington,  DC 
20580.  (202J  326-2893. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission’s 
Rules  of  Practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission’s  Rules  of  Practice  (16jCFR 
4.9{b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

lu  the  Matter  of  Baltimore  Metropolitan 
Pharmaceutical  Association,  Inc.,  a 
corporation,  and  Maryland  Pharmacists 
Association.  Inc.,  a  corporation. 

The  agreement  herein,  by  and 
between  the  Baltimore  Metropolitan 
Pharmaceutical  Association.  Inc.,  a 
corporation,  and  the  Maryland 
Pharmacists  Association,  Inc.,  a 
corporation,  (hereinafter  sometimes 
referred  to  as  “BMPA*”  and  “MPhA," 
respectively,  or  as  “respondents,” 
collectively),  by  their  duly  authorized 
officers,  and  their  attorney,  and  counsel 
for  the  Federal  Trade  Commission,  is 
'entered  into  in  accordance  with  the 
Commission’s  Rule  governing  conselSit 
order  procedures.  In  accordance 
therewith  the  parties  her^y  agree  that: 

1.  Respondent  BMPA  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland.  Respondent  MPhA  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland.  Both 
respondents  have  their  offices  and 
principal  places  of  business  at  650  West 
Lombvd  Street,  Baltimore.  Maryland 
21201. 

2.  Respondents  have  been  served  with 
a  copy  of  ffie  OHnplaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  5  of  the 
Federal  Trade  Commission  Act. 

3.  Respcmdents  admit  all  the 
jiuisdictional  facts  set  forth  in  the 
Commission’s  complaint  in  this 
proceeding. 

4.  Respondents  waive: 

(a)  Any  fiirther  procedural  steps; 


(b)  The  requiremmit  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commissicm,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  with  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  respondents,  in 
w'hich  event  it  will  take  such  action  as 
it  may  consider  appropriate,  or  issue 
and  serve  its  decision,  in  disposition  of 
the  proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violate  as  alleged  in  said 
copy  of  the  complaint  issued  by  the 
Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdra-wn  by  the  Commission  pursuant 
to  the  provisiixis  of  §  3.25(f)  of  ffie 
Commission's  Rules,  the  Ccmmission 
may,  without  further  notice  to 
respondents,  (1)  issue  its  decisi<Hi 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  SKvioe.  Delivery  by  the  U.S. 

Postal  Service  of  the  decision  containing 
the  agreed'to  order  to  respondents’ 
addr^,  as  stated  in  this  agreement, 
shall  con^itute  service.  Respondents 

.  waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
to  conti^ict  the  terms  of  the  order. 

8.  Respondents  have  read  the 
complaint  and  the  order  contemplated 
hwwy.  ’Ihey  imderstand  that  once  the 
order  has  bmn  issued,  they  will  be 
reouired  to  file  one  or  more  compliance 
repoits  blowing  that  they  have  fully 
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complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable-for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  Hnal. 

Order 

/ 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  “BMPA”  means  the  Baltimore 
Metropolitan  Pharmaceutical 
Association,  Inc.,  and  its  directors, 
committees,  officers,  agents, 
representatives,  employees,  successors 
and  assigns; 

B.  “MPhA”  means  the  Maryland 
Pharmacists  Association,  Inc.,  and  its 
directors,  committees,  officers,  agents, 
representatives,  employees,  successors 
and  assigns; 

C.  "Third-party  payer”  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  person 
or  entity  agrees  to  pay  for  prescriptions 
disi>ensed  by  pharmacies  to  individuals 
described  in  the  plan  or  program  as 
eligible  for  coverage  (“Covered 
Persons"),  and  includes,  but  is  not 
limited  to,  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Cross 
and  Blue  Shield  plans;  health 
maintenance  organizations;  preferred 
provider  organizations;  prescription 
service  administrative  organizations; 
and  health  benefits  programs  for 
government  employees,  retirees  and 
dependents; 

D.  “Participation  agreement”  means 
any  existing  or  proposed  agreement,  oral 
or  written,  in  which  a  third-party  payer 
agrees  to  reimburse  a  pharmacy  firm  for 
the  dispensing  of  prescription  drugs  to 
Covered  Persons,  and  the  pharmacy  firm 
agrees  to  accept  such  payment  from  the 
third-party  payer  for  such  prescriptions 
dispensed  during  the  term  of  the 
agreement; 

E.  “Pharmacy  firm”  means  any 
partnership,  sole  proprietorship  or 
corporation,  including  all  of  its 
subsidiaries,  afiiliates,  divisions  and 
joint  ventiues,  that  owns,  controls  or 
operates  one  or  more  pharmacies, 
including  the  directors,  officers, 
employees,  and  agents  of  such 
partnership,  sole  proprietorship  or 
corporation,  as  well  as  the  directors, 
officers,  employees,  and  agents  of  such 
partnership’s,  sole  proprietorship’s  or 
corporation’s  subsidiaries,  affiliates, 
divisions  and  joint  ventures.  'The  words 
"subsidiary,”  “affiliate,”  and  “joint 
venture”  refer  to  any  firm  in  which 
there  is  partial  (10%  or  more)  or  total 
ownership  or  control  between 
corporations. 


n 

It  is  ordered  that.  BMPA  and  MPhA, 
directly,  indirectly,  or  through  any 
corporate  or  other  device,  in  or  in 
connection  with  their  activities  in  or 
afiecting  commerce,  as  “commerce”  is 
defined  in  section  4  of  the  Federal  Trade 
Commission  Act,  forthwith  cease  and 
desist  from: 

A.  Entering  into,  threatening  or 
attempting  to  enter  into,  organizing, 
encouraging,  continuing,  cooperating  in. 
or  carrying  out  any  agreement  between 
or  among  pharmacy  firms,  either 
express  or  implied,  to  withdraw  from, 
threaten  to  withdraw  from,  refuse  to 
enter  into,  or  threaten  to  refuse  to  enter 
into,  any  participation  agreement; 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
continuing  a  formal  or  informal  meeting 
of  representatives  of  pharmacy  firms 
after  (1)  any  person  makes  any 
statement  concerning  one  or  more  firms, 
intentions  or  decisions  with  respect  to 
entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in,  threatening  to 
withdraw  from,  or  withdrawing  ft'om 
any  existing  or  proposed  participation 
agreement  and  BMPA  or  MPhA  fails  to 
eject  such  person  from  the  meeting,  or 
(2)  two  persons  make  any  such 
statements; 

C  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
communicating  in  any  way  to,  or 
soliciting  in  any  way  ftnm,  any 
pharmacist  or  pharmacy  firm  any 
information  concerning  any  pharmacy 
firm’s  intention  or  decision  with  respect 
to  entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in,  threatening  to 
withdraw  from,  or  withdrawing  from 
any  existing  or  proposed  participation 
agreement;  and 

D.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
providing  comments  or  advice  to  any 
pharmacist  or  pharmacy  firm  on  the 
desirability,  profitability  or 
appropriateness  of  participating  in  any 
existing  or  proposed  participation 
agreement.  However,  nothing  in  this 
paragraph  shall  prohibit  BMPA  or 
MPhA  from  communicating  purely 
factual  information  describing  the  terms 
and  conditions  of  any  p^icipation 
agreement  or  operations  of  any  third- 
party  payers. 

Provided  that  nothing  in  this  order 
shall  be  construed  to  prevent  BMPA  or 
MPhA  fiom  exercising  rights  protected 
under  the  First  Amendment  to  the 
United  States  Constitution  to  petition 
any  federal,  state,  or  local  government 
executive  agency  or  legislative  body 


concerning  legislation,  rules,  programs, 
procedures,  or  plans,  or  to  participate  in 
any  federal,  state,  or  local 
administrative  or  judicial  oroceeding. 

in 

It  is  further  ordered  that: 

A.  BMPA  distribute  by  first-class  mail 
a  copy  of  this  order  and  the 
accompanying  complaint  to  each  of  its 
members  within  sixty  (60)  days  after  the 
date  this  order  becomes  final; 

B.  MPhA  distribute  by  first-class  mail 
a  copy  of  this  order  and  the 
accompanying  complaint  to  each  of  its 
members  ffiat  is  not  also  a  member  of 
BMPA,  within  sixty  (60)  days  after  the 
date  this  order  becomes  final; 

C.  MPhA  publish  this  order  and  the 
accompanying  complaint  in  an  issue  of 
The  Maryland  Pharmacist  or  in  any 
successor  publication  published  no  later 
than  ninety  (90)  days  after  the  date  this 
order  becomes  final,  in  the  same  type 
size  normally  used  for  articles  that  are 
published  in  The  Maryland  Pharmacist 
or  successor  publication; 

D.  BMPA  and  MPhA,  for  a  period  of 
five  (5)  years  after  the  date  this  order 
becomes  final,  provide  each  new  BMPA 
member  and  MPhA  member  with  a  copy 
of  this  order  at  the  time  the  member  is 
accepted  into  membership  of  BMPA  or 
MPhA; 

E.  BMPA  and  MPhA  each  file  a 
verified,  written  report  with  the 
Commission  within  ninety  (90)  days 
after  the  date  this  order  b^omes  final, 
and  annually  thereafter  for  five  (5)  years 
on  the  anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may,  by  written 
notice  to  BMPA  or  MPhA,  require, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  compiled  and  is 
complying  with  the  order; 

F.  Bl^A  and  MPhA  for  a  period  of 
five  (5)  years  after  the  date  this  order 
becomes  final,  maintain  and  make 
available  to  Commission  stafi  for 
inspection  and  copying  upon  reasonable 
notice,  records  adequate  to  describe  in 
detail  any  action  taken  in  connection 
with  the  activities  covered  by  parts  n 
and  in  of  this  order,  including,  but  not 
limited  to,  all  documents  generated  by 
BMPA  or  MPhA  or  that  come  into 
BMPA’s  or  MPhA’s  possession,  custody, 
or  control  regardless  of  source,  that 
embody,  discuss  or  refer  to  the  terms  or 
conditions  of  any  participation 
agreement;  and 

G.  BMPA  and  MPhA  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  BMPA 
or  MPhA  su^  as,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation  or  association, 
change  of  name,  change  of  address. 
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dissorution,  or  any  other  change  that 
may  affact  compliance  with  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Pnblic  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order. 
The  agreement  is  from  the  Baltimore 
Metropolitan  Pharmaceutical 
Association,  Inc.  (“BMPA”)  and  the 
Maryland  Pharmacists  Association.  Inc. 
(“MPhA")  (collectively  referred  to  as 
"respondents”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement’s  proposed 
order. 


Description  of  Complaint 

The  complaint  issued  by  the 
Commission  on  Septmnber  28, 1993 
alleges  that  respondents'  members 
agre^  to  refuse  to  participate  in  the 
City  of  Baltimore  ("City”)  employees 
prescription  drug  benefit  plan  ("Plan”). 
The'complaint  alleges  that  this 
agreement  coerced  the  Prudential 
Insurance  Company  of  America,  Inc. 
("Prudential”)  into  raising  the  prices 
paid  to  Maryland  pharmacies, 
benefitting  respondents’  members.  More 
specifically,  the  complaint  alleges  the 
following  facts. 

BMPA  and  MPhA  are  associations  of 
pharmacists  who  practice  or  reside  in 
Maryland.  In  1968,  respondents  were, 
and  still  are,  affiliated.  BMPA  and 
MPhA  share  common  offices  and  staff, 
including  a  common  Executive  Director. 
Most  of  BMPA’s  members  are  also 
members  of  MPhA. 

Customers  often  receive  prescriptions 


under  which  a  ffiird-party  payer 
compensates  the  pharmacy  directly  for 
the  prescription  according  to  a 
predetermined  formula.  A  pharmacy 
that  has  agreed  to  accept 
reimbursements  under  this  formula  is 
called  a  "participating  pharmacy.”  The 
agreement  that  the  partici{ 
pharmacy  signs  with  the  i 
payer  is  call^  a  "participation 
agreement.”  The  Plan  was  a  prescription 
drug  benefit  plan  that  covert 
approximately  100,000  beneficiaries. 
Ftudential  insured  the  Plan,  and  PCS, 
Inc.  ("PCS”),  administered  the  Plan. 


While  the  contract  between  the  Qty  and 
Prudential  did  not  set  the 


reimbursement  terms  of  the  Plan,  thus 
permitting  Prudential  to  change  the 


reimbursement  rate  at  any  time,  the 
contract  did  require  Prudential  to  have 
at  least  100  participating  pharmacies 
within  the  City.  Pharmacies  that 
participated  in  the  Plan  accepted  as 
payment  in  full  a  reimbursement  of  the 
ingredient  cost  of  the  drug  and  a 
professional  fee  for  dispensing  the  drug. 

Prudential  originally  offered  the  Plan 
with  the  Average  Wholesale  Price 
("AWP")  of  the  drug  as  the  upper  limit 
for  the  reimbursement  of  the  ingredient 
cost  of  the  drugs  dispensed.  In  1988, 
respondents’  members  participated  in 
many  prescription  drug  benefit  plans 
offered  by  third-party  payers,  including 
the  Plan  as  it  existed  prior  to  August  15, 
1988. 

The  complaint  alleges  that,  on  August 

5. 1988,  PCS  announced  that,  on  August 

15. 1988,  Prudential  would  reduce  the 
upper  limit  of  the  reimbursement  rate 
for  ingredient  costs  for  drugs  to  AWP 
minus  10%.  The  proposed  reductiorv, 
was  intended  to  minimize  costs  by 
reducing  the  price  paid  to  pharmacies 
for  serving  City  employees,  retirees,  and 
their  dependents,  while  offering  a 
reimbursement  rate  high  enough  to 
attract  a  sufficient  number  of 
pharmacies  to  ensure  that  there  were  at 
least  100  participating  pharmacies 
within  the  City.  Members  of  the 
respondents  would  have  sufiered  a  loss 
of  customers  if  their  competitors  had 
participated  in  the  Plan  at  a  time  when 
th^  were  not  participating. 

The  complaint  alleges  that,  in  August 
through  November  of  1988, 
respondents:  Held  meetings  where  the 
reductirm  and  possible  action  in 
response  to  it  were  discussed; 
communicated  to  pharmacists  the  need 
for  pharmacies  within  the  City  to  refuse 
to  participate  in  the  Plan  so  that  ^ 
Prudentid  would  be  in  violation  of  its 
contractual  diligation  to  have  at  least  ’ 
100  participating  pharmacies  within  the 
City  and  thus  be  forced  to  raise  the 
reimbursement  rate  to  its  original  level; 
requested  pharmacists  to  notify  them  if 
their  pharmacies  did  not  intend  to 
participate  in  the  Plan;  kept  a  list 
identifying  those  pharmacies  that 
intended  to  stop  participating  in  the 
Plan  mid  communicated  this 
information  to  their  members.  Through 
these  exchanges  of  information, 
respondents’  members  were  informed 
that  a  sufficient  number  of  pharmacies 
had  agreed  to  stop  participating  in  the 
Plan  to  reduce  the  number  of 
participating  pharmacies  within  the  City 
to  below  100.  Respondents  exhorted 
their  members  not  to  participate  in  the 
Plan  at  the  lower  reimbursement  rate  in 
order  to  coerce  Prudential  to  increase 
the  level  of  reimbursement  under  the 
Plan.  More  than  75  pharmacies  operated 


by  member  pharmacists  within  the  City 
agreed  to  stop  participating  in  the  Plan 
on  November  1. 1988.  As  a  result. 
Prudential  was  placed  in  violation  of  its 
contract  with  the  City  and  was  forced  to 
raise  the  reimbursement  rate  back  to 
AWP  on  November  5, 1988. 

The  complaint  alleges  that  the 
agreements  to  refuse  to  participate  in 
the  Plan  injured  consumers  by  reducing 
competition  among  pharmacy  firms 
with  respect  to  prescription  drug  benefit 
plans.  The  complaint  hirther  alleges  that 
the  agreements  to  refiise  to  participate 
in  the  Plan  increased  the  cost  of 
providing  prescription  drug  benefit 
plans. 

Description  of  the  Proposed  Consent 
Order 

The  proposed  order  would  require  the 
respondents  to  cease  and  desist  firom 
entering  into  any  agreement  to  refuse  to 
enter,  threaten  to  refuse  to  enter,  or 
withdraw  from  any  existing  or  proposed 
participation  agreement  ofieredby  a 
third-party  payer.  The  proposed  order 
would  prohibit  the  respondents,  for  five 
years,  ^m  soliciting  or  communicating 
to  any  pharmacist  any  information 
concerning  any  pharmacy  firm’s 
intention  or  decision  concerning 
participation  in  any  participation 
agreement  offered  by  a  third-party 
payer.  The  proposed  order  would  also 
prohibit  the  respondents,  for  five  years, 
firom  continuing  a  meeting  after  any 
person  makes  any  statement  concerning 
one  or  more  firms’  intentions  or 
decisions  concerning  participation  in 
any  participation  agreement  offered  by  a 
third-party  payer  unless  that  person  is 
ejected  from  the  meeting.  If  two  persons 
make  such  statements,  ffie  meeting  may 
not  continue.  The  proposed  order  would 
prohibit  the  respondents,  for  five  years, 
from  providing  comments  or  advice  to 
any  pharmacist  or  pharmacy  on  the 
desirability,  profitability,  or- 
appropriateness  of  participating  in  any 
existing  or  proposed  participation 
agreement 

The  proposed  order  would  not 
prohibit  the  respondents  from 
communicating  to  their  members  purely 
factual  information  describing  the  terms 
and  conditions  of  any  participation 
agreement  or  operations  of  any  third- 
party  payer.  Nor  would  the  proposed 
order  prohibit  respondents  mm 
petitioning  the  government  on  matters 
involving  legislation,  rules,  programs, 
procedures,  or  plans,  or  to  participate  in 
any  federal,  state,  or  local 
administrative  or  judicial  proceeding. 

The  proposed  order  would  require 
each  respondent  to  distribute  a  copy  of 
the  order  to  its  members.  Where  a 
member  of  MPhA  is  also  a  member  of 
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BMPA,  only  BMPA  would  be  required 
to  send  that  member  a  copy  of  the  order. 
The  proposed  order  also  would  require 
MPhA  to  publish  the  order  in  The 
Maryland  Pharmacist.  The  proposed 
order  would  also  require  respondents, 
for  five  years,  to  provide  all  new 
members  with  a  copy  of  the  order.  The 
proposed  order  would  also  require  the 
respondents  to  file  compliance  reports, 
to  retain  certain  documents,  and  to 
notify  the  Commission  of  changes  that 
may  aff'ect  compliance  with  the 
proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  propos^  order  or  to 
modify  their  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  puiposes 
only,  and  does  not  constitute  an 
admission  by  any  of  the  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  complaint. 

Donald  S.  Claric, 

Secretary. 

(FR  Doc.  93-30682  Filed  12-15-^3;  8:45  ami 
BILUNQ  CODE  S7SO-01-M 

[OkLC-3472] 

Columbia  Hospital  Corp.,  at  aL; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
resp<mdents  to  divest  Kissimmee 
Memorial  Hospital,  and  this  divestiture 
has  been  consummated.  In  addition,  it 
prohibits,  among  other  things,  the 
respondents  from  acquiring,  for  10 
years,  any  acute  care  hospital  in  Osceola 
County,  Florida  without  prior 
Commission  approval.  The  prior 
approval  requirement  also  is  to  be  met 
before  respondents  permit  any  acute 
care  hospital  they  operate  in  the  county 
to  be  acquired  by  any  entity  that  already 
operates  a  hospital  there. 

DATES:  Complaint  and  Order  issued 
November  19, 1993.* 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Horoschak,  FTC/S-3115, 
Washington,  DC  20580.  f^02)  326-2756. 

1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission’s  Public 
Reference  Brajich.  H-130, 6th  Stre^  a  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20560. 


SUPPLEMENTARY  INFORMATION:  On 
Thursday,  September  9, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
47458,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Columbia 
Hospital  Ck>rporation,  et  al.,  for  the 
purpose  of  soliciting  public  comment, 
interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C 
46.  Interpret  or  apply  sec.  5,  38  Stat.  719,  as 
amended;  sec.  7. 38  Stat  731,  as  amended; 

15  U.SX:.  45. 18. 

Donald  S.  Claris, 

Secretary. 

(FR  Doc.  93-30680  Filed  12-15-93;  8:45  am) 
BILLINQ  CODE  675<M>1-M 

[Docket  No.  C-34711 

OSRAM  SYLVANIA  Inc.;  Prohibited 
Trade  Practices,  and  Affirntative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Massachusetts-based  corporation  from 
misrepresenting  the  light  output, 
wattage,  and  energy  cost  savings  of  any 
of  its  li^t  bulbs,  except  for  certain 
speciality  bulbs.  The  respondent  is  also 
required  to  disclose,  whenever  it  claims 
electricity  cost  savings  or  any 
environmental  benefits  for  its  bulbs,  that 
the  bulbs  produce  less  light  than  the 
bulbs  to  which  they  are  compared,  if 
true. 

OATES:  Complaint  and  Order  issued 
November  17, 1993.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse  or  Sara  Greenberg,  Boston 
Regional  Office,  Federal  Trade 
Commission,  10  Causeway  St.,  room 
1184,  Boston,  MA  02222-1073,  (617) 
565-7240. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  September  7, 1993,  there  was 

'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  fr^  the  Commission’s  Public 
Reference  Braoch,  H-130. 6th  Street  A  Pennsylvmia 
Avenue,  NW.,  Washii^on.  DC  20580. 


published  in  the  Federal  Register,  58  FR 
47141,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  OSRAM 
SYLVANIA  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  o^ered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C 
46.  Interprets  or  applies  sec.  5.  38  Stat.  719. 
as  amended;  15  U.S.C  45. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  93-30676  Filed  12-15-93;  8:45  am] 
BEXatO  COOE  «7SO-O1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  400] 

Cooperadve  Agreements  To  Conduct 
Research,  TreatmenL  and  Education 
Programs  on  Lyme  Disease  in  the 
United  Stales 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  Fiscal  Year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  conduct  research  on  Lyme 
disease.  Topics  include:  Disease 
surveillance  and  epidemiological 
studies,  development  of  improved 
diagnostic  tests,  pathogenesis  of 
infection  with  Borrelia  burgdorferi 
(including  the  development  of  animal 
models),  ecologic  studies,  and  the 
development,  implementatimi,  and 
evaluation  of  prevention/control 
strategies.  In  addition,  funds  are 
available  for  the  development  of 
educational  programs,  and  the 
development,  production,  and 
distribution  of  educational  materials. 
This  program’s  overall  objective  is  to 
lower  the  incidence  of  Lyme  disease  in 
hyperendemic  states  to  5  per  100,000 
populaticm  or  less  by  the  year  2000. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  “Healthy  People  2000,”  a 
PHS-led  national  activity  to  reduce 
mcHbidity  and  mortality  and  improve 
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the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  “Healthy  People 
2000,”  see  the  Section  “Where  To 
Obtain  Additional  Information.”) 

Authority 

This  program  is  authorized  under 
sections  301  and  317  of  the  Public 
Health  Service  Act,  as  amended  (42 
U.S.C  241  and  247b). 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
state  and  local  health  departments,  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  non-profit  businesses 
are  eligible  to  apply. 

Participation  in  proposed  activities  by 
physicians,  scientists,  public  health 
specialists  and  educators  with  expertise 
an^  experience  in  Lyme  disease  and  its 
a^ociated  microbiologic,  immunologic, 
environmental  and  entomological 
aspects  is  desirable.  In  addition, 
combined  program  activities  involving 
state  and  local  health  departments, 
universities,  colleges,  and  private 
nonprofit  organizations  are  encouraged. 
Preference  will  be  given  to  competing 
continuation  applications. 

Availability  of  Funds 

Approximately  $2,700,000  is  available 
in  FY  1994  to  fund  approximately  15  to 
25  new  and  competing  continuation 
awards.  Approximately  25%  of  the 
available  funds  is  allocated  to  develop 
improved  disease  surveillance  and 
conduct  epidemiological  studies; 
approximately  25-30%  of  the  available 
funds  is  allocated  to  develop  and 
standardize  more  specific  and  sensitive 
diagnostic  tests  and  study  the 
pathogenesis  of  infection  with  B. 
burgdorferi  including  aspects  related  to 
immunoprotection;  approximately  25% 
of  the  available  funds  is  allocated  to 
conduct  ecologic  studies  and  develop 
and  implement  strategies  for  prevention 
and  control;  and,  approximately  20- 
25%  of  the  available  funds  is  allocated 
to  educate  the  public  and  health 
professionals  on  the  primary  and 
secondary  prevention  of  Lyme  disease. 
Applications  may  be  submitted  for  any 
or  all  of  the  activities  described  above. 

It  is  expected  that  the  median  award 
will  be  $125,000  ranging  from  $50,000 
to  $250,000.  It  is  expected  that  the  new 


awards  will  begin  on  or  about  April  1, 
1994  and  that  any  competing 
continuation  awards  will  begin  on  May 
30, 1994.  These  awards  will  be  funded 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  The 
initial  budget  perii^  for  any  competing 
continuation  award  will  be 
approximately  10  months  in  order  to 
accommodate  futiue  funding  cycles 
beginning  in  April.  Funding  estimates 
for  each  budget  period  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  are  made  on 
the  basis  of  satisfactory  progress  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

There  are  no  matching  or  cost 
participation  requirements;  however, 
the  applicant’s  anticipated  contribution 
to  the  overall  program  costs,  if  any, 
should  be  provid^  on  the  applioation. 
These  funds  should  not  supplant 
existing  expenditures  in  this  disease 
area. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to:  (1)  Provide  assistance 
in  assessing  the  annual  incidence  and 
trends  of  Lyme  disease  in  various 
geographic  regions  of  the  United  States, 

(2)  develop  and  standardize  more 
sensitive  and  specific  diagnostic  tests, 

(3)  assess  risk  factors  associated  with 
the  transmission  of  the  disease, 
including  behavioral  and  environmental 
factors,  (4)  measure  the  public  health 
impact  of  early  and  late  stages  of  Lyme 
disease,  (5)  determine  the  distribution 
and  density  of  vector  tick  species, 
determine  B.  burgdorferi  infection  rates 
of  these  vectors,  and  characterize  tne 
ecological  factors  which  result  in  high 
infection  rates  in  tick  and  vertebrate 
host  populations,  (6)  better  characterize 
the  etiological  agent,  the  host-parasite 
relationship,  and  the  pathogenesis  of 
infection,  including  the  development  of 
immunity  to  infection,  (7)  develop, 
implement,  and  evaluate  more  efiective 
prevention  and  control  strategies  using 
a  commvmity-based  approach  based  on 
personal  protection  and  integrated  pest- 
management,  (8)  educate  health 
professionals  and  the  public  on  primary 
prevention  through  personal  protection 
and  environmental  interventions 
including  the  need  for  early  and 
accurate  diagnosis,  and  appropriate 
treatment. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting 
selected  activities  imder  A.,  below,  and 


CDC  will  be  responsible  for  conducting 
activities  under  B.,  below: 

A.  Recipient  Activities 

All  recipients  must  conduct  activities 
either  fully  or  selectively,  depending 
upon  the  activities  being  supported,  in 
collaboration  and  coordination  with  the 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

1.  Disease  Surveillance  and 
Epidemiological  Studies 

a.  Implement,  maintain,  and  evaluate 
an  active  Lyme  disease  surveillance 
system  based  on  the  1990  (or 
subsequent)  national  case  definition 
adopt^  by  the  Council  of  State  and 
Territorial  Epidemiologists  (CSTE). 
Determine  the  utility  of  laboratory-based 
surveillance  using  standardized 
serologic  tests  for  Lyme  disease. 

b.  Conduct  epidemiological  studies, 
utilizing  descriptive,  correlative, 
analytical  and  seroepidemiological 
methods  to  better  understand  the 
epidemiology  of  the  disease  and  to 
elucidate  risk  factors  for  infection  and 
disease  in  specific  geographic  foci. 

c.  Carry  out  studies  to  measure  the 
public  health  burden  of  Lyme  disease 
and  to  determine  the  impact  of  various 
intervention  strategies  for  primary  and 
secondary  prevention. 

d.  Conduct  studies  to  identify  human 
populations  at  high  risk  of  infection  and 
disease,  and  design  studies  to  measure 
the  costs  and  benefits  of  various 
intervention  strategies,  including 
behavior  modification,  integrated  pest 
management,  and  vaccine  use. 

e.  Conduct  studies  to  identify  and 
describe  the  emergence  of  Lyme  disease 
in  previously  nonendemic  regions. 

2.  Develop  Improved  Diagnostic  Tests 
and  Gain  Understanding  of  the 
Pathogenesis  of  Infection  With  B. 
burgdorferi 

a.  Develop  new  and  more  specific  and 
sensitive  laboratory  methods  for  Lyme 
disease  diagnosis,  including  isolation  of 
B.  burgdorferi  from  clinical  specimens, 
serology,  antigen  detection  and 
polymerase  chain  reaction  (PCR)  assays. 

b.  When  applicable,  provide 
diagnostic  test  reagents,  cultiue  media, 
strains  of  B.  burgdorferi  or  related 
organisms,  human  serum  and  other 
fluids  and  tissufs,  and  other 
deliverables  to  CDC  for  the  development 
of  diagnostic  tests,  for  vaccine 
development,  and  for  the  national 
reference  collection. 
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3.  Conduct  Ecologic  Studies,  Develop 
and  Evaluate  Prevention/Control 
Strate^es 

a.  Initiate  ecological  studies  to  define 
the  enzootic  cycle  of  B,  burgdorferi  by 
identifying  tiw  vect<»s  and  vertebrate 
hosts,  describing  their  population 
dynamics,  and  determining  infection 
rates  with  B.  burgdorferi.  Identify 
potential  behavioral  and  other  personal 
risk  factors  for  infection  of  humans  and 
correlate  these  data  with  environmental 
factors. 

b.  Design,  implement,  and  evaluate  a 
community-based  approach  fw  the 
prevention  and  control  of  Lyme  disease, 
including  integrated  pest  management. 
The  proposed  method  could  indude 
community  partidpation,  area  or  host- 
targeted  acaradde  treatment,  alternative 
(non-toxic)  acaracides,  landscape 
modification,  host  management, 
biological  controL  etc. 

c.  Implementation  of  community- 
based  integrated  pest  management  pilot 
projects  (IPM-PP)  is  encouraged, 
especially  in  areas  of  high 
periresidential  risk. 

d.  Determine  whether  alternative 
vectors,  eg.,  Amblyomma  spp., 
ZTermocentor  spp.,  and  other  person- 
biting  ticks,  transmit  B.  burgdorferi  or 
other  related  organisms  to  humans. 

4.  Develop  and  Disseminate  Disease 
Information 

a.  Provide  information  on  the 
distribution  of  L3rnie  disease  in  the 
geographical  area  being  served  by  the 
applicant:  update  these  data  annually, 
showing  trends  of  inddence  and  other 
descriptive  epidemiologic 
characteristics  of  the  disease. 

b.  Develop  informational  materials  for 
specific  geographical  areas  on  the 
ecology,  prevention  and  control  of  Lyme 
disease. 

c.  Develop  and  publish  information 
outlining  practical  methods  to  reduce 
vector  ti^  densities,  based  on  research 
in  residential  areas  of  hi^  Lyme  disease 
transmission. 

d.  Develop  educational  materials 
specifically  for  health  care  providers,  in 
addition  to  materials  for  the  lay  public, 
on  the  early  and  appropriate  diagnosis 
and  management  of  Lyme  disease, 
leading  to  secondary  prevention. 

e.  Devise  new  and  innovative 
methods  and  evaluation  strategies  to 
educate  both  medical  and  lay 
commimities  an  Lyme  disease,  with 
special  interest  on  populations  at  high 
risk.  Such  approaches  may  include,  but 
are  not  limited  to,  interventions  at  the 
individual  level,  family  level, 
community  level,  and  at  the  county  and 
state  levels.  Peer  education  approaches 
are  encouraged. 


B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
desim  and  conduct  of  research. 

2.  Perform  selected  laboratory  tests  as 
outlined  in  proposals  and  agre^  upon 
during  neeotiations. 

3.  Coordinate  research  activities 
among  different  recipient  sites. 

4.  Participate  in  data  management,  the 
analysis  of  research  data  and  the 
interpretation  and  presentation  of 
research  findings. 

5.  Review  educational  materials  to 
ensure  medical  and  scientific  accuracy. 

Evaluation  Criteria  for  Pnqiosab  fmr 
Recipient  Activity  A.I.  (Disease 
Surveillance  and  EpidemiologKal 
Studies),  Recipient  Activity  A.2. 
(Improved  Diagnostic  Tests),  and 
Recipient  Activity  A.3.  (Ecologic 
Studies  and  PreventionA^ontrol 
Strategies) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

1.  The  applicant’s  understanding  of 
the  purpose  of  the  proposed  activity  and 
the  feasibility  of  accomplishing  the 
outcomes  desired.  (10  points) 

2.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
support,  and  ability  to  access 
appn^riate  target  populations  <x  study 
objects.  (15  points) 

3.  The  degree  to  whkb  um  proposed 
objectives  are  consistrat  with  the 
defined  purpose  as  defined  in  the 
“Pmpose”  section  of  this  application 
and  are  specific,  measurable,  and  time- 
phased.  (20  points) 

4.  The  decree  to  which  the  research 
plans  will  ^able  the  applicant  to 
achieve  the  st^ed  objectives.  (10  points) 

5.  The  quality  of  the  research  methods 
and  instruments  to  be  used.  (10  p<^ts) 

6.  The  quality  of  the  plan  of  operation 
for  conducting  the  proposed  activities 
and  the  degree  to  whi<^  the  plan  covers 
proposed  activities  outlined  under 
“Recipient  Activities”  and  specifies  the 
who,  what,  where,  how,  and  timing  for 
the  start  and  completion  of  each.  (15 
points) 

7.  The  quality  of  the  proposed 
methods  for  evaluating  the  project.  (5 
points) 

8.  The  extent  to  which  qualifications 
(including  training  and  experience  in 
work  with  Lyme  disease)  of  project 
personnel,  and  the  projected  level  of 
effort  by  each  toward  accomplishment 
of  the  proposed  activities  are  described. 
(10  points) 

9.  The  d^ree  to  whidi  the  proposal 
addresses  one  or  more  of  the  priority 
funding  areas: 


(a)  Surveillance  and  epidemiological 
studies  that  target  geographic  areas  of 
high  endemicity/enzooticity  and  human 
populations  at  high  risk  (1  point): 

(d)  The  development, 
implementation,  and  evaluation  of 
community-based  strategies  of  primary 
prevention  and  control,  including 
methods  for  vector  »ippression  and 
personal  protection  (2  points):  and 
(c)  Laboratory-based  reseaitdi  which 
focuses  on  development  of  standardized 
and  improved  diagnostic  procedures, 
increased  understanding  of  the 
pathogenesis  of  disease,  and 
development  of  approaches  to 
immunoprotection  (2  points). 

(A  total  of  5  points  is  possible  in  this 
critmon.) 

10.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agre^nent  funds,  (not 
scored) 

Evaluation  Criteria  fmr  Proposals  for 
Recipient  Activity  A.4.  (Development 
and  Dissemination  of  Disease 
InformationyEdiication) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

1.  The  applicant’s  und^tanding  of 
the  purpo.se  of  the  proposed  educational 
intervention/activity  and  the  feasibility 
of  accomplishing  the  outcomes  desired. 
(15  points) 

2.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  acGninis’jative 
support,  and  technical  expertise  to 
develop  the  proposed  educatioial 
materials,  and  to  access  appropriate 
targe^opulations.  (15  points) 

3.  Tne  d^ree  to  whi(m  the  proposed 
objectives  are  consistent  with  the 
defined  purpose  as  defined  in  the 
“Purpose”  section  of  this  application 
and  are  specific,  measurable,  and  time- 
phased.  (15  points) 

4.  The  degree  to  which  the  research 
plans  will  enable  the  applicant  to 
achieve  the  stated  objectives.  (10  points) 

5.  The  quality  of  the  research  methods 
and  instruments  to  be  used.  (10  points) 

6.  The  quality  of  the  plan  ^  operation 
for  conducting  the  proposed  activities 
and  the  degree  to  which  the  plan  covers 
proposed  activities  outlined  under 
“Recipient  Activities”  and  specifies  the 
who.  what,  where,  how,  and  timing  for 
the  start  and  completion  of  each.  (15 
points) 

7.  The  quality  of  the  proposed 
methods  for  evaluating  the  effectiveness 
of  the  developed  materials,  including 
the  degree  to  which  adequate  pretesting 
on  a  representative  sample  of  the 
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intended  target  population  is  described. 
(10  points) 

8.  The  extent  to  which  qualifications 
(including  training  and  experience  in 
work  with  Lyme  disease)  of  project 
personnel,  and  the  projected  level  of 
efiort  by  each  toward  accomplishment 
of  the  proposed  activities  are  described. 
(10  points) 

9.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Funding  Priorities 

Priority  will  be  given  to  applications 
in  the  areas  of  surveillance  and 
epidemiological  studies  that  target 
geographic  areas  of  high  endemicity/ 
enzooticity  and  human  populations  at 
high  risk;  to  applications  that  relate  to 
studies  of  community-based  strategies  of 
primary  prevention  and  control, 
including  methods  for  vector 
suppression  and  personal  protection;  to 
applications  which  focus  on  new  and 
improved  diagnostic  tests  which  can  be 
standardized;  to  research  on  the 
pathogenesis  of  disease,  especially  as 
related  to  development  of 
immunoprotection  and  improved 
treatment  of  Lyme  disease;  and,  to 
applications  which  focus  on  education 
of  health  care  providers  and  evaluation 
of  currently  available  educational 
materials. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  All  comments  received  on  or 
before  January  18, 1994,  will  be 
considered  before  the  final  funding 
priorities  are  established.  If  any  funding 
priority  should  change  as  a  result  of  any 
comments  received,  a  revised 
Announcement  will  be  published  in  the 
Federal  Register  prior  to  the  final 
selection  of  awards. 

Written  comments  should  be 
addressed  to:  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Invention  (GDC),  255  East 
Paces  Ferry  Road.  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contacts  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 


prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
afiected  state.  A  ciirrent  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  GDC,  they  should  reference 
this  Announcement— 400  and  forward 
recommendations  to  Edwin  L.  Dixon. 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  room  300, 
Mailstop  ^18,  Atlanta,  Georgia  30305. 
The  due  date  for  state  process 
recommendations  is  30  days  after  the 
application  deadline  date  for  new  and 
competing  continuation  awards  (the 
seasonal  nature  of  Lyme  disease  A^ould 
not  allow  for  an  application  receipt  date 
which  would  accommodate  the  60  day 
state  reconunendation  process).  A 
waiver  has  been  requested  for  this  30- 
day  process.  CDC  does  not  guarantee  to 
“accommodate  or  explain”  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  state  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed  j 
project  no  later  than  the  receipt  date  of 
the  federal  application.  The  appropriate 
state  and/or  local  health  agency  is 
determined  by  the  applicant,  '^e 
following  information  must  be 
provided: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  that^ 
should  be  titled  “Public  Health  System 
Impact  Statement”  (PHSIS),  not  exceed 
one  page,  and  include  the  following: 

(1)  A  description  of  the  population  to 
be  served 

(2)  A  summary  of  the  services  to  be 
provided 

(3)  A  description  of  the  coordination 
plans  with  the  appropriate  state  and/or 
local  health  agencies. 

If  the  state  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
state  Single  Point  of  Contact  (SPOC)  or 
directly  frx)m  the  applicant. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.942,  Research, 
Treatment  and  Education  Programs  on 
Lyme  Disease  in  the  United  States. 

Other  Requirements 
Paperwork  Reduction  Act 

Projects  that  involve  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreements 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided 
which  demonstrates  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  “PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  to  Awardee 
Institutions.”  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  the  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  form  PHS  5161-1  (Revised 
7-92,  and  approved  by  OMB  under 
control  number  0937-0189)  must  be 
submitted  to  Edwin  L.  Dixon.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Mailstop  E- 
18.  Atlanta,  Georgia  30305,  on  or  before 
January  31, 1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Notices 


65725 


must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercid  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Locke  Thompson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Mailstop  E- 
18,  Atlanta,  Georgia  30305,  (404)  842- 
6595.  Programmatic  technical  assistance 
may  be  obtained  from  David  Dennis, 
M.D.  or  Duane  Gubler,  Sc.D.,  Division  of 
Vector-Bome  Infectious  Diseases, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention,  Fort  Collins,  CO  80522, 

(303)  221-6400. 

Please  refer  to  Announcement 
Number  400  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000”  (Full 
Report,  Stock  No.  017-601-00474-0)  or 
"Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction” 
through  the  Superinteq,dent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  202-783-3238. 

Dated;  December  10, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
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Establithmont  by  the  Advisory 
Committes  on  Immunization  Practicas 
of  the  List  and  Schedules  of  Pediatric 
Vaccines  To  Be  Purchased  and 
Administered  Under  the  "Vaccines  for 
Children  Program” 

AUENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 


Service,  Department  of  Health  and 
Human  Services  (DHHS). 

ACIKM:  Notice  with  comment  period. 

SUMMARY:  At  the  request  of  the 
Chairman  of  the  Advisory  Committee  on 
Immunization  Practices  (ACIP),  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  publishing  for 
public  comment  the  list  of  pediatric 
vaccines  proposed  by  the  ACIP  to  be 
purchased  and  administered  imder  the 
Vaccines  for  Children  Program,  along 
Math  the  proposed  schedules  for  use  of 
the  vaccines,  as  mandated  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

DATES:  To  be  considered  at  the  next 
meeting  of  the  AQP,  'written  comments 
on  the  following  list  of  pediatric 
vaccines  and  schedules  for  their  use 
must  be  received  on  or  before  January 
3i.  1994. 

ADDRESSES:  Written  comments  should 
be  submitted  in  duplicate  to  Ms.  Gloria 
Kovach,  Advisory  Committee  on 
Immimization  Practices,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mailstop  A-20, 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Morbidity  and  Mortality 
Weekly  Repmrt  (MMWR),  which  contain 
the  AQB*  publications  cited  in  this 
Notice,  can  be  found  in  medical 
libraries,  or  can  be  obtained  by 
contacting:  Ms.  Gloria  Kovach,  Advisory 
Committee  on  Immimization  Practices, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  A-20, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  (404)  639-3851. 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  Chairman  of  the  AQP,  Dr. 
Samuel  Katz,  the  CDC  is  publishing  the 
following  for  public  comment: 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66)  under 
section  13631  established  a  new 
"Vaccines  for  Children  Program.”  Under 
this  program,  which  is  found  at  new 
section  1928  of  the  Social  Security  Act, 
States  can  receive  from  the  Federal 
Government  sufficient  vaccine  to 
immunize  a  defined  group  of  children 
(i.e.,  children  who  are  Medicaid* 
eligible,  who  have  no  health  insurance, 
or  who  are  American  Indians.  In 
addition,  children  whose  health 
insurance  does  not  cover  the  cost  of 
vaccines  are  eligible,  for  the  free  vaccine 
if  they  receive  their  immunizations  at  a 
Federally-qualified  health  center  (e.g., 
community  health  centers)  or  rural 
health  clinic). 

States  must  make  this  free  vaccine 
available  to:  (1)  All  public  and  private 
health  care  providers  who  are 


authorized  to  administer  the  vaccine 
and  who  are  willing  to  participate  in  the 
program  and  (2)  all  eligible  children 
who  seek  such  vaccine  through  a 
participating  health  care  provider. 
Neither  the  State  nor  the  providers  may 
charge  for  the  vaccine,  alffiough 
providers  may  charge  a  limited  fee  for 
the  administration  of  the  vaccine. 

As  provided  under  new  sections  1928 
(c)(2)(B)(i)  and  1928  (e)  of  the  Social 
Security  Act,  the  ACIP  is  mandated  to 
establish  a  list  of  vaccines  for  routine 
administration  to  children,  along  with 
schedules  regarding  the  appropriate 
periodicity,  dosage,  and 
contraindications  applicable  to  the 
pediatric  vaccines.  Ihe  Secretary,  DHHS 
is  required  to  purchase  the  pediatric 
vaccines  on  this  list  for  use  in  the 
Vaccines  for  Children  Program.  In 
addition,  health  care  providers  who 
administer  Federally-purchased 
vaccines  obtained  through  this  program 
are  required  to  comply  with  the  AOT 
administration  schedule,  except  in  cases 
where,  in  the  provider’s  medical 
judgment  subject  to  accepted  medical 
practice,  compliance  with  the  schedule 
Is  medically  inappropriate. 

The  ACIP  proposes  to  adopt  as  this 
list  those  pediatric  vaccines  which 
immunize  children  against  the 
following  diseases:  Pertussis  (whooping 
cough),  diphtheria,  tetanus, 
Haemophilus  influenzae  type  b, 
measles,  mumps,  rubella,  poliomyelitis, 
and  hepatitis  B. 

The  AQP  proposes  that  the  following 
vaccines  may  be  used  for  prevention  of 
these  diseases: 

Diphtheria  and  Tetanus  Toxoids  with 
whole  cell  Pertussis  Vaccine  (DTP) 
Diphtheria  and  Tetanus  Toxoids  with 
acellular  Pertussis  Vaccine  (DTaP) 
Diphtheria  and  Tetanus  Toxoids 
(pediatric)  (DT) 

Tetanus  and  Diphtheria  Toxoids  (for 
children  7  years  and  older  and  adults) 
(Td) 

Diphtheria  and  Tetanus  Toxoids  with 
whole  cell  Pertussis  Vaccine 
combined  with  Haemophilus 
Influenzae  b  Conjugate  Vaccine 
Haemophilus  Influenzae  b  Conjugate 
Vaccine  (Hib) 

Hepatitis  B  Vaccine 
Hepatitis  B  Immune  Globulin  (HBIG) 
(for  infants  bom  to  HBV  carrier 
mothers) 

Measles,  Mumps,  Rubella  Combined 
Vaccine  (MMR) 

Measles  and  Rubella  Combined  Vaccine 
(MR) 

Measles  Vaccine 
Mumps  Vaccine 
Rubella  Vaccine 
Oral  Polio  Vaccine  (OPV) 
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Enhanced  Inactivated  Polio  Vaccine 

(IPV) 

The  ACIP  prc^oses  the  schedule  in 
Table  1  lor  vaccination  of  all  children  to 
prevent  the  above  listed  diseases. 
Specifically,  the  recommended  schedule 
for  children  includes  5  doses  of  DTP 
vaccine  (oar  DTaP  or  combined  DTP-Hib 
vaccine  where  appropriate)  by  school 
entry;  1  dose  of  Td  vaccine  gi\en  at  14- 
16  years  of  age;  4  doses  of  OPV  by 
sc1mx>1  eotry  (4  doses  of  IPV  is  an 
acceptable  alternative);  3  or  4  doses  of 
a  Hib  containing  vaccine  age  2  years, 
depending  on  tb^  specific  vaccine  (see 
Table  1);  2  doses  of  MMR  vaccine;  and 
3  doses  of  hepatitis  B  vaccine.  For 
children  bom  to  hepatitis  B  vims  carrier 
mothers,  a  dose  of  IIBIG  should  be  given 
within  12  hours  of  birth,  in  addition  to 
3  doses  of  hepatitis  B  vaccine  starting 
within  1  week  of  birth.  For  children 
with  a  contraindication  to  receiving 
pertussis  vaccine,  DT  vaccine  is 
recommended  by  the  same  schedule  as 
DTP.  Single  antigen  measles,  mumps 
and  mbeUa  vaccines  should  be  used 
only  if  there  is  a  specific 
contraindicaticm  to  one  component  of 
MMR  yacdne,  or  the  child  is  known  to 
be  iinmime  ac  adequately  vaccinated  for 
one  or  more  of  these  diseases,  or 
measles  vmxdne  is  indicated  for  a  child 
prior  to  one  year  of  s^e  (e.g.,  during 
outbreaks  among  pr^chool-age 
children). 

The  proposed  schedule  is  further 
defined  in  the  following  AQP 
recommendations  rega^ng  periodicity, 
dosage,  and  contraindications  to  these 
vaccines,  except  where  the 
recommended  schedule  differs 
specifically  (and  has  been  superseded 
by)  the  vaccine  schedule  enumerated  in 
Table  1: 

Centers  for  Disease  Control  and 
Prevention  (CDC).  General 


Recommendations  on  Immunization. 
Recommendations  of  the  Advisory 
Committee  on  Immunization  Practices. 
MMWR 1993;  42  (in  press). 

Centers  Ich*  Disease  Control  and 
Preventi<m  (CDC).  Diphtheria.  Tetanus, 
Pertussis:  Recommwadations  for  Vaccine 
Use  and  CXher  Preventive  Measures. 
Recommendations  of  the  Advisory 
Committee  on  Immunization  Prat^ces 
(AOP).  MMWR  1991;  40  (No.  RR-10); 
1-28. 

Centers  for  Disease  Control  and 
Prevention  (CDQ.  Recommendations  for 
Use  of  Haemophilus  b  Conjugate 
Vaccines  and  a  Combined  Diphtheria, 
Tetanus  Pertussis,  and  Haemophilus  b 
Vaccine.  Recommendations  of  the 
Adviscury  Committee  on  Immunization 
Practices  (ACIP).  MMWR  1993;  42  (No. 
RR-13);  1-15. 

Cmiters  for  Disease  Control  and 
Prevention  (CDC).  Hepatitis  B  Virus:  A 
Comprehensive  Strategy  for  Eliminating 
Transmission  in  the  United  States 
Through  Universal  Childhood 
Vaccination.  Recommendations  of  the 
Immunization  Practices  Advisory 
Committee  (AQP).  MMWR  1991;  40 
(No.  RR-13);  1-25. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Measles  Prevention: 
Recommendations  the  Immunization 
Practices  Advisory  Committee  (ACIP). 
MMWR  1989;  38  (No.  S-9);  1-13. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  of 
the  Immimization  Practices  Advisory 
Committee  (AQP)  Mumps  Prevention. 
MMWR  1989;  38  (No.  22);  388-392,397- 
400, 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Pertussis  j 

Vaccination:  Acellular  Pertussis  Vaccine 
for  Reinforcing  and  Booster  Use — 
Supplementary  AQP  Statement. 
Recommendaticms  of  the  Immunization 


Practices  Advisory  Committee  (ACIP). 
MMWR  1992;  41  (No.  RR-1);  1-10. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Pertussis 
Vaccination:  Acellular  Pertussis  Vacdne 
for  the  Fourth  and  Fifth  Doses  of  the 
DTP  Series:  Update  to  Supplementary 
ACIP  Statement:  Recommendations  of 
the  Advisory  Committee  on 
Immimization  Practices  (AQP).  MMWR 
1992;  41  (No.  RR-15);  1-5. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  of 
the  Immunization  Practices  Advisory 
Committee  (ACIP).  Poliomyelitis 
Prevention.  MMWR  1982;  31  (No.  3); 
22-26,31-34. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  of 
the  Immunization  Practices  Advisory 
Committee  (AQP).  Poliomyelitis 
Prevention;  Enhanced-Potency 
Inactivated  Poliomyelitis  Vaccine — 
Supplementary  Statement.  MMWR 
1987;  36;  795-798. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Rubella  Prevention. 
Recommendations  of  the  Immunization 
Practices  Advisory  Committee  (ACIP). 
MMWR  1990;  39  (No.  RR-15);  1-18. 

The  ACIP  invites  written  comments 
on  the  proposed  list  of  childhood 
vaccines,  and  the  proposed  schedules 
regarding  the  appropriate  periodicity, 
dosage  and  contraindications  aiq;)licable 
to  these  vaccines  as  described  in  this 
notice  and  the  referenced  documents. 
The  ACIP  will  consider  all  relevant 
comments  received  by  January  31, 1994, 
during  its  regular  meeting  scheduled  for 
February  23-24, 1994,  at  the  Canters  for 
Disease  Control  and  Prevention  (CDC), 
in  Atlanta,  Georgia. 

Dated:  December  10, 1993. 

Walter  E.  Dowdle, 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC). 


Table  1.— Recommended  Schedule  for  Routine  Active  Immunization  of  Normal  Infants  and  Children* 


Vaccine 

2  months 

4  months 

6  months 

12-15 

months 

15  months 

4-6  years  (before 
school  entry) 

14-16  years 

DTP  -  _ 

OPVt _ 

DTP 

OPV 

DTP 

OPV 

DTP 

OPVtt 

DTaP(DTP)  — 

DTaP(DTP) 

OPV 

MMR1I 

Td. 

MMRi _ 

Hih  . 

MMR 

At  . 

Hib 

Hib 

Hib 

Hib* 

Bl  _ _ 

Hib 

Hib 

Hib* 

Vaccine 

At  birth  (before  hospital 
discharge) 

1-2  months 

4  months 

6-18  months 

HepB** 

Option  1  _ ........ 

Hepatitis  B  . . . 

HepaHHs  B  *  . . . 

Hepeflbs  B* 

Hepcditis  B*- 

Option  2 . 

HepatKIs  B»  . . . 

Hepatitis  B*  . . . 

DTP:  piphtheria.  Tetanus,  and  Pertussis  Vaccine.  Combined  DTP  and  Hib  vaccines  are  also  available. 
DTaP:  Diphtheria,  Tetanus,  and  acellular  Pertussis  Vaccine 
Td:  Tetanus  and  Diphtheria  toxoids  for  adult  use 
OPV:  Live  Oral  Polio  Vacckie 
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MMR:  Measles,  Mumps,  and  Rubella  Vaccine 

Hib:  Haemophilus  influenzae  type  b  Conjugate  Vaccine.  Combined  DTP  and  Hib  vaccines  are  also  available.  Recommended  schedules  vary 
by  manufacturer. 

•  Schedule  A:  HbCX;  (Lederie  Praxis)  or  PRP-T  (Pasteur  Merieux,  distributed  by  SmithKIine  Beecham,  and  Conhaught)  or  DTP-HbOC  (Lederie 
Praxis) 

•  Schedule  B:  PRP-OMP  (Merck,Sharp&Oohme) 

HepB:  Hepatitis  B  Vaccine 

*The  recommended  immunization  schedule  nuiy  vary  for  infants  and  children  to  their  seventh  birthday  who  do  not  begin  the  vaccination  se¬ 
ries  at  the  recommended  times  or  who  are  more  than  orre  month  behind  in  tho  immunization  schedule  (see  General  Recommendations  on  Im¬ 
munization,  MMWR  1993;42  (in  press). 

^  Can  b^in  at  6  weeks  of  age. 

**0T  may  be  used  in  place  of  DTP  when  pertussis  vaccine  is  contraindicated 

***This  dose  of  DTP  can  be  given  as  early  as  12  months  of  age  provided  that  the  interval  since  the  previous  dose  of  DTP  is  at  least  6  rrKxrths. 
DTaP  preparation  are  currently  recommended  only  for  use  as  the  fourth  and/or  fifth  doses  of  the  DTP  series  amorrg  children  ages  15  months 
through  6  years  (before  the  seventh  birthday).  These  vaccines  may  be  given  at  18  months. 

t  Enhanced  Inactivated  Polio  Vaccine  (IPV)  may  be  substituted  for  OPV  using  a  different  schedule  (see  ACIP  recommendatiorrs  in  MMWR 
1987;36;795-798  for  recommended  schedule). 
ttThis  dose  of  OPV  may  be  given  at  6-18  months  of  age. 

•Single  antigen  measles,  mumps  and  rubella  vaccines  should  be  used  only  if  there  is  a  specific  contraindication  to  or>e  cornponent  of  MMR 
vaccine,  or  the  child  is  krrown  to  be  irrwnune  or  adequately  vaccinated  for  one  or  nKire  of  these  diseases,  or  measles  vaccine  is  indicated  for  a 
child  prior  to  one  year  of  age  (e.g.,  during  outbreaks  among  preschool-age  children). 

•iTnis  dose  of  MMR  vaccine  may  be  given  at  entry  to  middle  school  or  junior  high  school. 

*After  the  primary  infant  Hib  conjugate  vaccine  series  is  completed,  any  licensed  Hib  conjugate  vaccine  may  be  used  as  a  booster  dose  at  age 
12-15  months. 

••For  infants  bom  of  HBsAg-negative  nrwthers.  Premature  infants  of  HBsAg-negative  nwthers  should  receive  the  first  dose  of  the  hepatitis  B 
vaccine  senes  at  the  time  of  rKtspital  discharge  or  when  the  other  routine  childhood  vaccines  are  initiated.  (All  infants  bom  of  HBsAg-positive 
mothers  should  receive  immunoprophylaxis  for  hepatitis  B,  including  HBIG  witNn  12  hours  of  birth  and  the  first  dose  of  hepatitis  B  vaccine,  as 
soon  as  possible  after  birth  (within  one  week),  with  the  2rKl  and  third  doses  of  vaccine  given  at  1  and  6  months  of  age) 
t  Hepatitis  B  vaccine  may  be  given  simultaneously  with  DTP  (or  DTaP  or  combined  DTP-Hib  vaccines),  OPV  (or  IPV),  MMR,  and/or 
Haemophilus  influenzae  type  b  conjugate  vaccine  (Hib)  at  the  same  visit 
NOTE:  Use  of  brand  names  in  this  table  is  not  meant  to  mandate  purchase  of  particular  brands  of  vaccine,  but  merely  notes  different  sched¬ 
ules  if  these  vaccines  are  purchased. 


(FR  Doc.  93-30647  Filed  12-15-93;  8:45  am] 
BILUNO  COOC  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Establishment  ' 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972,  (Pub. 
L.  92-463,  86  Stat.  770-776)  and 
sections  222  and  404E  of  the  Public 
Health  Service  Act,  as  amended  (42  U.S. 
(]ode  217a  and  283g),  the  Director, 
National  Institutes  of  Health,  announces 
the  establishment  by  the  Secretary, 
Department  of  Health  and  Human 
Services,  of  the  Alternative  Medicine 
Program  Advisory  Council. 

The  Alternative  Medicine  Program 
Advisory  Council  will  advise  the 
Secretary;  the  Assistant  Secretary  for 
Health;  the  Director,  National  Institutes 
of  Health;  and  the  Director,  Office  of 
Alternative  Medicine,  regarding  the 
evaluation  of  alternative  medical 
treatment  modalities,  including 
acupuncture  and  Oriental  medicine, 
homeopathic  medicine,  and  physical 
manipulation  therapies. 

Dated:  December  7, 1993. 

Harold  Varmus, 

Director,  National  Institutes  of  Health. 

IFR  Doc.  93-30725  Filed  12-15-93;  8:45  am) 
BtUMQ  CODE 


Substance  Abuse  and  Mental  Hsaith 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Substance  Abuse  Prevention 
Conference  Review  Committee  of  the 
Center  for  Substance  Abuse  Prevention 
for  January,  1994. 

The  Su^tance  Abuse  Prevention 
Conference  Review  Committee  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
public  as  determined  by  the  Acting 
Administrator,  SAMHSA,  in  accordance 
with  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
app.  2  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  D.  Herman, 
Committee  Management  Officer,  Center 
for  Substance  Abuse  Prevention, 
Rockwall  II  Building,  suite  630,  5600 
Fishers  Lane,  Rockville,  MD  20857 
(Telephone:  301-443-4783). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  are  listed  below. 

Committee  Name:  Substance  Abuse 
Prevention  Conferei}ce  Review 
Committee. 

Meeting  Date(s):  January  31-February 
4. 1994. 

Place:  Residence  Inn — Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 


Open;  January  31, 1994,  8:30  a.m.- 
9:30  a.m. 

Closed:  Otherwise. 

Contact:  Ferdinand  W.  Hui,  Ph.D., 
Rockwall  II  Building,  Suite  630; 
Telephone:  (301)  443-9912. 

Dated:  December  10, 1993. 

Peggy  W.  CockrUl, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  93-30664  Filed  12-15-93;  8:45  am] 
BILUNO  CODE  4162-20-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-050-3110-10-B501,  CACA-30108] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Colusa,  Glenn,  Lake, 
Solano,  and  Yolo  Counties,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action: 
Exchange  of  public  and  private  lands  in 
Ck)lusa,  Glenn,  Lake,  Solano,  and  Yolo 
Counties  in  California. 


SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  to 
GAL-BLMX,  INC.,  imder  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716). 

Note:  Not  all  of  the  lands  identified  below 
will  be  involved  in  the  exchange.  Some  may 
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be  deleted  to  eliminate  possible  conflicts  that 
could  ariae  during  pcocessing.  A  final 
selection  of  properties  will  be  made  to 
achieve  coraparaUe  values  between  the 
ofiered  and  selected  lands. 

Selected  Public  Lands 
Mount  Diablo  Meridian 
T.  7  N.,  R.  2  W. 

Sec.  19:  SE’A. 

Sec.  20:  E^ANW'A.  SE’A. 

Sec  21:  WVjNWV4. 

Sec.  27:  NWViNWVi. 

T.  11  N..  R.  2  W. 

Sec  30:  NPASPA. 

Sec.  31:  SE'ANE’/i. 

T.  11  N.,  R.  3  W. 

Sec  7:  SEV4SWV4. 

Sec  17:  W'/^sSW’A. 

Sec  18:  NEV4NWV4. 

T.  12  N.,  R.  3  W. 

Sec  4:  SWV4NEV4, 

T.  13  N.,  R.  3  W. 

Sec  6:  Lot  6.  SEV4NEV4. 

Sec.  20:  NWV4SEV4. 

Sec  27:  NWV4NEV4. 

T.  22  N..  R.  3  W, 

Sec.  8:  SEV4NEV4. 

T.  12  N..  R.  4  W. 

Sec  2:  Lots  3, 4. 

Sec  3:  Lot  1. 

T.  13  N..  R.  4  W. 

Sec.  4:  Lot  0. 

Sac..  5:  Lots  1. 2.  NWy4SEy4.  S'/tSEVt. 

*5^  6:  Lot  1. 

Sec.  15:  SWV4SVIV*. 

Sec  21:  NEy4NWy4. 

Sec  22:  SViSE’A. 

Sec  25:  SEViSWV*. 

Sec  26:  W'/iSWV.. 

Sec  27:  SE'A. 

Sec.  34:  NEV.,  N'/iSE'A,  SEV^^’A. 

Sec  35;  W'A. 

T.  14  N..  R.  4  W. 

Sec  5:  LoU  2.  3.  5. 6,  8-10, 13-15. 

Sec.  8;  Lots  3-6,  Wy2NEy4. 

Sec  17:  Lots  2. 3, 6.  7,  N'ASW'A, 
W'ASE'A. 

Sec  20;  NViNEiA,  SyiNWy4,  SWy4SEy4. 
Sec  21:  SW'ASWVi. 

Sec  29:  WViE'A. 

Sec  32:  W’ANE’A,  N’/^iSE'A,  SE'ASE’A. 
Sec  33;  NWV4,  N'/iSWVi,  SW’ASWVi. 

T.  16  N.,  R.  4  W. 

Sec  30;  NEVtSEVW. 

T.18N.,R.4W. 

Sec.  20:  EViSEVt. 

T.  14  N.,  R.  5  W. 

Sec  26:  SWViSE'A. 

Sec.  35:  S'ANE’A,  SE'ANWV.,  NE'ASEVi. 
T.  16  N..  R.  5  W. 

Sec  3:  W'ASWy4. 

Sec  4:  Lota  1,  2,  SViNE^A,  SE’A. 

Sec  8:  Lots  4, 9. 

Sec.  9;  E’AW'A,  EV5. 

Sec  10;  W^ASW'A. 

Sec  17:  Lots  2, 7. 16. 

Sec  19:  Lot  3. 

Sec  20:  Lots  1. 9, 11, 15, 16. 

Sec  28:  WVitNW'A. 

T.  17  N.,  R.  5  W. 

Sec  5:  Lots  2. 3,  SWVtSW'A. 

Sec  6:  Lot  2. 

Sec  7:  EViEVi. 

Sec  8:  NWVt.  WVtSWVi.  NViSBVi. 

Sec.  17:  AIL 


Sfec  18:  NE’ANE'A. 

Sec  19;  SPASW’A,  SViSEyi. 

Sec  20:  E'ASWVi,  E’A. 

Sec  28:  W’A,  W’ASEy4. 

Sec.  29:  E'A,  E’AW’A,  SW’ANW'A, 
W'ASW’A. 

Sec  30:  Lots  1,  2, 4,  E'A,  EV2WV2. 

Sec.  31:  Lot  1,  E'A,  E^ANWy4,  NE'ASW’A. 
Sec.  32:  All. 

Sec.  33:  W’ANE’A,  WVi,  SV/V4SEV4. 

T.  18  N..  R.  5  W. 

Sec.  30:  Lots  1-4. 

T.  19  N.,  R.  5  W. 

Sec  7:  Lot  2. 

Sec  18:  SE’ASW’A. 

Sec.  19:  Lot  1,  SE’ASW’A. 

Sec.  20:  SW'ANE’A. 

Sec  30;  E'ANW’A. 

Sec.  31:  Lot  5. 

T.  16  N.,T.6W. 

Sec  9:  NWyiNE^A. 

Sec.  10:  S’ANW’A. 

Sec.  15:  SWViNE'A,  W’/iiNW’A,  SWVi. 

T.  17  N.,  R.  6  W. 

Sec.  5:  S'/zSW^A. 

Sec  6:  Lots  6, 7,  EViSWV*.  , 

Sec.  8;  Wy2NEV4,  Wvi,  SE’A. 

Sec  17:  WVi,  W'AEV2,  SEVi^'A. 

Sec.  21:  W’AW’A,  SE’ASW'A. 

Sec.  25:  SE'ASE’A. 

Sec  28;  N'ANW’A,  SW’ASW'A. 

Sec  33;  S'ANW'A,  SWy4,  WyzSE'A, 
SE'ASE'A. 

T.  18N.,R.  6W.  .. 

Sec.  1:  Lot  1. 

Sec.  2:  Lot  1,  SE’ANE’A,  EVjSE’A. 

Sec.  4:  SW'ANWVi,  WVtSW'A. 

Sec.  5:  SE’ANEVi,  NE'ASE'A. 

Sec  10:  Lots  2,  3,  7. 

Sec  15:  Lots  3, 6. 

Sec  22:  Lots  11, 14. 

Sec.  24:  SEViNE'A. 

Sec.  25:  S’ANE'A,  SE'A. 

T.  19  N.,  R.  6  W. 

Sec  1:  Lot  7. 

Sec  2:  Lots  1, 2,  Ey2SEy4. 

Sec  5;  Lot  4,  W'A  Lot  5,  W'A  Lot  8. 
W'ASWV*. 

Sec  6:  Lot  10,  EytSEVi.  j 

Sec  7:  E'AE'A. 

Sec  8:  NW’ANWVt,  S'ASWV*. 

Sec  11:  NE'ASE'A. 

Sec.  12:  Lots  2-4. 

Sec  13:  W'ASWV.. 

Sec.  17:  NWV*,  N'ASWVi,  SE'ASWVi. 
Sec  18:  Lots  3-5,  NE'ANEVi,  SE'ASWVi. 
Sec.  19:  Lots  3-14,  SWViNE'A,  EV^WVi, 
NW'A^Vi. 

Sec.  20:  SEViSW'A,  S'ASE'A. 

Sec  21:  SW'ASWVi. 

Sec.  23:  Lot  1,  SW'ANE'A,  SE'ANWVi, 
W'ASE'A. 

Sec.  24:  Lots  2,  3.  N'ANW'A,  SE'ANW'A, 
E'ASWVi. 

Sec  25:  Ix)ts  1-4,  NE'ANW'A,  W'/iiSWVi. 
SEViSWVi. 

Sec  26:  N'ANE'A,  E'ASEVi. 

Sec  28:  VlViNViV*,  NViSW'A. 

Sec.  29:  NEViNE'A. 

Sec  30:  Lots  1-8,  E'ASW'A,  SW'ASE'A, 
Sec  31:  Lots  1-5,  E'/sW'A,  WVjE'A. 

Sec.  33:  S'ANE'A,  N'ASE'A.  . 

Sec  34:  WViSW'A. 

T.  20  N..  R.  6  W. 

Sec.  7:  l<ot  3. 

Sec  10:  SE'ANE'A. 


Sec  14;  NWViSE'A. 

Sec  15:  E'ANE'A,  NE'ASE'A. 

Sec  20;  E'ASWVi. 

Sec  23:  NE’ANW'A,  SW'ASE'A. 

Sec  29:  E'ANWVi,  SWViSW'A. 

Sec  32:  SWy4NWy4,  W'ASW'A. 

T.  21  N.,  R.  6  W. 

Sec.  6:  Lots  4-7, 15, 16. 

Sec.  7:  Lots  5, 6. 

Sec  19:  Lot  3. 

T.  22  N.,  R.  6  W. 

Sec.  31:  Lots  2-4,  SEViNW'A. 

T.  19  N.,  R.  7  W. 

Sec  12:  W'A,  SWVi^’A. 

Sec.  13;  All. 

Sec.  24:  All. 

Sec  25:  All. 

T  20  N.,  R  7  W. 

Sec.  2:  Wy2SE’A. 

Sec  11:  NW’ANE'A. 

Sec  35;  SW'ASEVi. 

Portions  of  the  following  sections  of 
public  lands  are  unsurveyed.  Th^  will 
be  oHered  for  exchange  pending 
completion  of  a  survey. 

T.  16  N.,  R.  5  W. 

Sec4:  Wy*. 

Sec.  5:  ALL 
Sec.  6;  E'A. 

Sec.  8:  W’ANE’A,  NW’A. 

The  following  described  public  lands 
are  encumbered  by  a  Power  Site 
Withdrawal  446,  Public  Land  Order 
3890.  They  will  be  offered  for  exchange 
pending  revocation  of  withdrawal. 

T.  19  N..  R.  6  W. 

Sec  5:  Lot  3,  SE'ANW’A,  NE'ASW’A, 

Sec.  6:  Lots  1.  2. 

T.  20  N.,  R.  6  W. 

Sec  29:  E'ASW'A. 

Sec.  31;  SW'ANEV.,  SE'ASW'A. 

Sec  32;  E'ANW'A. 

T.  21  N..  R.  6  W. 

Sec.  7:  Lot  16. 

Sec  18:  LoU  5. 6.  IS.  16. 

Sec  13:  Lot  13. 

The  following  described  public  lands 
were  identified  as  suitable  for  disposal 
by  exchange  tmder  CA-27838. 
published  on  January  31, 1991,  in 
Volume  56,  No.  21  of  the  Federal 
Register.  These  lands  are  now 
incorporated  into  this  Notice  of  Realty 
Action  CA— 30108,  which  supersedes 
CA-27838. 

T.12N.,R5W. 

Sec.  17:  E'/iSE'A. 

Sec.  30:  Lot  3. 

T.  10  N.,  R.  6  W. 

Sec.  19:  SE'/4SEVi. 

Til  N..R.6W. 

Sec.  5:  S'/itSW'A. 

Sec.  6:  SE'ASE'A. 

T.  12  N.R6W. 

Sec  1:  SW'ASWVi. 

Sec  9:  NE'ANE’A,  S'ANE'A. 

Sec.  10:  SE’ANWVi,  EViSW'A. 

Sec  13:  NEViSW’A. 

Sec  14:  N'AS’A,  S'ASW'A,  SWViSB'A. 
Sec  15;  E'ANW'A,  SEV.NWV*,  NViS’A. 
SE'ASW'A,S'/iSEVi. 

T.’12  N..  R.  8  W. 
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Sec.  2OUSEV4SWV4. 

T.  14  N..  R.  8  W. 

Sec.  14:  WV2NEV4.  NV2NWV4.  NWV4SEV4. 
Sec.  26:  NEV4SWV4. 

T.  15  N..  R.  9  W. 

Sec.  9:  SWV4SW‘/4. 

Sec.  15:  Lots  1-t3,  6-8, 11-13. 

T.  16  N..  R.  9  W. 

Sec.  31:  N</iNEV4. 

Containing  25,000  acres  more  or  less. 

In  exch'ange  for  these  lands,  the 
United  States  will  acquire  private  lands 
which  were  identified  in  the  Notice  of 
Realty  Action  (NORA)  for  exchange, 
CA-27838,  the  Amendments  to  the 
NORA  for  exchange  CA-27838,  and 
future  Notice  of  Realty  Actions  when 
published. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
non-Federal  lands  contained  wholly  or 
partially  in  the  Cache  Creek 
Management  Area  in  Lake,  Colusa, 

Napa,  and  Yolo,  Counties  California. 
Acquiring  the  private  land  will  help 
provide  protection  and  management  of 
the  riparian  habitat,  primitive  recreation 
values,  wintering  Bald  Eagle  habitat, 

Tule  Elk  habitat,  significant  cultural 
resources  and  other  special  resource 
values.  Federal  lands  proposed  for 
disposal  in  this  exchange  are  generally 
isolated  parcels  surrounded  by  private 
lands  with  no  public  access.  The 
proposed  exchange  will  not  be 
completed  until  all  necessary  reports 
and  Environmental  Assessment's)  are 
completed.  Following  the  completion  of 
mineral  reports,  the  authorized  officer 
will  determine  what,  if  any,  mineral 
interest  will  be  reserved  to  the  United 
States.  The  exchange  is  consistent  with 
the  Bureau’s  planning  for  the  lands 
involved  and  is  in  the  public  interest. 

Lands  to  be  transfenW  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

Reserving  to  the  United  States:  A 
right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 

1890  (43  U.S.C.  945). 

Subject  to:  Oil  and  Gas  Leases:  CA- 
13644,  CA-14694,  CA-14699,  CA- 
14701,  CA-14703.  CA-14704,  SAC- 
069340,  issued  under  the  Mineral 
Leasing  Act  of  1920,  as  amended,  and 
the  United  States  reserves  for  duration 
of  said  leases  unto  itself  all  the  rights  of 
the  lessors  under  said  leases  (including, 
without  limitation,  the  right  to  collect ' 
royalties  and  extend  the  leases  pursuant 
to  its  terms  and  applicable  laws  and 
reflations). 

This  exchange  is  made  under  section 
29  of  the  Act  of  February  25, 1920,  (30 
U.S.C  186),  and4he  Act  of  March  4, 

1933  (30  U.S.C  124),  and  the  patent  will 


be  issued  subject  to  the  rights  of  prior 
permittees  or  lessess  to  use  so  much  of 
the  surface  of  said  land  as  is  required  for 
mining  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  fit>m  proper  mining 
operations,  for  the  duration  of  oil  and 
gas  leases  and  any  authorized 
extensions  of  those  leases. 

Rights-of-Way: 

CA-10902,  granted  to  F.G.  Huffinaster 
for  an  access  road. 

CA-10238,  granted  to  Department  of 
Water  Resources  for  an  access  road. 

CA-14470,  granted  to  Department  of 
Public  Works.  Lake  County  for  an  access 
road. 

CA-14669,  granted  to  Pacific  Gas  and 
Electric  Company  for  a  transmission 
line. 

CA-15865,  granted  to  Homestake 
Mining  Company  for  water  well  site 
purposes. 

CA-19384,  granted  to  AT&T  Company 
for  telephone  line. 

SAC^33717,  granted  to  Pacific  Gas 
and  Electric  Company  for  a  transmission 
line. 

SAC-58701,  granted  to  the  California 
Department  of  Transportation  for  a 
mineral  material  site. 

Crazing  Leases: 

Crazing  Lease  No.  3098,  issued  to 
Richard  M.  &  Jon  I.  Richter. 

Grazing  Lease  No.  3084,  issued  to 
Caldeer,  Inc. 

Grazing  privileges  will  continue  for  2 
years  from  the  official  notification  date 
or  until  a  signed  waiver  of  the  2-year 
notification  is  received  by  the  Bureau  of 
Land  Management  from  the  grazing 
lessee.  If  waived,  the  grazing  privileges 
will  not  be  continued  by  the  Bureau  of 
Land  Management. 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
public  lands  from  operation  of  the 
public  land  laws  and  the  mining  laws, 
but  not  the  mineral  leasing  laws.  This 
segregative  effect  shall  terminate  upon 
issuance  of  patent,  or  two  (2)  years  horn 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  whichever  occurs 
first.  This  action  is  necessary  to 
eliminate  conflicting  encumbrances  on 
the  public  lands  during  exchange 
processing. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Clear  Lake  Resource  Area  Manager. 
Bureau  of  Land  Management.  555  Leslie 
Street,  Ukiah,  California. 

DATE:  On  or  l^fore  January  31, 1994, 
interested  parties  mdy  submit  comments 
to  the  BLM,  Clear  Lake  Resource  Area 
Manager,  at  the'address  shown  above. 
Comments  should  specify  the  legal 
description  (township,  range,  section, 
and  subsection)  of  the  specific  parcel 


affected  by  the  comment.  Any  adverse 
coinments  will  be  evaluated  by  the 
Bureau  which  ,may  sustain,  vacate,  or 
modify  this  realty  action.  The  State 
Director  will  issue  a  final  determination. 
In  the  absence  of  any  adverse 
comments,  this  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior. 

Renee  Snyder, 

Clear  Lake  Resource  Area  Manager. 

(FR  Doc  93-30648  Filed  12-15-93;  8:45  am) 
BHOJNQ  CODE  431(M0-M 


National  Park  Service 

Palo  Aito  Battlefield  National  Historic 
Site,  Texas;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  DOI. 
action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan,  Palo  Alto 
Battlefield  National  Historic  Site,  Texas. 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan  (CMP)  and  an  Environmental 
Impact  Statement  (EIS)  for  Palo  Alto 
Battlefield  National  Historic  Site. 
Brownsville,  Texas,  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  and 
Public  Law  102-304,  Palo  Alto 
Battlefield  National  Historic  Site  Act  of 
1991.  The  act  established  a  3,400-acre 
site  on  June  23, 1992,  to  preserve  the 
nationaJly  significant  site  of  the  first 
battle  of  the  Mexican-American  war  and 
to  provide  for  its  interpretation  in  such 
a  manner  as  to  portray  the  battle  and  the 
Mexican-American  War  and  its  related 
political,  diplomatic,  military  and  social 
causes  and  consequences.  Palo  Alto 
Battlefield  National  Historic  Site  is  the 
only  unit  in  the  National  Park  System 
directed  to  the  preservation  and 
interpretation  of  resources  related  to  the 
Mexican-American  War. 

The  planning  effort  will  result  in  a 
comprehensive  CMP  that  encompasses 
preservation  of  natural  and  cultural 
resources,  visitor  use  and  interpretation, 
roads,  and  facilities.  In  cooperation  with 
local  communities,  attention  will  also 
be  given  to  resources  outside  the 
boundary  that  affect  the  integrity  of  the 
park.  Alternatives  to  be  considered 
include  no  action,  the  preferred 
alternative,  and  a  full  range  of 
alternatives  addressing  issues  identified 
during  public  scoping. 

Principal  topics  to  m  covered  in  the 
CMP  are  management  zoning, 
boundaries,  carrying  capacity,  visitor 
use,  access  and  circulation, 
development  including  utilities,  natural 
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and  cultural  resoiirces,  and  the 
relationship  to  other  Mexican-American 
War  properties. 

The  GMP  will  also  include  a  research 
plan  and  identification  of  appropriate 
cooperative  agreements  for 
implementation  of  the  GMP.  Detailed 
costs  and  priorities  for  development  and 
staffing  will  also  be  included.  The  life 
of  the  GMP  will  be  15  years. 

A  scoping  brochure  has  been  prepared 
that  details  the  issues  identified  to  date. 
Copies  of  that  information  can  be 
obtained  by  calling  the  park  at  210-548- 
2788  or  writing  to  Palo  Alto  Battlefield 
National  Historic  Site,  Post  Office 
Drawer  1832,  Brownsville,  Texas  78522. 

The  public  is  encouraged  to  send 
written  comments  and  suggestions 
concerning  preparation  of  the  GMP/EIS 
to  the  address  above  by  February  15, 
1994. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent,  Palo  Alto  Battlefield 
National  Historic  Site,  210-548-2788. 

Dated;  December  1. 1993. 

Mary  R.  Bradford. 

Regional  Director,  Southwest  Region. 

IFR  Doc.  93-30671  Filed  12-15-93;  8:45  ami 
BHJJNQ  CODE  4310-7D-M 
' _ 


Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  Gettysburg  National  Military 
Park  Advisory  Commission,  National 
Park  Service,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  tenth  meeting  of  the  Gettysburg 
National  Military  Park  Advisory 
Commission. 

Date:  January  27. 1994. 

Time;  7  p.m.-9  p.m. 

Inclement  Weather  Reschedule  Date:  None. 

Address:  Gettysburg  Hotel.  One  Lincoln 
Square,  Gettysburg,  Pennsylvania  17325. 

Agenda:  Sub-Committee  Reports,  review  of 
final  Land  Protection  Plan,  briefings  on 
Resource  Management  Plan,  Eisenhower 
Bam  reconstmction.  Federal  Highway 
project.  Fiscal  94  park  budget.  Clean  Cities 
Project,  and  an  operational  update  on  park 
activities. 

For  Further  Information  Contact:  Jose  A. 
Qsneros,  Superintendent,  Gettysburg 
National  Military  Park,  P.O.  Box  1080, 
Gettysburg,  Pennsylvania  17325. 

Supplementary  Information:  The  meeting 
will  be  open  to  the  public.  Any  member  of 
the  public  may  file  with  the  Commission  a 
written  statement  concerning  agenda  items. 
The  statement  should  be  addressed  to  the 
Advisory  Commission,  Gettysburg  National 
Military  Park,  P.O.  Box  1080,  Gettysburg, 
Pennsylvania  17325.  Minutes  of  the  meeting 
will  be  available  for  inspection  four  weeks 
after  the  meeting  at  the  permanent 
headquarters  of  the  Gettysburg  National 


Military  Park  located  at  95  Taneytown  Road, 
Gettysburg,  Peimsylvania  17325. 

Charles  P.  Clapper,  Jr., 

Deputy  Regional  Director,  Mid-Atlantic 
Region. 

(FR  Doc.  93-30669  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  4310-70-M 


Meeting  of  the  National  Park  System 
Advisory  Board 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting  of  National 
Park  System  Advisory  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  Wednesday, 
January  12, 1994  in  room  5622,  Main 
Interior  Building,  1849  C  Street,  Niy., 
Washington,  DC.  The  meeting  will 
convene  at  1  p.m.  and  conclude  that 
afternoon. 

After  opening  remarks,  the  Board’s 
primary  agenda  item  will  be  the 
formulation  of  review  comments  on  the 
National  Park  Service’s  Draft  General 
Management  Plan  Amendment  for  the 
Presidio  of  San  Francisco.  The  Board 
may  be  addressed  by  officials  of  the 
Department  of  the  Interior  and/or  the 
National  Park  Service.  Other 
miscellaneous  topics  and  reports  may 
also  be  covered,  including  possible 
guidance  to  the  Board  on  other  matters 
under  their  review. 

The  meeting  will  be  open  to  the 
public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  firsts 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Chairman 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of 
presentations  as  necessary  to  allow  the 
Board  to  complete  its  agenda  that 
afternoon. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  David  L.  Jervis,  Office  of  Policy, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  (telephone 
202-208-40301. 

’  Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  8 
weeks  after  the  meeting,  in  room  1220, 
Main  Interior  Building,  1849  C  Street, 
NW.,  Washington,  DC. 

Tohn  J.  Reynolds, 

Deputy  Director. 

(FR  Doc.  93-30670  Filed  12-15-93;  8:45  ami 
BILUNO  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  337-TA-G441 

Certain  Cutting  Tools  for  Flexible 
Plastic  Conduit  and  Components 
Thereof;  Issuance  of  Limited  Exclusion 
Order  and  Cease  and  Desist  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  a  cease  and  desist 
order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  L.  Turner,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3103. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.58  of  the  Commission’s  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.58). 

Dawn  Industries,  Inc.,  Dextel  Inc.,  and 
Duane  Robertson  (herein  collectively 
“Dawn  Industries”)  filed  a  complaint  on 
October  30, 1992,  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
alleging  that  two  respondents:  (1)  Pro 
Mark,  Inc.  (“Pro  Mark”),  and  (2)  Orbit 
Underground,  d/b/a  Orbit  Sprinklers, 
had  violated  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  cutting  tools  for  flexible  plastic 
conduit  or  components  thereof.  The 
cutting  tools  were  alleged  to  infringe 
claims  1-7  of  U.S.  Letters  Patent 
4,336,652  (the  ’652  patent)  and  the 
single  claim  of  U.S.  Letters  Patent  Des. 
266,736  (the  ’736  patent).  The 
Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 
Register  on  December  2, 1992,  at  57  FR 
57075-76.  The  Commission  terminated 
Orbit  Underground  as  a  respondent  by 
notice  published  on  March  3, 1993,  at 
58  FR  12253,  added  an  additional 
respondent,  Chewink  Corporation 
(“Ciewink”),  by  notice  published  on 
March  25, 1993,  at  58  FR  16203,  and 
deleted  the  claim  of  infringement  of  the 
’736  patent  by  notice  published  on  April 
26, 1993,  at  58  FR  21994.  The 
Commission  found,  pursuant  to 
Commission  interim  rule  210.25,  that 
respondent  Chewink  had  waived  its 
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right  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  at  issue  in  this  investigation 
by  notice  published  on  August  25. 1993, 
at  58  FR  44850-61. 

On  September  2, 1993,  the  presiding 
administrative  law  judge  (ALJ)  issued 
his  final  ID  finding  that  there  was  a 
violation  of  section  337.  The  ALJ  found 
that  claim  1  of  the  ’652  patent  was 
infringed,  but  that  claims  2  and  7  of  that 
patent  were  not  infringed.  The  ALJ  also 
found  that  a  domestic  industry  existed 
with  respect  to  the  claims  in  issue.  On 
October  20, 1993,  the  Commissicxi 
determined  not  to  review  the  ID,  which 
thereby  became  the  determination  of  the 
Commission.  The  Commission  also 
requested  written  submissions 
concerning  the  issues  of  remedy,  the 
public  interest,  and  bonding.  58  FR 
57837  (October  27. 1993). 

On  December  2. 1993,  the 
Commission  made  its  determinations  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  The  Commission 
determined  that  the  appropriate  form  of 
relief  is  a  limited  exclusion  order 
prohibiting  the  importation  of  inhinging 
cutting  tools  for  flexible  plastic  conduit. 
The  Commission  further  determined  to 
issue  a  cease  and  desist  order  directed 
to  domestic  respondent  Pro  Mark,  Inc. 
Finally,  the  Commission  determined 
that  the  public  interest  factors 
enumerated  in  19  U.S.C  1337  (d),  (f), 
and  (g)  do  not  preclude  the  issuance  of 
the  aforementioned  relief,  and  that  the 
bond  during  the  Presidential  review 
period  shall  be  in  the  amoimt  of  120 
percent  of  the  entered  value  of  the 
infringing  cutting  tools. 

Copies  of  the  Commission  orders,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  December  3, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koefanke, 

Secretary. 

IFR  Doc.  93-30639  Filed  12-15-93;  8:45  am) 
BILUNQ  CODE  7020-02-P 


pnvesMgation  No.  337-TA-362] 

Certain  Methods  of  Assembling  Plasdc 
Ball  Valves  and  Components  Thereof; 
InvMtlgation 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  8, 1993,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C  1337,  on  behalf  of  Measurement 
and  Flow  Control  Holding  Co.,  Inc., 

1105  North  Market  Street,  suite  1300, 
Wilmington.  Delaware  19899  and 
Nordstrom  Valves,  Inc.,  1511  Jefferson 
Street,  Sulphur  Springs,  Texas  75482.  A 
letter  supplementing  the  complaint  was 
filed  on  December  1, 1993.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  plastic  ball  valves  and 
components  thereof,  alleged  to  be 
manufactured  abroad  by  a  method 
covered  by  claims  1,  2,  3.  and  15  of  U.S. 
Letters  Patent  4,047,275,  and  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

A  motion  for  expedited  relief  was 
filed  with  the  complaint  in  which 
complainants  request  an  expedited 
hearing  on  permanent  relief  and 
determination  on  the  merits.  The 
Commission  makes  no  ruling  upon  this 
motion.  The  scheduling  of  the  hearing 
in  a  section  337  investigation  is  within 
the  discretion  of  the  administrative  law 
judge  assigned  to  the  investigation. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hdurs  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street.  SW..  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Spence  Chubb.  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 


Trade  Commission,  telephone  202-205- 
2575. 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §  210.12  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.12. 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
December  6, 1993,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  plastic  ball  valves 
and  components  thereof  alleged  to  be 
made  abroad  by  a  method  covered  by 
claims  1,  2,  3.  or  15  of  U.S.  Letters 
Patent  4,047,275,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Measurement  and  Flow  Control  Holding 

Co.,  Inc.  1105  North  Market  Street, 
suite  1300,  Wilmington,  Delaware 
19899 

Nordstrom  Valves,  Inc.,  1511  Jefferson 
Street,  Sulphur  Springs,  Texas  75482 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Natural  Gas  Pr^ucts  Co.,  3970 

Washington  Road,  Canonsburg, 
Pennsylvania  15317 
Friatec  AG,  Sparte  Technishe  Kunstoffe, 
Steinzeugstrasse  D68229,  Mannheim, 
Germany 

M.T.  Deason,  Inc.,  3016  Commerce 
Square  So.,  Birmingham,  Alabama 
35210 

Power  and  Process,  Inc.,  P.O.  7117, 1168 
Farmington  Avenue,  Kensington, 
Connecticut  06037 

(c)  T.  Spence  Chubb,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  room  401-E,  Washington, 
E)C  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation*,  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 
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Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Piirsuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission’s  Rules,  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  imless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  Either  notice  to 
the  respondent,  to  ftnd  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
rei^U  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  December  8, 1993. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-30640  Filed  12-15-93;  8:45  ami 
BILUNO  cool  7020-02-P 


pnvestigatlons  Nos.  303-TA-24 
(Preliminary),  701-TA-357-058 
(Preliminary),  and  731-TA-664-668 
(Preliminary)] 

Phthaiic  Anhydride  From  Brazil, 
Hungary,  Israel,  Mexico,  and  Venezuela 

Determinations 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigafions,  the 
Commission  determines,^  pursuant  to 
sections  303  and  733(a)  of  the  Tarifi  Act 
of  1930  (19  U.S.C.  1303  and  1673b(a)), 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  allegedly  subsidized  and  less* 
than-fair-value  (LTFV)  imports  firom 
Venezuela  of  phthaiic  anhydride,’ 


■  The  record  is  deRned  in  $  207.2(0  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

s  Chairman  Newquist,  Commissioner  Brunsdale 
and  Commissioner  Crawford  dissenting. 

1  As  defined  by  Commerce,  phthaiic  anhydride 
(PAN)  is  an  aromatic  synthetic  organic  chemical 


provided  for  in  subheading  2917.35.00 
of  the  Harmonized  Tariff  S^edule  of 
the  United  States.  The  Commission  also 
determines,  pursuant  to  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671b(a)  and  1673b(a)),  that  Aere 
is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  allegedly 
subsidized  and/or  LTFV  imports  firom 
Brazil,  Hungary,  Israel,  and  Mexico.^ 

Background 

On  October  22, 1993,  petitions  were 
filed  with  the  (Commission  and  the 
Department  of  Commerce  by  Aristech 
(Chemical  (Corporation,  Pittsburgh,  PA; 
BASF  Corporation,  Parsippany,  NJ; 
Koppers  Industries,  Inc.,  Ihltsbur^,  PA; 
and,  Stepan  (Chemical  Company, 
Northfield,  IL,  alleging  that  an  industry 
in  the  United  States  is  materially  , 
injured  and  threatened  with  material 
injury  by  reason  of  subsidized  imports 
of  phthaiic  anhydride  from  Brazil, 

Israel,  Mexico,  and  Venezuela  and  LTFV 
imports  ftom  Brazil,  Himgary,  Israel, 
Mexico,  and  Venezuela.  Accordingly, 
effective  October  22, 1993,  the 
Commission  instituted  countervailing 
duty  and  antidumping  investigations 
Nos.  303-TA-24  (Preliminary),  701- 
TA-356-358  (Preliminary),  and  731- 
TA-664-668  (Preliminary).  Effective 
November  18, 1993,  Commerce  initiated 
countervailing  duty  and  antidumping 
investigations  with  respect  to  all  subject 
countries,  except  the  coimtervailing 
duty  investigation  for  subject  imports 
from  Brazil.  Therefore,  the  (Commission 
terminated  its  countervailing  duty 
investigation  involving  subject  imports 
from  Brazil,  investigation  No.  701-^A- 
356  (Preliminary). 

Notice  of  the  institution  of  the 
Commission’s  investigations  and  of  a 
public  conference  to  Ito  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  (Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  1, 1993, 
(58  FR  58347).  The  conference  was  held 
in  Washingtonr  DC,  on  November  15, 


usually  produced  from  a  primary  p>etrochemical 
called  orthoxylene,  although  it  is  sometimes 
produced  from  naphthalene.  PAN  is  predominantly 
used  in  the  production  of  plasticizers,  unsaturated 
polyester  resins,  and  alkyd  resins,  which  in  turn  are 
generally  used  to  produce  plastics  and  paints.  The 
subject  PAN  is  produced  in  two  physical  forms, 
molten  and  flal^. 

*  Vice  Chairman  Watson  and  Commissioner 
Nuzum  voted  in  the  affirmative  with  respect  to 
Brazil;  Commissioner  Nuzum  voted  in  the 
affirmative  with  respect  to  Israel;  and. 
Commissioner  Rohr  and  Commissioner  Nuzum 
voted  in  the  affirmative  with  respect  to  Mexica 


1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

By  order  of  the  Commission. 

,  Issued:  December  8, 1993. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-30641  Filed  12-15-93;  8:45  am) 
BtLUNQ  COM  7020-02-P 


pnvestigations  Nos.  731-TA-646-448 
(Final)] 

Certain  Steel  Wire  Rod  From  Brazil, 
Canada,  and  Japan 

AGENCY:  International  Trade 
(Dommission. 

ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Ckimmission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-646-648  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Braril,  Canada, 
and  Japan  of  certain  steel  wire  rod.i 
provided  for  in  subheadings  7213.31.30, 

7213.31.60,  7213.39.00,  7213.41.30, 

7213.41.60,  7213.49.00,  7213.50.00,  and 
7227.90.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  (Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
OR  part  207). 

EFFECTIVE  DATE:  November  26, 1993. 


■  For  purposes  of  these  investigations,  certain 
steel  wire  rod  is  defined  as  hot-rolied  carbon  steel 
and  alloy  steel  wire  rod,  in  irregularly  wound  coils, 
of  approximately  round  cross  section,  between  3.8 
mm  (0.20  inch)  and  19.0  mm  (0.75  inch)  in 
diameter.  Excluded  from  the  scope  of  these 
investigations  is  steel  wire  rod  5.5  nun  or  less  in 
diameter,  with  tensile  strength  greater  than  or  equal 
to  1040  MPa,  and  having  the  following  chemical 
content,  by  weight:  Carlwn  greater  than  or  equal  to 
0.79  percent,  aluminum  less  than  or  equal  to  0.005 
percent,  phosphorus  plus  sulfur  less  than  or  equal 
to  0.04  percent,  and  nitrogen  less  than  or  equal  to 
0.006  percent  (termed  "1080  tire  cord"  quality  wire 
rod).  Also  excluded  are  wire  rods  of  freehmachining 
steel  containing  0.03  percent  or  more  of  lead,  0.05 
percent  or  more  of  bismuth,  0.08  p>ercent  or  more 
of  sulfur,  more  than  0.4  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  and/or  more 
than  0.01  percent  of  tellurium.  Excluded  as  well  are 
stainless  steel  rods,  tool  steel  rods,  free-cutting  steel 
rods,  resulfurized  steel  rods,  ball  bearing  steel  rods, 
high-nickel  steel  rods,  and  concrete  reinforcing  bars 
and  rods. 
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FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  an  affirmative 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  certain  steel  wire  rod  bom  Brazil, 
Canada,  and  Japan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  April  23, 1993,  by 
Connecticut  Steel  Corp.,  Wallingford. 

CT;  North  Star  Steel  Texas,  Inc., 
Beaumont,  TX  (except  for  the 
investigation  concerning  Japan); 

Keystone  Steel  &  Wire  Corp.,  Peoria,  IL; 
Co-Steel  Raritan,  Perth  Amboy,  NJ 
(except  for  the  investigation  concerning 
Brazil);  and  Georgetown  Steel  Corp., 
Georgetown,  SC  (except  for  the 
investigation  concerning  Japan). 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission’s  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 


parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  February  2, 1994, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  February  15, 
1994,  at  die  U.S.  International  Trade 
Commission  Building.  Requests  to 
appe£ir  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  February  3, 
1994.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission’s 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  8, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  he  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f),  and  207.23(b)  of  the 
Commission’s  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigations  as  possible  any  requests 
to  present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission’s  rules;  the  deadline  for 
filing  is  February  9, 1994.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  24, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  February  24, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 


§§  201.6,  207.3,  and  207.7  of  the 
Commission’^  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission’s 
rules. 

By  order  of  the  Commission. 

Issued:  December  7, 1993. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-30642  Filed  12-15-93;  8:45  am) 
BILUNQ  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167;  Sub-No.  1131X] 

Consolidated  Rail  Corp.;  Abandonment 
Exemption;  in  Mahoning  County,  OH 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F — 
Exempt  Abandonments  to  abandon  its 
.96-mile  line  of  railroad  known  as  the 
Canfield  Industrial  Track  from  milepost 
0.0  at  the  beginning  of  the  line,  to 
milepost  0.96  in  Youngstown, 

Mahoning  Cotmty,  OH. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted  over  other  lines;  and  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirement  at 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies),  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11 
(transmittal  letter),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  use  of  this, 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  H.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
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revocation  under  49  U^.C  10505(d) 
must  be  filed. 

Provided  no  foimal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
15, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
December  27, 1993.3  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
January  5, 1994,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 

Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Robert  S. 
Natalini,  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street,  P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Coiuail  has  filed  an  environmental 
report  which  addresses  the 
afc^donment’s  effoct,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  oi  Energy  and  &ivironment 
(S^)  will  issue  an  environmental 
assessment  (EA)  by  December  21, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  %E  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Qxnmission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Ccnunents  on  environmental 
and  histmic  preservation  matters  must 
be  filed  within  IS  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Deckled:  December  9, 1993. 


>  A  stay  will  be  rontioely  issned  by  the 
Commission  in  tiiote  proosedings  where  an 
informed  dadsion  on  environmental  issues 
(whctiier  raised  by  a  petty  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 
independent  investigstinal  cannot  be  mede  |gior  to 
the  eOective  date  of  the  notice  of  exonption.  See 
Exemption  of  Out-of-SeivUx  Bail  lines,  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
enviranraeotal  ooncans  is  etioouraged  to  6le  its 
request  as  aooD  as  possible  in  order  to  permit  Um 
CoRunission  to  ve^w  ead  act  on  the  request  before 
the  effective  date  of  this  exemi^ion. 

2  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist.  4  LCXlZd  1«4  (1967). 

sTheCoamnissian  will  accept  a  iate-filad  trail  use 
request  as  long  as  it  retains  pirisdictian  to  do  so. 
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By  the  Ccmmisskm,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc  93-30723  Filed  12-15-93;  8:45  am] 
BILUNO  COOC  703B-ai-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regubtions  (CFR), 
this  is  notice  that  on  October  25, 1993, 
Anys,  Inc.,  2  Goodyear,  Irvine, 
California  92718,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  re^stration  as  a  bulk  *' 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Phencyclidine  (7471) _ _ ... 

n. 

1  -PiperkSnocydohexanecar- 

bonitrte  (860^ _ 

u. 

Anys,  Inc.,  formerly  Toxi-Lab,  Inc., 
plans  to  manufacture  small  quantities  of 
the  above  substances  for  research 
purposes  and  to  manufacture  drug 
detection  kits  which  will  be  sold  to 
crime  laboratories  and  emergency 
rooms. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manuf^ure  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion  .. 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Wadiington,  DC 
20537,  Attenticm:  DEA  Federal  Renter 
Representative  (GCR).  and  must  be  filed 
no  later  than  January  18, 1994. 

Dated:  December  3. 1993. 

Gene  R.  Haislip, 

Director,  Office  ofDiveision  Control,  Drug 
Enforcement  Admiaistratioa. 

IFR  Doc.  93-30613  Filed  12-15-93;  8:45  am] 
BH.UNQ  CODE  44ieea-M 


[Docket  No.  93-47] 

Gary  D.  Banks,  MJ}.^  Revocation  of 
Registration 

On  January  22, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  ^iforoement 
Administration  (£^),  issued  an  Order 
to  Show  Cause  to  Gary  D.  Benke.  MD., 
of  3265  Mayfield  Road,  #31,  Cleveland 
Heights,  Offio  44118  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  AB1935797,  and  deny  any 
pending  applications  for  renewal  of 
such  registration.  The  statutory  basis  for 
the  Order  to  Show  Cause  was  that 
Respondent’s  continued  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Respondent  at  his  rostered  location 
and  was  returned  to  DEIA  unclaimed. 

The  Order  to  Show  Cause  was 
subsequently  forwarded  to  Respondent’s 
residence  in  Eden  Prairie,  Minnesota, 
and  was  received  on  Maitdi  22, 1993.  By 
letter  dated  May  14, 1993,  Respondent 
requested  a  bearing  on  the  issues  raised 
in  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney. 

On  June  4, 1993,  the  Government  filed 
a  motion  for  summary  disposition. 

Along  with  the  motion.  Government 
counsel  attached  a  copy  of  a  letter  dated 
December  21. 1992,  fr^  the  Case 
Control  Officer  of  the  State  Medical 
Board  of  Ohio,  which  indicated  that 
effective  Decendier  31, 1990, 
Respondent’s  state  medical  License  was 
inactive  due  to  failure  to  renew.  The 
administrative  law  judge  allowed  the 
Respondent  until  June  17, 1993,  to 
respond  to  the  Government’s  motion. 

On  June  21. 1993,  the  Respondent 
moved  for  an  extensimi  of  time  in  which 
to  file  a  respcmse  to  the  Government’s 
motion.  The  administrative  law  judge 
granted  the  motion,  allowing 
Respondent  imtil  July  1, 1993,  to 
respond. 

The  Respondent  has  not  filed  a 
response  to  the  Government’s  motion. 
On  July  19, 1993,  the  administrative  law 
judge  issued  his  opinion  and 
recommended  decision,  granting  in  part, 
the  Government’s  motion  for  summary 
disposition,  and  recommending  the 
revocation  of  Respondent’s  DEA 
Certificate  of  Registration.  No 
exceptions  wcto  filed  and,  (xi  August 
20, 1993,  the  administrative  law  judge 
transmitted  the  record  of  these 
proceedings  to  the  Administrator.  After 
casefol  consideration  of  the  record  in 
this  matter,  the  Acting  Administrator 
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adopWthe  administrative  law  judge’s 
opinion  and  recommended  decision. 

The  Acting  Administrator  finds  that 
on  E)ecember  31, 1990,  the  Respondent’s 
Ohio  medical  license.  Certificate 
Number  35055969,  expired,  and  has  not 
been  restored.  The  Respondent 
subsequently  relocated  to  the  State  of 
Minnesota,  W  has  not  submitted  a 
request  to  have  his  DEA  registration 
number,  issued  to  him  in  Ohio, 
transferred  to  Minnesota.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
stale  iu  which  he  conducts  his  business. 
21  U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  James  H.  Nickens,  M.D.,  57 
FR  59847  (1992);  Elliott  Moruoe,  M.D., 
57  FR  23246  (1992);  Bobby  Watts,  M.D., 
53  FR  11919  (1988). 

The  Government  argued  in  support  of 
its  motion  that  the  Respondent  was  hot 
authorized  to  handle  controlled 
substances  in  either  Ohio  or  Minnesota. 
The  administrative  law  judge  found  that 
the  Government’s  action  for  the 
proposed  revocation  or  suspension  is 
limited  to  Respondent’s  Ohio  registered 
location,  as  noted  in  the  Order  to  Show 
Cause.  The  administrative  law  judge 
noted  further  that  his  recommendation 
is  intended  not  to  reach  any  future  DEA 
application  for  registration  filed  by  the 
Respondent  with  respect  to  Minnesota, 
since  such  a  recommendation  would 
amount  to  a  declaratory  order.  The 
administrative  law  judge  granted,  in 
part,  the  Government’s  motion  for 
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summary  disposition,  and 
recommended  the  revocation  of 
Respondent’s  DEA  Certificate  of 
Registration.  The  Acting  Administrator 
adopts  the  findings  of  fact,  conclusions 
of  law,  and  recommended  ruling  of  the 
administrative  law  judge.. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration.  AB1935797,  previously 
issued  to  Gary  D.  Benke.  M.D.,  be.  and 
it  hereby  is.  revoked  and  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied. 

This  order  is  effective  December  16, 
1993. 

Dated:  December  8. 1993. 

Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
(FR  Doc.  93-30614  Filed  12-15-93;  8:45  am] 
aajJNO  cooe  441o-o»-m 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Reference 
Service  on  Certain  Textual  Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  certain  textual 
records  holdings  in  the  National 
Archives  relat^  to  the  move  to  the 
National  Archives  at  College  Park 

Record  Groups  Closing 

[December  1993— June  1994] 


(Archives  H)  and  the  relocation  of  some 
records  to  tha  National  Archives 
Building. 

SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain  textual 
records  holdings  of  the  National 
Archives  will  be  unavailable  due  to  the 
move  of  those  holdings  horn  their 
current  locations  in  the  National 
Archives  Building  in  Washington,  DC, 
and  the  Washington  National  Records 
Center  in  Suitland,  Maryland,  to  new 
locations  in  either  the  new  Archives  II 
facility  in  College  Park,  Maryland,  or  the 
National  Archives  Building  in 
Washington,  DC.  Additional  notices  will 
be  published  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  B. 

During  the  periods  shown  for  the 
record  groups  listed  on  the  schedule  at 
the  end  of  this  notice,  the  National 
Archives  will  be  unable  to  provide 
records  for  research,  or  process  requests 
for  reproductions  (fee  orders)  or 
requests  for  information  from  these 
records.  Requests  received  during  the 
periods  of  suspended  service  will  be 
returned  for  resubmission  after  the  date 
indicated  for  reopening  the  records  for 
reference  service.  Changes  in  the  overall 
move  schedule  may  require  changes  in 
these  dates. 

For  schedule  updates  and  information 
on  the  new  location  of  the  records,  call 
the  User  Services  Division  at  (202)  501- 
5400. 

Dated:  December  9, 1993. 

Linda  N.  Brown. 

Acting  Archivist  of  the  United  States. 
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Record  group  short  title 
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Energy _ _ 

Energy . . — 

Energy . . . . 

Energy . . 

Energy . . . 
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Interior/Environmental _ 

Inlerior/Environmeraal . 

Interior/Environmental _ 

IrSerior/Environmaraal _ 

Interior/Envirotvnental . 

Interior/Envirorwnental _ 

Interior/Environmental . . 
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Interior/Envirorwnentai . 
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Sdenoe  and  Techrrology  . 
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Tran^xtrtation _ _ _ 
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169  Foreign  Ecorwmic  Administration  . . 

173  Federal  Corntnunications  Cornrnission  . 

179  War  Prxxluction  Board  - . 

188  Price  Administration,  Office  of . . . 

234  Reconstruction  Finance  Corporation . . 

259  War  Communications,  Board  of . . . 

138  Federal  Energy  Regulatory  Comnsssion _ 

245  Sofid  Fuels  Administration  for  Wau* _ _ 

253  Petroleum  Administration  for  War . . . 

326  Atomic  Energy  Commission  . . . . 

431  Nuclear  Regulatory  Commission . . . . 

434  Energy,  Department  of . . . . 

196  Public  Housirrg  Administration  '. . . . 

31  Federatl  Housing  Administration  _ _ _ 

207  Housing  &  Urban  Development,  Depaubnent  of _ 

252  Housing  Expediter,  Office  of  the . . 

294  Federal  National  Mortgage  Association _ 

22  Fish  A  Wildlife  Service,  U.S . . 

48  Interior,  Office  of  the  Secretary  of  the  . . . 

55  Virgin  Islands,  Government  of  the  . . . . 

57  U6.  Geological  Survey . . . 

70  Mines,  U.S.  Bureau  of . . 

79  National  Panic  Service . . 

115  Reclamation,  Bureau  of . . . 

126  Territories,  Office  of . . . . 

139  Dominican  Customs  Receivership _ _ 

140  Military  Government  of  Cuba . . 

141  Militany  Government  of  Veracruz  . . 

186  Panama  Canal  . . . . . 

166  Spanish  Governors  of  Puerto  Rico . . . 

187  National  Resources  Planning  Boaud . . . . 

193  Commissioner  of  Railroads . 
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312  Petroleum  Administration  for  Defense _ 

320  Defense  Minerals  Exploration  Administration _ 

315  Interagency  Comma  &  Crcls  Coordinating  Water 
Use. 

327  D^ense  Electric  Power  Administration . 

350  Insular  Affaurs,  Bureau  of . 

368  Heritage  Conservation  and  Recreation  Service . 

380  Salino  Water,  Office  of . . i . 

515  Historic  American  Bl^.  Survey/Engineering  Div.  .. 

382  Federal  Water  Pollution  Control  Administrartion  _ _ 

409  Public  Lamd  Law  Review  Commission . 

412  Environmentati  Protection  Agency . 

452  Americavi  Revolution  Bicentenniati  Administration  ... 

23  Coast  and  Geodetic  Survey . . . 

27  Weather  Bureau . . . 

30  Public  Roads,  Bureau  of . . . 

197  Qvl  Aeronautics  Board . . . 

219  Defense  Transportation,  Office  of . 

198  Investigation  &  Research-Transportation,  Board  of . 

398  Transportation,  Department  of . 

237  Federal  Aviation  Administration  . 

Federal  Highway  Adrrtinistration  . 

416  National  Highway  Traffic  Safety  Administration . 

464  Untied  Sta^  Railway  Association . 

197  Civil  Aeronautics  Boaird . 

219  Defense  Transportation,  Office  of . 

196  investigation  &  Research-Transportation,  Board  of . 

398  Transportation,  Department  of . 

237  Federal  Aviation  Administration  . . 

406  Federd  Highway  Administration  . . 

416  National  Highway  Traffic  Safety  Administration . 

464  Untied  States  Railway  Association . 
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(FR  Doc.  91-30709  Filed  12-15-93;  8:45  ami 
BILLMO  COOC  7S1&-01-e 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L. 

920463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities  (1193). 

Date  and  time:  January  21, 1994;  8:30  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
rooms  330,  365,  and  370. 

Contact  persons:  John  C.  Chemiavsky  and 
Caroline  Wardle,  Head  and  Program  Director, 
aSE/OCDA.  room  1160,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  meeting:  Closed. 

Telephone:  (703)  306-1980. 

Purpose  of  meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  hnanci^  supptMl. 

Agenda:  To  review  and  evaluate  CISB 
Research  Infrastructure  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conhdential  natiue,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
_  proposals.  These  matters  are  exmnpt  under  5 
‘  U.S.C  552b(c),  (4)  and  (6)  of  the  Gwemment 
in  the  Sunshine  Act 

Dated:  December  13, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc  93-30660  Filed  12-15-93;  8:45  am) 
BILUNQ  COOC 


Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Emphasis  Panel  in  Engineering 
Education  and  Centers 

Date  and  time:  January  6-7, 1994:  8:30  a.m. 
to  5  pjn. 

Place:  4201  Wilson  Boulevard,  Arlington, 
Virginia  room  310, 310.2,  360,  and  370. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Christina  Gabriel, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230. 
Telephmre;  (703)  306-1381. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 


Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13, 1993. 

M.  Rebecca  Winkler, 

Commits  Management  Officer. 

[FR  Doc  93-30657  Filed  12-15-93;  8:45  am] 
BILUNQ  COOC  7S5a-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation,  and  Dissemination; 

Meeting  * 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Research,  Evaluation,  and 
Dissemination  (1210). 

Date  and  time:  January  10-12, 1994;  8:30 
a.m.  to  5  p.m. 

Place:  Romns  390  and  395,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Nora  Sabelli,  Division 
of  Research,  Evaluation,  and  Dissemination, 
room  855,  National  Science  Foundatimi, 

4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1650. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Applications  of  Advanced  Technologies 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  Include  lamination  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act 

Dated:  December  13. 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-30658  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  755B-«1-M 


Special  Emphasis  Panel  in  Systemic 
Reform;  Meeting 

In  accordance  with  the  Federal 
Advisory  Cmiunittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  Natitmal  Science 
Foundation  announces  the  following 
meeting. 


Name  and  Code:  Special  Emphasis  Panel 
in  Systemic  Reform  (1198). 

Date  and  time:  January  9, 1994  (6-9  p.m.); 
January  10-12  (8  a.mr-9  p.m.) 

Place:  NSF,  3rd  Floor,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  meeting:  Closed. 

Contact  person:  Janice  Earle,  Peirce 
Hammond,  or  Julia  Wan,  Program  Directors, 
Statewide  Systemic  Initiatives,  room  875, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone; 
(703) 306-1682. 

Purpose  of  meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  A  reverse  site  visit  to  review 
aws^s  for  future  proposal  funding  for  the 
Statewide  Systemic  Initiatives  Pnjgram  as 
part  of  the  selection  process  for  continuing 
awards. 

Reason  for  dosing:  The  awards  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  iiKluding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
awards.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  December  13, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-30659  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Co.,  et  al.;  Perry  Nuclear  Power  Plant, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Opierating  License  No.  NPF- 
58  issued  to  the  Cleveland  Electric 
Illuminating  Company,  et  al.,  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  located 
in  Lake  County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
provisicms  in  the  Technical 
Specifications  (TS)  relating  to  the 
isolation  actuation  instrumentation  for  ‘ 
the  reactor  core  isolation  cooling  (RQC) 
system.  The  revision  would  delete  the 
RCIC  isolation  on  high  RQC  room 
difierential  temperature  to  improve  the 
reliability  of  RQC. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
amendment  dated  January  19, 1990. 
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fhe  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
requir^  in  order  to  allow  the  licensee 
to  delete  the  RQC  isolation  on  high 
RQC  room  differential  temperature  to 
prevent  inadvertent  and  unnecessary 
isolation  of  RQC  on  a  spurious  RQC 
room  high  diHerential  temperature 
signal. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  concludes  that  if  the  RQC 
isolation  on  high  RQC  room  differential 
temperature  is  removed  there  would 
still  be  redundant,  diverse,  reliable 
means  of  isolating  a  leak  bom  RQC  in 
the  equipment  room.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
releas^  offsite,  emd  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proftosed  action  would  result  in  no 
^Sgnificant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  by  10  CFR  ptart  20.  The 
proposed  change  will  not  result  in  a 
measurable  change  to  the 
nonradiological  plant  effluents  and 
therefore,  will  not  have  any 
environmental  impact.  Therefore,  the  _ 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  February  28, 1990 
(55  FR  7073).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  bom  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  would  be  to  deny  the 
requested  amendment.  This  would  not 
reduce  environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibility. 


Alternative  Use  of  Resources 
This  action  does  not  involve  the  use 
of  resoiirces  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Perry  Nuclear 
Power  Plant,  Units  1  and  2,  dated 
August  1982. 

Agencies  and  Persons  Consulted 
The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  efiect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee’s  application  for 
amendment  dated  January  19, 1990, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  at  the  Perry 
Public  Library,  3753  Main  Street,  Perry, 
Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 

John  N.  Haunon, 

Director,  Project  Directorate  ni-3.  Division 
of  Reactor  Project — III/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-30667  Filed  12-15-93;  8:45  am) 

BILLMO  coot  7890-01-M 


Proposed  Supplement  1  to  Generic 
Letter  89-04,  “Guidance  on  Developing 
Acceptable  Inservice  Testing 
Programs” 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  supplement  to  a  generic  letter.  A 
generic  letter  is  an  NRC  document  that 
(1)  requests  licensees  to  submit  analyses 
or  descriptions  of  proposed  corrective 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmental 
significance,  or  (2)  requests  licensees  to 
submit  information  to  the  NRC  on  other 
technical  or  administrative  matters,  or 
(3)  transmits  information  to  licensees 
regarding  approved  changes  to  rules  or 
regulations,  the  issuance  of  reports  or 


evaluations  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 
procedures.  When  issued,  this  generic 
letter  supplement  will  forward  NUREG- 
1482,  “Guidelines  for  Inservice  Testing 
Programs  at  Nuclear  Power  Plants,’’ 
which  provides  NRC  recommendations 
for  a  number  bf  generic  issues 
concerning  the  implementation  and 
development  of  inservice  testing 
programs.  The  NRC  is  seeking  comment 
from  interested  parties  regarding  both 
the  technical  and  regulatory  aspects  of 
both  the  proposed  generic  letter 
supplement  and  the  current  draft  of 
NUREG-1482.  The  staff  is  particularly 
interested  in  comments  regarding  any 
methods  in  the  NUREG  that  a  licensee 
may  view  as  a  backfit,  along  with 
recommendations  for  alternative 
methods.  Additionally,  the  staff  is 
interested  in  comments  concerning  the 
appropriate  format  of  the  document  for 
final  issuance  (e.g.,  NUREG,  attachment 
to  the  generic  letter,  or  other).  The 
proposed  generic  letter  supplement  is 
presented  under  the  Supplementary 
Information  heading.  B^use  of  its 
length,  the  current  draft  of  NUREG- 
1482  is  not  presented  in  this  request  for 
comments.  However,  a  firee  single  copy 
of  draft  NUREG-1482  may  be  request^ 
by  those  considering  a  public  comment 
by  writing  to  the  Distribution  and  Mail 
Services  Section,  Mail  Stop  P-370,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of 
NUREG-1482  also  may  be  obtained 
finm  the  NRC  Public  Dociunent  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC  20037.  This  proposed 
generic  letter  supplement  and 
supporting  documentation  were 
discussed  in  meeting  number  249  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  relevant 
information  reflecting  CRGR  review  of 
the  proposed  generic  letter  supplement 
is  available  in  the  Public  Doc^ent 
Rooms  under  accession  number 
9311190453.  'The  NRC  will  consider 
comments  received  from  interested 
parties  in  the  final  evaluation  of  the 
proposed  generic  letter  supplement  and 
NUREG-1482.  The  NRC’s  final 
evaluation  will  include  a  review  of  the 
technical  position  and,  when 
appropriate,  an  analysis  of  the  value/ 
impact  on  licensees.  Should  this  generic 
letter  supplement  be  issued  by  the  NRC, 
it  will  b^ome  available  for  public 
inspection  in  the  Public  Document 
Rooms. 

PUBLIC  MEETING:  A  public  meeting  to 
discuss  the  propos^  generic  letter 
supplement  and  draft  NUREG-1482  will 
be  held  on  February  2, 1994,  firom  8:30 
6.m.  to  4  p.m.  and  on  February  3, 1994, 
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from  8:39  a.m.  to  1  p.in.  at  the  Holiday 
Inn  (Versailles  I  Room);  8120  Wisconsin 
Avenue,  Bethesda,  Maryland  20814.  The 
phone  number  for  the  hr^l  is  (301) 
652-2000. 

DATES:  The  comment  period  expires 
March  10, 1994.  However,  commentors 
are  encouraged  to  submit  their 
comments,  dong  with  any  proposed 
questions,  prior  to  January  14, 1994,  to 
permit  tlw  staff  time  to  adequately 
prepare  for  a  discussion  of  die 
comments  at  the  public  meeting. 
Comments  submitted  after  Mar^  10. 
1994,  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Birectives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (lower 
Level),  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Campbell  (301)  504-1311. 
SUPPLEMENTARY  INFOfUIAATION: 

TO:  All  licensees  of  operating  nuclear 
power  plants  and  holders  of 
construction  permits  for  nuclear  power 
plants. 

SUBJECT:  Guidance  on  developing 
acceptable  inservice  testing  programs 
(Geniric  Letter  89-04.  supplement  1). 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  notify  you  about  the 
issuance  of  NUREG-1482,  “Guidelines 
for  Inservice  Testing  Programs  at 
Nuclear  Power  Plants.”  and  to  make 
available  the  recommendations 
contained  in  NlJREG-1482  for  use  by 
addresses  who  wish  to  use  them.  * 
NUREG-1482  provides  NRC 
recmnmendations  for  a  number  of 
generic  issues  concmning  the 
implementation  and  development  of 
inservice  testing  (1ST)  programs  and 
includes  the  positions  from  Generic 
Letter  89-04  supplemented  with  the 
current  considerati(ms  for  using  these 
positions. 

Description  of  Circumstances 

The  staff  is  issuing  NUREG-1482  to 
address  the  number  of  similar  relief 
requests  from  various  plants  and  to 
supplement  the  guidance  of  Generic 
Letter  (GL)  89-04,  “Guidance  cm 


Developing  Acceptable  Inservice 
Testing  Programs,”  to  current  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
and  regulatory  issues. 

Discussion 

NUREG-1482  describes  a  historical 
and  current  perspective  of  the 
regulatory  requirements  for  inservice 
testing  of  piunps  and  valves  in  nuclear 
power  plants.  It  includes  information  on 
the  format  and  content  for  inservice 
testing  programs  and  relief  requests, 
examples  of  relief  requests,  clarification 
of  issues  described  in  information 
notices  or  other  NRC  letters  related  to 
inservice  testing,  and  the  current 
considerations  for  positions  included  in 
GL  89-04. 

Licensees  may  use  the  NUREG-1482 
to  develop  relief  requests,  to  implement 
portions  of  later  editions  of  the  ASME 
Code  and  Addenda  incorporated  in  10 
CFR  50.55a(b),  and  to  review 
alternatives  acceptable  to  the  staff. 
NUREC-1482  may  be  obtained  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37802.  Washington.  DC  20013-7082. 

Requested  Actions 

The  generic  letter  does  not  request 
actions.  The  use  of  the  guidance  in 
NUREG-1482  is  strictly  voluntary. 

R^XHting  Requirements 

The  generic  letter  does  not  require 
any  reporting  by  addresses.  However,  if 
the  guidance  in  NUREG-1482  is  used 
voluntarily  to  make  changes  to  licensee 
1ST  programs,  revised  relief  requests  or 
program  documents  may  need  to  be 
submitted  to  the  NRC. 

Backfit  Discussion 

The  staff  has  not  performed  a  backfit 
analysis  because  the  information  herein 
pertains  to  actions  that  are  strictly 
voluntary. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcus, 

Chief.  Generic  Communications  Bmnch, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doc.  93-30665  Filed  12-15-93;  8:45  am] 
BILUNQ  cooe  7S80-01-M 


[Docket  No.  50-30q 

Wisconsin  Public  Service  Corp., 
Wisconsin  Power  and  Light  Ca, 

Madison  Gas  and  Electric  Co.; 
Withdratwal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Wisconsin  Public 
Service  Corporation,  Wisconsin  Power 
and  Light  Company,  and  Madison  Gas 
and  Electric  Company,  (the  licensees)  to 
withdraw  their  application  dated 
December  27, 1991,  for  a  proposed 
amendment  to  Facility  Operating 
License  No.  DPR— 43  for  the  Kewaunee 
Nuclear  Power  Plant,  located  in 
Kewaunee  County,  Wisconsin. 

The  proposed  amendment  would 
have  revis^  the  facility  technical 
specifications  to  approve  the  use  of  an 
alternate  repair  criteria  for  the  steam 
generator  tubes  experiencing  outside 
diameter  stress  corrosion  cracking  at  the 
support  plates  intersections. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  4, 1992 
(57  FR  7818).  However,  by  letter  dated 
November  8, 1993,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  27. 1991, 
and  the  licensee's  letter  dated  November 
8. 1993,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  University  of  Wisconsin  Library 
Learning  Center,  2420  Nicolet  Drive. 
Green  Bay,  Wisconsin  53401. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Director,  Project  Directorate  ni-3.  Division 
of  Reactor  Projects — lUHV/V,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  93-30668  Piled  12-15-93;  8:45  am) 
BOUNQ  CODE  7S90-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-33312;  File  No.  8R-Amex- 
98-36] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Anierican  Stock  Exchange,  Inc. 

Relating  to  Options  on  the  Natural  Gas 
Index 

December  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  November  12, 

1993,  the  American  Stock  Exchange, 

Ina  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ni  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  finm  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

^-The  Exchange  proposes  to  list  options 
on  the  Natural  Gas  Index  (“Index”),  a 
new  stock  index  developed  by  the  Amex 
based  on  natural  gas  industry  stocks  (or 
ADRs  thereon)  which  are  traded  on  the 
Amex,  the  New  York  Stock  Exchange, 
Inc.  (“NYSE”),  or  other  U.S.  securities 
exchanges,  or  through  the  facilities  of 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  system 
and  are  reported  national  market  system 
secvirities  (“NASDAQ/NMS”).  In 
addition,  the  Amex  proposes  to  amend  ' 
Rule  901C,  Commentary  .01  to  reflect 
that  90%  of  the  Index’s  numerical  index 
value  will  be  accounted  for  by  stocks 
that  meet  the  current  criteria  and 
guidelines  set  forth  in  Rule  915.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

The  Amex  has  developed  a  new 
industry-specific  index  called  the 
Natural  Gas  Index,  based  entirely  on 
shares  of  widely-held  natural  gas 
industry  stocks  which  are  exchange  or 
NASDAQ/NMS  listed.*  It  is  intended 
that  the  Amex  list  option  contracts  on 
the  newly  developed  Index. 

The  Index  contains  securities  of 
highly-capitalized  companies  in  the 
natural  gas  industry.  Included  in  this 
group  are  companies  in  the  U.S.  which 
are  involved  in  natural  gas  exploration 
and  production,  natural  gas 
transmission,  or  natural  gas  distribution. 

Index  Calculation 
The  Index  is  calculated  using  an 
“equal-dollar  weighting”  methodology 
designed  to  ensure  that  each  of  tlfe 
component  securities  is  represented  in 
an  approximately  “equal”  dollar 
amount  in  the  Index.  The  Exchange 
believes  that  this  method  of  calculation 
is  important  since  even  among  the 
largest  companies  in  the  natural  gas 
industry  there  is  great  disparity  in 
market  value.  For  example,  although  the 
stocks  included  in  the  Index  represent 
many  of  the  most  highly  capitalized 
companies  in  the  natural  gas  industry, 
the  three  largest  companies  in  terms  of 
market  capitalization  (i.e.,  Enron  Corp. 
(22.16%),  Burlington  Resources 
(16.18%),  and  Consolidated  Natural  Gas 
(12.35%))  represent  over  50%  of  the 
aggregate  market  value  of  the  Index.  It 
has  bran  the  Exchange’s  experience  that 
options  on  market  v^ue  weighted 
indexes  dominated  by  a  few  component 
stocks  are  less  useful  to  investors,  since 
the  index  will  tend  to  represent  those 
few  components  and  not  the  broader 
target  sector  that  the  index  is  designed 
to  represent. 

The  following  is  a  description  of  how 
the  equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  October  15, 1993,  a  portfolio  of 
natiiral  gas  stocks  was  established 
representing  an  investment  of  $10,000 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  the  Index.  The  value  of  the  Index 
equals  the  ctirrent  market  value  (i.e., 
b^d  on  U.S.  primary  market  prices)  of 


>  The  component  securities  of  the  Index  are 
Apache  Corp.;  Anadarko  Petroieum  Corp.; 
Burlington  ^sources;  Consolidated  Natural  Gas; 
Cabot  Oil  and  Gas  Corporation  (Class  A);  Enron 
Corp.;  Ensearch  Corn.;  Louisiana  Land  and 
Exploration;  Mitchell  Energy  and  Development; 
Noble  Affiliates  Inc.;  Oryx  Energy;  Parker  and 
Parsley  Petroleum;  Togo  Producing  Co.;  Seagull 
Energy  Corp.;  and  Sonat  Inc. 


the  sum  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  Index  divisor. 
The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  300.00  at  the  close  of  trading 
on  October  15, 1993.  Each  quarter 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  January,  April, 

July,  and  October,  the  Index  portfolio 
will  be  adjusted  by  changing  the 
number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  “equal”  dollar 
amounts.  The  Exchange  has  chosen  to 
rebalance  following  the  close  of  trading 
on  the  quarterly  expiration  cycle 
because  it  allows  an  option  contract  to 
be  held  for  up  to  three  months  without 
a  change  in  the  portfolio  while  at 
the  same  time,  maintaining  the  equal 
dollar  weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  replanning  to  ensure  continuity 
of  the  Index’s  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index’s  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Exchange  represents  that  it  has 
had  experience  making  regular  quarterly 
adjustments  to  certain  of  its  indexes 
[e.g.,  the  Amex  Institutional  Index)  and 
has  not  encountered  investor  confusion 
regarding  the  adjustments,  since  they 
are  done  on  a  regular  basis  and  timely, 
proper,  and  adequate  notice  is  given  in 
the  form  of  an  information  circular 
distributed  to  ail  Exchange  members 
notifying  them  of  the  quarterly  changes. 
'This  circular  is  also  sent  to  the 
Exchange’s  contacts  at  the  major  options 
firms,  mailed  to  recipients  of  the 
Exchange’s  options  related  information 
circulars,  and  made  available  to 
subscribers  of  the  Options  News 
Network.  In  addition,  the  Exchange  will 
include  in  its  promotional  and 
marketing  materials  for  the  Index  a 
description  of  the  equal-dollar 
weighting  methodology.  The  Exchange 
states  that  this  procedure  has  been  used 
for  the  Exchange’s  Biotechnology  Index, 
another  equal-dollar  weighted  index.2 
As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  oif  a 


2  See  Securities  Exchange  Act  Release  No.  31245 
(^tember  28. 1992).  57  FR  45844. 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Notices 


65741 


componertt  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component’s  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
the  nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index  based  on  changing  conditions  in 
the  natural  gas  industry.  However,  in 
the  event  the  Exchange  determines  to 
increase  the  number  of  Index 
component  stocks  to  greater  than  twenty 
or  to  reduce  the  number  of  component 
stocks  to  fewer  than  ten,  the  Exchange 
will  give  prior  written  notice  to  the 
Commission.3  In  selecting  securities  to 
be  included  in  the  Index,  the  Exchange 
will  be  guided  by  a  number  of  factors 
including  market  value  of  outstanding 
shares  and  trading  activity.  The 
eligibility  standards  for  Index 
components  are  described  below. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association’s  Network  B. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
are  European-style,  *  and  cash-settled. 
The  Exchange’s  standard  option  trading 
hours  (9:30  a.m.  to  4:10  p.m.  Eastern 
Standard  Time)  will  apply  to  Index 
options.  The  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
(“Expiration  Friday’’).  The  last  trading 
day  in  an  Index  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
Expiration  Friday  (normally  a 
Thursday).  Trading  in  expiring  Index 
options  will  cease  at  the  close  of  trading 
on  the  last  trading  day. 

The  Exchange  plans  to  list  Index 
options  series  with  expirations  in  the 
three  near-term  calendar  months  and  in 


>  Such  a  change  in  the  number  of  components  in 
the  Index  may  warrant  the  submission  of  a  rule 
filing  pursuant  to  Section  19  of  the  Act  and  Rule 
19l>^  thereunder. 

*  European-style  options  may  only  be  exercised 
during  a  specified  time  period  imm^iately  prior  to 
expiration. 


the  two  additional  calendar  months  in 
the  January  cycle.  In  addition,  longer 
term  option  series  having  up  to  thirty- 
six  months  to  expiration  may  be  traded. 

In  lieu  of  such  long-term  options  based 
on  the  full-value  of  the  Index,  the 
Exchange  may  instead  list  long-term, 
reduced-value  put  and  call  options 
based  on  one-tenth  (1/lOth)  of  the 
Index’s  full  value.  In  either  event,  the 
interval  between  expiration  months  for 
either  a  full-value  or  reduced-value 
long-term  Index  option  will  not  be  less 
than  six  months.  The  trading  of  any 
long-term  Index  options  would  be 
subject  to  the  same  rules  which  govern 
the  trading  of  all  the  Exchange’s  Index 
options,  including  sales  practice  rules, 
margin  requirements,  and  floor  trading 
procedures.  Position  limits  on  reduced- 
value  long-term  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full-value)  Index  options  and 
would  be  aggregated  with  such  options. 
For  example,  if  the  position  limit  for  the 
full-value  options  on  the  Index  is  10,500 
contracts  on  the  same  side  of  the 
market,  then  the  position  limit  for  the 
reduced-value  options  will  be  105,000 
contracts  on  the  same  side  of  the 
market. 

'The  exercise  settlement  value  for  all 
of  the  expiring  Index  options  will  be 
calculate  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stoics.  In  the 
case  of  securities  traded  through  the 
NASDAQ  system,  the  first  reported  sale 
price  will  bie  used.  If  any  component 
stock  does  not  open  for  trading  on  its 
primary  market  on  the  last  day  before 
expiration,  then  the  prior  day’s  last  sale 
price  will  be  used  in  the  exercise 
settlement  value  calculation. 

Eligibility  Standards  for  Index 
Components 

Exchange  Rule  901C  specifies  criteria 
for  inclusion  of  stocks  in  an  index  on 
which  options  will  be  traded  on  the 
Exchange.  In  choosing  among  natural 
gas  industry  stocks  that  meet  the 
minimum  criteria  set  forth  in  Rule  901C. 
the  Exchange  will  focus  only  on  stocks 
that  are  traded  on  the  NYSE.  Amex 
(subject  to  the  limitations  of  Rule  901C), 
other  U.S.  securities  exchanges,  or 
NASDAQ/NMS.  In  addition,  the 
Exchange  intends  to  select  stocks  that 

(1)  have  a  minimum  market  value  (in 
U.S.  dollars)  of  at  least  $75  million,  and 

(2)  have  an  average  monthly  trading 
volume  in  the  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  one  million  shares  except  that 
component  stocks  accounting  for  not 
more  than  10%  of  the  Index  value  at 
rebalancing  may  have  an  average 


monthly  trading  volume  of  not  less  than 
500,000  shares. 

The  Index  currently  has  fifteen 
component  stocks,  all  of  which  are 
eligible  for  standardized  option  trading 
and  thirteen  of  the  fifteen  are  currently 
the  subject  of  standardized  option 
trading.  However,  to  address  concerns 
about  the  possibility  of  manipulation  of 
an  index  containing  a  large  percentage 
of  stocks  that  do  not  meet  the  eligibility 
standards  applicable  to  stocks  eligible 
for  standardized  option  trading,  at  each 
quarterly  rebalancing,  stocks  that  meet 
the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  915  will  be  required  to 
account  for  at  least  90%  of  the  Index’s 
numerical  value,  and  this  requirement 
will  be  reflected  in  commentary  to 
Exchange  Rule  901C. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  'These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange’s  other 
index  options  will  also  be  us^  to 
monitor  trading  in  options  on  the  Index. 
The  Index  is  deemed  to  be  ^  Stock  Index 
Option  under  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  under  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  (i.e.,  strike  prices 
within  ten  points  above  or  below  the 
current  index  value)  option  series  on  the 
Index  at  2V2  intervals  only  when  the 
value  of  the  Index  is  below  200  points. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Buirien  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 
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in.  Date  irf  Effectiveness  of  tfie 
Proposed  Rule  Change  and  Timing  Cor 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pwsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Wa^ington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  pnncipal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-36  and  should  be 
submitted  by  January  6, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piu'suant  to  delegated 
authority,  s 

Margaret  H.  Mcf ariand. 

Deputy  Secretary. 

(FR  Doc.  93-30693  Filed  12-15-93;  8:45  ami 
BIUMO  COOK  Wie-OI-M 


[Rolaoee  Na  34-33316;  File  No.  SR-Amex- 
93-34] 

Self-Reguiatory  Organizations;  FUing 
and  Order  Granting  Acceierated 
Approval  of  Propoiind  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Minimum  Halt  Period  for 
Equipment  Changeover  Trading  Halts 

December  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),»  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  cm  November 
9. 1993,  the  American  Stodc  Exchange. 
Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  Ihe  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  revise 
its  trading  halt  policy  to  reduce  the 
minimum  dmation  of  a  halt  involving 
an  “equipment  changeover”  finm  fifteen 
to  five  minutes.  The  revised  policy 
would  also  provide  that  if.  during  an 
equipment  changeover  trading  halt  in  a 
stock,  a  significant  order  imbalance 
develops  or  a  regulatory  condition 
occurs  (i.e.,  news  pending  or  news 
dissemination),  then  the  nature  of  the 
halt  conditicm  would  be  changed 
.  accordingly  and  notice  of  such  change 
would  be  disseminated.  'The  minimiim 
halt  period  prior  to  the  resumption  of 
trading  would  then  be  fifteen  minutes 
following  the  first  indication  after  the 
new  halt  condition  is  disseminated. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purp<^  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


<  15  U.S.C  78s(bKl)  (1988). 
Z 17  CFR  240.19b-4  (1991). 


sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  revise 
its  policy  regarding  trading  halts  to 
reduce  the  minimum  peri^  for  the 
duration  of  a  trading  ^It  involving  an 
equipment  changeover  condition.  The 
purpose  of  an  equipment  changeover 
trading  halt  is  to  enable  trading  in  a 
particular  stock  to  be  halted  when 
trading  is  temporarily  inhibited  due  to 
a  systems,  equipment  or 
communications  facility  problem  or  for 
other  technical  reasons. 

Equipment  changeover  halts  are 
difierent  firom  other  established  halt 
conditions  (i.e..  news  pending,  news 
dissemination  and  order  imbalance)  in 
that  the  purpose  of  such  other  halts  is 
to  give  the  investing  public  and  market 
professionals  a  reasonable  chance  to 
reflect  on.  evaluate  and  react  to  news  of 
a  corporate  event  or  a  significant 
imbalance  of  supply  and  demand  in  a 
stock. 

Current  Exchange  policy  does  not  take 
into  consideration  the  difference  in 
rationale  between  an  equipment 
changeover  and  other  halt  conditions  in 
that  regardless  of  the  nature  of  the  halt 
condition,  a  price  indication  must  be 
disseminated  before  trading  can  be 
resumed,  and  trading  may  not  be 
resumed  for  at  least  fifteen  minutes  firom 
the  time  of  the  first  indication. 

However,  in  many  cases,  a  systems, 
equipment  or  other  technical  problem 
may  be  corrected  in  a  much  shorter 
period  of  time,  and  it  may  be  possible 
to  resume  trading  at  a  price  which  is  a 
reasonable  variation  from  the  last  sale  in 
the  stock  prior  to  the  halt. 

Therefore,  the  Exchange  is  proposing 
to  amend  its  policy  to  reduce  the 
minimum  halt  period  firom  fifteen  to 
five  minutes  for  these  types  of  halts.  Of 
course,  if  the  systems,  equipment  or 
technical  problem  took  longer  to 
resolve,  then  the  halt  would  continue 
until  corrective  action  is  completed. 

In  all  other  respects,  existing  policies 
relating  to  non-regulatory  halts  would 
apply  to  equipment  changeover  halts, 
including  the  fact  that: 

— ^An  equipment  changeover  halt 
requires  the  approval  of  either  (1)  a 
Floor  (k>vemor,  (2)  an  Exchange 
Official  or  (3)  a  Hoor  Official  with  the 
prior  concurrence  of  a  Floor  Ck)vemor 
or  Exchange  Official: 

— ^When  more  than  one  indication  is 
necessary,  trading  may  resume  either 


» 17  CFR  200.30-3(a)(12)  (1992). 
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(1)  five  minutes  after  the  last 
indication  when  it  overlaps  the  prior 
indication  or  (2)  ten  minutes  after  the 
last  indication  when  it  does  not 
overlap  the  prior  indication; 

— If  the  halt  remains  in  effect  at  the 
close  of  the  trading  day,  the  Floor 
Clovemor/Exchange  Official/Floor 
Official  in  consultation  with  the  Floor 
Governor  or  Exchange  Official  may 
authorize  the  dissemination  of  an 
indication  prior  to  the  opening  of 
business  on  the  Exchange  the  next 
day.  The  Exchange  Official  or  Floor 
Governor  involved  may  dispense  with 
the  waiting  period  if  no  imusual 
situation  exists  prior  to  the  opening  of 
the  aftected  stock. 

Of  course,  as  with  all  non-regulatory 
halts,  an  indication  should  be  published 
immediately  after  the  halt  is  declared. 

The  proposed  rule  change  recognizes 
the  possibility  that  during  an  equipment 
changeover  halt,  a  significant  order 
imbalance  may  develop  or  a  “news 
pending”  or  “news  dissemination” 
regulatory  condition  may  occur.  In  such 
a  case,  the  nature  of  the  halt  condition 
would  be  changed  accordingly,  and 
notice  of  such  change  would  be 
disseminated.  Thereafter,  the  standard 
policies  relating  to  order  imbalance  or 
regulatory  halts  would  apply.  The 
minimum  halt  period  prior  to  the 
resumption  of  trading  in  this  case  would 
be  fifteen  minutes  following  the  first 
indication  after  the  notice  of  the  new 
halt  condition  is  disseminated.  A 
“significant  order  imbalance”  is  defined 
as  one  which  results  in  a  price  change 
equal  to  the  parameters  set  forth  in  Rule 
154,  Commentary  .09  (i.e.,  two  points  or 
more  in  a  stock  selling  at  $20  or  more, 
one  point  or  more  in  a  stock  selling  at 
$10  or  more  but  less  than  $20,  and  one- 
half  point  or  more  in  a  stock  selling  at 
less  than  $10). 

By  shortening  the  minimum  time 
period  for  an  equipment  changeover 
trading  halt,  the  proposed  change  in 
policy  will  permit  a  security  to  reopen 
for  trading  in  a  more  expeditious 
fashion,  while  providing  for  a  fair  and 
orderly  market  upon  such  resumption  of 
trading. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6  (b)(5)  in  particular  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  fine  and 
open  market  and  protect  investors  and 
the  public  interest. 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
V\(pshington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop)dng  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
34  and  should  be  submitted  by  January 
6, 1994. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Amex’s  proposal  to  decrease  the 
minimum  halt  {}eriod  for  equipment 
changeover  trading  halts  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act.3  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi^  and  open  market. 

The  present  proposal  will  shorten  the 
time  period  for  an  equipment 
changeover  trading  halt  and 
consequently  trading  will  reopen  in  a 
more  expeditious  manner.  The 

3 15  U.S.C.  78f(b)(5)  (1988). 


Commission  recognizes  that  equipment 
changeover  halts  are  different  from  halts 
due  to  factors  such  as  large  order 
imbalances,  news  dissemination  and 
other  market  driven  forces.  The  former 
are  technical  and  often  stem  from 
problems  which  can  be  resolved 
quickly.  In  these  cases,  the  halt  would 
continue  for  five  minutes,  or  such 
longer  period  as  is  necessary  to  rectify 
the  systems,  equipment  or  technical 
problem. 

Moreover,  the  rationale  behind 
requiring  trading  to  halt  due  to  an 
equipment  changeover  is  purely 
functional  in  that  it  only  arises  when  a 
technical  problem  impedes  trading. 
Thus,  there  is  no  need  to  continue  the 
trading  halt  once  trading  can  logistically 
resume.  In  general,  market  driven 
trading  halts  are  intended  to  allow  time 
to  attract  contra  side  interest  and  to 
provide  an  opportunity  for  all 
participants  to  evaluate  adequately 
news  and  react  accordingly. 

Finally,  the  present  proposal 
addresses  the  possibility  that  during  an 
equipment  changeover  halt,  market 
forces  may  result  in  a  circumstance 
which  would  otherwise  independently 
necessitate  a  trading  halt.  The  proposal 
ensinres  that  in  such  instances  the 
nature  of  the  halt  condition  would  be 
changed,  notice  of  such  change  would 
be  disseminated,  and  thereafter  such  a 
halt  would  be  treated  accordingly.  For 
example,  if  diuing  an  equipment  failure 
trading  halt  a  significant  order 
imbalance  develops,  then  the  Exchange 
will  follow  the  rules  and  procedures 
governing  such  a  condition  and  the 
minimum  halt  period  prior  to 
resumption  of  trading  viill  be  fifteen 
minutes  following  the  first  indication 
after  the  new  halt  condition  is 
disseminated.^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  Amex  to  conform 
to  existing  industry  practice. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  >  that  the 
proposed  rule  change  is  hereby 
approved. 

For  the  (k>inmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*  • 

File  No.  SR-Amex-98-34  Exhibit  A. 

3 15  U.S.C.  78s(b)(2)  (1988). 

3 17  CFR  200.30-3(a)(12)  (1991). 
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Margant  H.  ariand. 

Deputy  Secretary. 

[FR  Doc.  93-30695  Filed  12-15-93;  8:45  am] 
BtUJNO  coot  MMO-ei-M 


[Release  No.  34-33314;  RIe  No.  SR-CHX- 
93-27] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Order 
Grant^  Permanent  Approval  to 
Proposed  Rule  Change  to  Establish  a 
Policy  Concerning  the  Designated 
Primary  Market  M«1cer  and  the 
Registered  Market  Marker  of  a  Basket 

December  9, 1993. 

I.  Introduction 

On  October  13, 1993,  the  Chicago 
Stock  Exchange,  Inc.  (“CHX”  or 
“Exchange*')  submitt^  to  the  Securities 
and  Exchai^  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  S^nirities  Exchange  Act 
of  1934  (“Act”)*  and  Rule  19b-~4 
theieimder,2  a  proposed  rule  change  to 
establish  a  policy  entitling  the 
Designated  Primary  Market  Marker 
(“DI^’)  and  the  Registered  Market 
Majors  ("RMMS”)  to  participate  in 
transactions,  when  both  are  displaying 
the  same  bid  or  offer  price  for  a  Chicago 
(“CXM”)  Baskets,  on  a  two-thirds/one- 
third  parity,  respectively,  up  to  the  size 
of  their  display^  Quotations.  The 
Exchange  amended  the  filing  November 
23, 1993,  to  clarify  that  in  the  event  that 
more  than  one  Market  Maker  would  be 
entitled  to  participate  pursuant  to  the 
proposal,  then  all  Registered  Maiicet 
Markers  would  be  entitled,  on  aggregate, 
to  participate  in  the  mie-third  share.'* 
The  proposed  rule  change  was 
approved  on  a  temporary  &sis  fw  sixty 
days  s  and  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
33058  (October  15, 1993),  58  FR  54388 
(October  21, 1993).  The  sixty-day 
temporary  approval  period  will  expire 
on  December  15, 1993.  No  comments 
were  received  on  the  proposal. 

n.  Descriptkm  the  Proposal 

Article  XXXIV,  Rule  8  of  the 
Exchange’s  rules  presently  entitles  the 

>  IE  U.S.C  788(bMl)  (1988). 

<  17  CFR  240.19b-4  (1991). 

3  On  October  15. 1993  the  Commission  ap|m>ved 
a  set  of  rules  allouring  for  and  governing  the  trading 
of  standardized  bask^  on  tbe  Exchange  Floor,  and 
to  trade  a  specific  basket  on  the  Exchange  Floor, 
and  to  trade  a  specific  basket  product— &e  Chicago 
Basket  ("CXM”).  Sea  Securities  Exchange  Act 
Release  No.  33053  (October  15, 1993),  58  FR  54610 
(October  22, 1993). 

4  Letter  from  David  T.  Rusoff,  Foley  ft  Lardner,  to 
Diana  LukaHopaon,  Branch  Chief,  Commissum, 
dated  Novembw  22. 1993. 

s  See  Securities  Exchange  Act  Release  No.  33057 
(October  15. 1993),  58  FR  54608  (October  22, 1993). 


RMM  (or  market  markers  as  a  group), 
when  the  bids  or  offers  are  equal  in 
price  to  those  of  the  specialist,  to 
participate  in  the  transaction  to  the 
extent  of  one-third  of  the  total  shares 
involved  (excluding  those  needed  to 
satisfy  public  orders).9 
The  Exchange  proposes  to  adopt  an 
interpretation  to  this  rule  to  clarify  its 
applicability  to  interactions  between  the 
DPM  and  the  RMM(s)  in  trading  the 
(DXM  Basket.  Specifically,  the  proposal 
provides  an  additional  “Interpretation 
and  Policy”  designed  to  work  in  concert 
with  the  rules  and  procedures  governing 
the  trading  of  the  ciXM  Basket.  The 
“Interpretation  and  Policy”  is  as 
follows: 

.01  When  the  Designated  Primary 
Market  Maker  and  a  Registered  Market 
Marker,  as  those  terms  are  used  in 
Article  XXXVI,  are  both  displaying,  • 
through  the  quotation  system,  the  ^fime 
bid  or  offer  price  for  a  basket,  the 
Designated  Primary  Market  Market  and 
the  Registered  Market  Maker  will  be 
entitled  to  participate  in  transactions  on 
a  2/3  to  *A  parity,  respectively,  up  to  the 
size  of  their  displayed  quotations.  (i.e., 
the  Designated  Primary  Market  Maker  is 
entitled  to  twice  the  size  of  a  Registered 
Market  Maker’s  order  up  to  the  size  of 
the  E)esignated  Primary  Market  Maker’s 
quotation.  Qmversely,  a  Registered 
Market  Maker  is  entitled  to  participate 
at  Vz  the  size  of  the  Designated  Primary 
Market  Maker’s  wder  up  to  the  size  of 
the  Registered  Market  Maker’s  displayed 
quotation.)  In  the  event  that  the 
Designated  Market  Maker  or  a 
Registered  Market  Maker  has  not 
displayed  a  size  greater  than  or  equal  to 
the  size  he  or  she  would  be  entitled  to 
based  on  the  %  to  *A  parity,  the 
Designated  Market  Maker  or  a 
Registered  Market  Maker,  as  the  case 
may  be,  shall  only  participate  up  to 
their  displayed  size.  In  the  event  that 
more  than  one  Registered  Market  Maker 
is  entitled  to  participate  pursuant  to  this 
paragraph,  the  Registered  Market 
Makers  as  a  group  are  entitled  to  one- 
third  of  the  total  shares  involved. 

m.  Discussion 

Die  proposed  policy  has  been  in 
efiect  since  the  C3IM  Basket  commenced 
trading  on  Octobw  15, 1993.  During  the 
first  thirty  days  of  trading  the  proposed 
policy  and  applicable  interpretation 


•See  Chicago  Stock  Exchange,  Inc  Aii  XXXIV, 
Rule  8.  Although  the  language  in  the  rule  does  not 
specify  that  the  particip^on  split  is  to  the  extent 
of  the  published  bid,  and  the  situation  which  would 
require  its  application  has  not  arisen  to  date,  the 
Exchange  has  impliedly  interpreted  it  in  such  a 
fashion.  Telephone  conversation  bet%veen  David 
Rusoff,  Foley  ft  Lardner,  and  N.  Amy  Bilbifa, 
Commission,  on  Novendier  15, 1993. 


have  been  applied  once.  At  that  time,  all 
pertinent  participants  readily 
acknowledged  the  two-thirds/one-third 
parity  and  the  transaction  was  split 
accordingly.7 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  8(b).s  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest.9  Moreover,  the  proposal  has 
been  published  for  public  commentary 
and  no  adverse  comments  were  received 
during  the  statutory  comment  period. 

It  is  therefore  or^red,  Pursuant  to 
section  19(b)(2)  of  the  Act,*o  that  the 
proposed  rule  change  (SR-CHX-93t-27) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authcnrity.i* 

Margaret  H.  McFarland, 

Deputy  Secrefaiy. 

(FR  Doc.  93-30694  Filed  12-15-93;  8:45  am] 
BIUJNO  CODE  a01(M>1-M 


[Release  No.  34-33313;  File  No.  SR-CBOE- 
93-60] 

Self-Regulatory  Organizatfona;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 

Inc.,  Relating  to  the  Listing  and 
Trading  of  Options  on  the  Chicago 
Board  Options  Exchange 
Telecommunications  Index 

December  9. 1993. 

Ptusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  cm  October  27, 1993, 
the  CSiicago  Board  Options  Exchange, 
Inc.  (“CBOE”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  'The 
Commission  is  publishing  this  notice  to 


'  Telephone  conversation  between  David  Rusoft 
Foley  ft  Lardner.  and  N*.  Amy  BiUnja,  Coounission, 
on  November  15. 1993. 

•  15  U.S.C  78f(b)  (1988). 

•  IS  U.S.C  78f(b)(S)  (1986). 

If  15  U.S.C  788(b)(2)  (1988). 
t*  17  CFR  200.30-3(a)  (12)  (1991). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
“Designation  of  the  Index,”  '  the  CBOE 
proposes  to  list  and  trade  cash-settled, 
European-style  a  options  on  the  CBOE 
Telecommimications  Index 
(“Telecommunications  Index”  or 
“Index”).  The  Index,  which  will  be 
maintained  by  the  CBOE,  is  a  price- 
weighted  index  compris^,  currently,  of 
twenty-five  low-,  medium-,  and  high- 
capitalization  stocks  which  are 
representative  of  the 
tefecommimications  industry. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Conunission. 

n.  Self-Regulatury  Organization’s 
Statement  of  the  Purp4M  of|  and 
Statutory  Basis  Car,  tne  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  pxirpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  ^  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  list  and  trade 
options  on  the  Telecommunications 
Index,  a  price-wei^ted  index  which 
will  be  maintained  by  the  CBOE  or  its 
designee  and  which  is  comprised, 
currently,  of  twenty-five  low-,  medium-, 
and  high-capitalization  stocks  which  are 
representative  of  the  v 
telecommunications  industry.  The 
CBOE  states  that  the 
Telecommimications  Index  represents  a 
segment  of  the  U.S.  equity  market  that 
is  not  represented  currently  in  the 
derivative  markets  and.  as  such,  will 
offer  investors  a  low-cost  means  to 
achieve  diversification  or  tilt  a  portfolio 
toward  or  away  from  the 
telecommimications  industry.  The 
CBOE  states  that  the  Index  will  provide 


>  Exchange  Rule  24.2  provides,  in  part,  that  the 
Conunission  must  approve  a  particular  index  upon 
which  options  an  traded. 

2  A  Ein<qpBan-st]de  option  can  be  exercised  only 
during  a  specified  period  b^on  the  option  expires. 


retail  and  institutional  investors  with  a 
means  to  benefit  from  their  forecasts  of 
the  telecommunications  industry’s 
market  performance.  In  addition,  the 
CBOE  states  that  options  on  the  Index 
may  be  used  by  po^olio  managers  and 
investors  to  protdde  a  performance 
measure  and  evaluation  guide  for 
passively  or  actively  managed 
telecommimications  industry  funds,  as 
well  as  a  means  of  hedging  the  risks  of 
investing  in  the  telecommimications 
industry. 

Index  Design 

The  Telecommunications  Index  is  a 
price-weighted  index  based  on  twenty- 
five  low-,  medium-,  and  high- 
capitalization  stocks  which  are 
representative  of  the 
telecommimications  industry.  Eleven  of 
the  Index’s  component  stocks  trade 
currently  on  the  New  Yoilc  Stock 
Exchange,  two  trade  on  the  American 
Stock  ^change,  and  twelve  trade 
through  the  facilities  of  the  National 
Assodation  of  Securities  Dealers 
Automated  Quotation  System 
("NASDAQ”). »  The  CBOE  states  that 
the  Index  will  be  calculated  on  a  real¬ 
time  basis  using  last-sale  prices.  As  of 
October  15, 1993,  the  value  of  the 
proposed  Index  was  180.11. 

Ai  of  October  15, 1993,  the  Index’s 
component  stocks  ranged  in 
capitalization  from  $808.3  million  to 
$81.2  billion,  with  median 
capitalization  of  $11.4  billion.  The 
largest  stock  accounted  for  6.91%  of  the 
total  weighting  of  the  Index,  while  the 
smallest  accounted  for  2.27%, 

Currently,  options  are  listed  on  all  of  the 
Index’s  component  stocks. 

Calculation 

The  Index  will  be  calculated 
continuously  by  the  CBOE  or  its 
designee  and  will  be  disseminated  every 
15  seconds  by  the  CBOE.  If  a  component 
stock  is  not  being  traded  currently,  the 
most  recently  traded  price  will  be  used 
in  the  Index  calculation. 

Similar  to  other  industry  indexes  that 
have  been  approved  for  trading  on  the 
CBOE,  the  Index  is  price-weighted  and 
reflects  changes  in  me  prices  of  the 
Index’s  component  stocks  relative  to  the 
base  date.  The  Index  is  calculated  by 
summing  the  prices  of  the  Index’s 
component  stocks  and  dividing  by  a 
divisor  that  yielded  an  index  value  of 
100.00  as  of  January  2, 1992. 

Maintenance 

The  Index  %vill  be  maintained  by  the 
CBOE.  The  Index’s  divisor  will  be 


2  All  twelve  NASDAQ  compooent  stocks  are 
currently  qualified  for  and  traded  on  the  NASDAQ 
National  Market. 


adjusted  to  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security.  Changes  which 
may  result  in  divisor  changes  include, 
but  are  not  limited  to,  spin-ofis,  certain 
rights  issuances,  and  mergers  and 
acquisitions. 

The  CBOE  states  that  the  Index  will 
be  reviewed  on  approximately  a 
monthly  basis  by  the  CBOE  staff.  The 
CBOE  may  change  the  composition  of 
the  Index  at  any  time  or  from  time  to 
time  to  reflect  conditions  in  the 
telecommunications  industry.  If  a 
company  in  the  Index  is  no  longer 
representative  of  the 
telecommunications  industry,  the  stock 
will  be  removed  from  the  Index.  If  it 
becomes  necessary  to  remove  a  stock 
from  the  Index  (generally  due  to  a 
takeover  or  merger),  the  CBOE  will 
make  every  effort  to  add  a  stock  that  is 
representative  of  the 
telecommunications  industry.  In  such 
circumstances,  the  CBOE  will  take  into 
account  the  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  rmlacement  stock. 

Ine  CBOE  will  not  make  any  change 
in  the  composition  of  the  Index  whicm 
would  result  in  less  than  ninety  percent 
of  the  Index,  by  weight,  consisting  of 
stocks  that  are  not  eligible  for  the  listing 
of  standardized  individual  equity 
options  as  provided  in  CBOE  Rule  5.3, 
“Criteria  for  Underlying  Securities.”  4 
The  CBOE  will  probably  maintain  25 
stocks  in  the  Index  at  all  times,  and  will 
not  increase  the  number  of  stocks 
included  in  the  Index  to  more  than  33, 
or  decrease  the  number  of  component 
stodcs  to  less  than  17,  absent  prior 
approved  by  the  Commission. 

Index  Option  Trading 

The  Exchange  proposes  to  base 
trading  in  Telecommunications  Index 
options  on  the  full  value  of  the  Index. 

As  provided  in  Exchange  Rule  24.9, 
"Terms  of  Index  Option  Contracts,”  the 
Exchange  may  list  long-term  index 
option  series  ("LEAPS”)  on  the  Index, 
which  expire  from  12  to  36  months  are 
listing.  In  addition,  the  Exchange 
proposes  to  list  reduced-value  Index 
LEAPS  which  will  be  computed  at  one- 
tenth  the  value  of  the  Index.  The  current 
and  closing  index  value  for  reduced- 
value  Index  LEAPS  will  be  computed  by 


«The  optioiu  listing  standards,  which  are 

uniform  among  the  options  axduuiget,  provide 
genanlly  that  a  security  underlying  an  option  must, 
among  other  things,  meet  the  following 
requirements:  (1)  Tlw  public  float  must  be  at  least 
7,000,000;  (2)  thm  must  bo  a  minimum  of  2,000 
stockholders;  (3)  trading  volume  must  have  been  at 
least  2.4  million  over  Um  preceding  twelve  months; 
and  (4)  the  market  price  must  have  been  at  least 
$7.50  for  a  m^ority  of  the  business  days  during  the 
preceding  three  calendar  months. 
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dividing  the  Index  value  by  ten  and 
rounding  the  resulting  figure  to  the 
nearest  one-hundredth.  Other  than  the 
reduced  value,  all  other  specifications 
and  calculations  for  reduced-value 
Index  LEAPS  will  remain  the  same. 
Pursuant  to  Exchange  Rule  24.3, 
"Dissemination  of  Information,”  the 
reduced-value  Index  LEAPS  will  be 
continuously  calculated  and 
disseminated. 

Exercise  and  Settlement 

Index  options  will  have  European- 
style  exercise  and  will  be  "A.M.  settled 
index  options”  within  the  meaning  of 
chapter  XXIV  of  the  CBOE’s  rule.’  The 
CBOE  proposes  to  amend  CBOE  Rule 
24.9,  “Terms  of  Index  Option 
Contracts.”  to  refer  specifically  to  Index 
options.  Ihe  CBOE  states  that  the 
proposed  options  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  Thus,  the  last  day 
for  trading  in  an  expiring  series  will  be 
the  second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

Exchange  Rules  Applicable  to  Industry 
Index  Options 

Because  the  Index  is  classified  as  an 
industry  index*  under  CBOE  rules,  the 
provisions  of  chapter  XXTV  of  the  CBOE 
rules  which  are  applicable  to  the  trading 
of  options  on  narrow-based  indexes  will 
apply  to  the  trading  of  Index  options 
and  Index  LEAPS,  including, 
specifically.  Exchange  rules  governing 
margin  requirements,  position  and 
exercise  limits,  and  trading  halt 
procedures.  In  addition,  for  pu^oses  of 
determining  whether  a  position  in  Index 
LEAPS  complies  with  applicable 
position  and  exercise  limits,  positions 
in  Index  LEAPS  will  be  aggregated  with 
positions  in  Index  options.  Under  the 
proposal,  ten  reduced-value  Index 
LEAPS  contracts  will  equal  one  full- 
value  contract  for  purposes  of 
aggregating  the  positions. 

The  CBOE  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Index  options. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 


s  Under  CBOE  Rule  24.9,  A.M.-settled  index 
options  are  settled  based  on  an  index  value  derived 
firom  opening  prices  on  the  last  day  of  trading  prior 
to  expiration. 

■Under  CBOE  Rule  24.1,  “Definitions,”  the  temns 
“industry  index”  and  “narrow-based  index"  mean 
an  index  designed  to  be  representative  of  a 
particular  induMry  or  a  group  of  related  industries. 
See  Securities  Exchange  Act  Release  No.  32243 
(April  29, 1993),  58  FR  26996  (order  approving  File 
No.  SR-<30E-92-29). 


parUcular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  Moitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  thef 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  thb 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^at  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Ckmimission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section  450  Fifth  Street  NW,, 
Washington,  DC. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  6, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-30622  Filed  12-15-93;  8:45  am) 
BILUNG  CODE  S010-01-M 


[Release  No.  34-33307;  File  No.  SR-NASD- 
93-69] 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Elimination  of  the  Professional  Tradin  3 
Account  Rules  for  the  Small  Order 
Execution  System 

December  9, 1993. 

On  October  15, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  1  and  Rule 
19b-4  thereunder.2  The  proposal 
eliminates  the  professional  trading 
accoimt  rules  found  in  the  Rules  of 
Practice  and  Procedure  for  the  Small 
Order  Execution  System  (“SOES 
Rules”).3 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
October  22, 1993.4  The  Commission 
received  407  letters  commenting  on  the 
proposal,  as  discussed  below.  This  order 
approves  the  rule  change. 

The  NASD  adopted  the  professional 
trading  account  rules  in  1988,*  and 
amended  these  rules  in  1991.*  The 
Commission’s  approval  of  certain 
aspects  of  these  rules  was  challenged  on 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  which 
remanded  the  matter  to  the  Commission 
in  1993  to  consider,  among  other  things, 
whether  the  professional  trading 
account  rules  are  unacceptably  vague.2 
In  light  of  these  concerns,  the  NASD 


^  17  CFR  200.30-3(a)(l2)  (1993). 

'  15  U.S.C  78s(b)(l)  (1988). 

*  17  CFR  240.19b-t  (1993). 

3  See  NASD  Manual,  SOES  Rules,  Secs.  (a)(10)- 
(11)  and  (cK3)(E)-(F).  (CCH)  11 2451,  2460. 

*  Securities  Exchange  Act  Release  No.  33059 
(October  15. 1993),  58  FR  54621. 

s  Securities  Exchange  Act  Release  No.  26361 
(December  15. 1988),  53  FR  51605  (December  22. 
1988). 

■  Securities  Exchange  Act  Release  No.  29809 
(October  10. 1991).  56  FR  52092  (October  17. 1991). 

r  Timpinaro,  et  al.  v.  SEC,  2  F.3d.  453  (D.C  Gr. 
1993).  Although  the  Court  did  not  vacate  the 
Commission's  approval  of  the  professional  trading 
account  rules,  the  Court  remanded  the  rules  to  the 
Commission  for  further  explanation  and  analysis. 
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decidedto  withdraw  the  professional 
trading  account  rules. 

The  proposal  would  remove  current 
restrictions  on  professional  trading 
accounts  and  provisions  governing  the 
designation  of  these  accounts.  The 
NASD’s  “professional  trading  account’* 
rules,  being  withdravm  today,  prohibit 
members  horn  entering  orders  in  SOES 
on  behalf  of  certain  accounts. 
“Professional  trading  account”  is 
defined  to  include  any  account  in  which 
five  or  more  “day  trades”  have  been 
executed  through  SOES  during  any 
trading  day.  Under  the  NASD’s  SOES 
rules,  “day  trades”  occur  where  either 
one  or  bodi  sides  of  offsetting  trades  is 
executed  through  SOES  in  the  same 
security  for  generally  the  same  size 
during  the  same  trading  day.s  A 
“professional  trading  account”  also 
includes  an  accoimt  that  exhibits  a 
pattern  of  professional  trading  using 
SOES.  The  NASD’s  SOES  rules  define 
“professional  trading  pattern”  to 
include  (1)  the  pattern  or  practice  of 
executing  day  trades;  (2)  executing  a 
high  volume  of  day  trades  in  relation  to 
total  transactions  in  the  accoimt;  (3)  the 
execution  of  a  high  volume  of  day  trades 
in  relation  to  the  amount  and  value  of 
securities  held  in  the  account;  (4) 
excessive  frequency  of  short-term 
trading;  (S)  excessive  frequency  of  short 
sale  transactions;  (6)  existence  of 
discretion;  and  (7)  direct  or  physical 
access  to  ^ES  execution  capability  or 
to  quotations  services  that  provide  a 
real-time  display  of  all  market  maker 
quotes  in  Nasdaq.v 

The  Commission  most  recently 
approved  changes  to  the  SOES  rules  in 
1991.  On  appeal,  the  Court  of  Appeals 
acknowledged,  with  respect  to  the 
professional  trading  account  rule,  that 
the  Commission  had  proceeded  frnm  a 
“sound  theory  of  market  behavior.”  The 
court,  however,  remanded  without 
vacating  the  professional  trading 
account  rule.  In  doing  so,  the  court 
.  expressed  concern  that  five  of  the  seven 
criteria  used  by  the  NASD  to  identify 
professional  trading  accounts  are 
“subject  to  seemingly  opep-ended 
interpretations.”  lo  In  light  of  these 
concerns,  the  NASD  has  proposed  to 
eliminate  the  rules. 

As  noted,  the  Commission  has 
received  407  letters  commenting  on  the 


•Th«  NASD  is  also  vritfadrawing  the  definition  of 
“day  trade”  and  “day  trading.”  See  NASD  Manual, 
SOES  Rules.  Sec  (a)(ll),  (COl)  1 2451. 

•NASD  Manual,  S(»S  Rules,  Sec.  (aKlO).  (CCH) 
12451. 

’•Specifically,  the  court  identified  the  following 
secUons  of  the  rule  as  points  of  concern.  Secs. 
(aKlOKBXlHS),  (CCH)  12451. 


NASD’s  proposal.  These  letters  raise  no 
objections  to  the  NASD’s  proposal.it 

The  Commission  believes  me 
proposal  is  consistent  with  the  Act,  and, 
in  particular,  me  goal  of  a  free  and  open 
market,  as  contemplated  by  section 
15A(b)(6).  The  proposal  will  provide 
greater  certainty  to  investors  regarding 
meir  ability  to  use  SOES. 

For  me  reasons  stated  above,  me 
C]ommission  finds  mat  me  proposed 
rule  change  is  consistent  wim  me 
requirements  of  me  Act  and  me  rules 
and  regulations  mereunder  applicable  to 
me  NASD  and,  in  particular,  the 
requirements  of  section  15A(bK6)  of  me 
Act.« 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  me  Act,  mat  me 
proposed  rule  change  SR-NASD-93-59 
be,  and  hereby  is  approved. 

By  the  Commission, 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-30623  Filed  12-1S-93;  8:45  am] 
BILUNQ  CODC  S0ia-«1-M 


pnvestment  Company  Act  ReL  No.  19945; 
811-4742] 

Kidder,  Peabody  Exchange  Money 
Fund;  Application  for  Der^iatration 

December  9, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  me  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  Kidder,  Peabody  Exchange 
Money  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  mat  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  3, 1993. 


”  Many  of  these  letters,  however,  mention 
anothw  rule  change  pending  before  the 
Commission,  which  proposes  further  modifications 
to  SOES  ("File  No.  SR-NASD-93-16”).  See 
Securities  Exchange  Act  Release  No.  32143  (April 
14, 1993),  58  FR  21484  (April  21. 1993)  (publishing 
File  No.  SR-NASD-93-18  for  comment). 
Commenters  question  whether  the  NASD’s  filing  of 
the  instant  rule  change  is  in  fact  connected  with  the 
Commission’s  coruideration  of  the  modifications 
proposed  in  File  Na  SR-44ASD-93-16,  and 
whether  the  Qnnmiseion  has  conditioned  approval 
of  SR-NASD-93-16  on  the  NASD’s  withdrawal  of 
the  professional  trading  account  rules.  The 
Commission  has  evaluated  the  iiutant  rule  change 
against  the  statutory  standards  of  the  Act  ’The 
Conuniasian  does  not  belim  that  its  role  under 
Section  19  of  the  Act  would  preclude  it  horn 
making  its  approvalcontingent  on  such  a  condition. 
Nonetheless,  the  Commission  has  not  conditioned 
action  on  the  rule  change  in  File  No.  SR-MASD- 
93-16  on  the  filing  t^  proposaL 
’si5U.S.C.78o-3(bK6). 


HEARINQ  OR  NOTIFICATION  OF  HEARINO:  An 
order  granting  me  application  will  be 
issued  unless  me  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  me  SEC’s 
Secretary  and  serving  applicant  wim  a 
copy  of  me  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
January  3, 1994  and  should  to 
accompanied  by  proof  of  service  on 
applicant,  in  me  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  me  nature 
of  me  writer’s  interest,  me  reason  for  me 
request,  and  me  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  me  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  60  Broad  Street,  New  York, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Stafr  Attorney,  at 
(202)  272-7027,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  Hie 
following  is  a  summary  of  me 
application.  ITie  complete  application 
may  be  obtained  for  a  fee  from  me  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  July  7, 1986,  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  of  me  Act  and  a  registration 
statement  pursuant  to  me  Securities  Act 
of  1933.  The  registration  statement 
became  effective  on  October  6. 1986, 
and  applicant  commenced  its  initial 
public  ofiering  on  November  24, 1986. 

2.  On  February  5, 1993,  applicant’s 
trustees  approv^  a  plan  to  liquidate 
applicant’s  assets  and  distribute  me 
proceeds  in  me  form  of  cash  to 
applicant’s  shareholders.  Preliminary 
and  definitive  proxy  materials  soliciting 
shareholder  approval  of  me  , 
reorganization  were  filed  wim  me  SEC 
Proxy  materials  were  distributed  on  or 
about  May  7, 1993  to  applicant’s 
shareholders  of  record  as  of  April  15, 
1993.  The  liquidation  was  approved,  in 
accordance  wim  Massachusetts  law.  by 
applicant’s  shareholders  at  a  meeting 
held  on  June  24, 1993.  The  meeting  had 
been  adjourned  from  June  11, 1993 
because  an  insufficient  number  of 
shares  had  been  voted  to  obtain  a 
quorum. 
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3.  On  June  24, 1993,  the  liquidation 
was  completed.  As  of  that  date, 
applicant  had  a  total  net  asset  value  of 
$2,320,669,  and  a  per  share  net  asset 
value  of  $1.00.  Applicant’s  assets 
consisted  of  U.S.  government  agency 
discount  notes.  Applicant’s  investment 
adviser  received  competitive  bids  from 
three  investment  houses  and  sold  the 
securities  at  the  market  price.  No 
brokerage  commissions  were  paid  on 
these  transactions.  On  June  25. 1993, 
applicant  distributed  all  its  assets  to  its 
shareholders  who  received  liquidating 
distributions  equal  to  their 
proportionate  share  of  applicant.  Each 
shareholder  received  $1  per  share,  plus 
accrued  interest  of  $.001973  per  share. 

4.  All  expenses  incurred  in 
connection  with  the  liquidation, 
consisting  of  legal,  accounting,  printing, 
and  other  expenses,  were  borne  by 
Kidder  Peab^y  Asset  Management,  Inc. 
and  Kidder/Peabody  &  Co.  Incorporated, 
applicant’s  investment  adviser  and 
principal  underwriter,  respectively. 

5.  Aa  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-30624  Filed  12-15-93;  8:45  ami 
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[Release  No.  IC-19943;  812-8656] 

State  Mutual  Life  Assurance  Co.  of 
America  et  al.;  Application  for 
Exemptions 

December  9, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or 
“Commission”). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPUCANTS:  State  Mutual  Life  Assurance 
Company  of  America  (“State  Mutual”), 
State  Mutual  Separate  Account 
VA-K  (“Accoimt  VA-K”),  and 
Allmerica  Investments,  Inc. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  from 
sections  26(a)(2)(C)  and  27(c)(2). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  State  Mutual  to 
deduct  a  mortality  and  expense  risk 
charge  from  the  assets  of  Account  VA- 


K.  which  funds  certain  group  and 
individual  combination  fixed/variable 
annuity  contracts. 

FILING  DATES:  The  application  was  fried 
on  October  29, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affrdavit  or, 
for  lawyers,  a  certifrcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s  « 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington,  E)C,  20549. 
State  Mutual,  c/o  Joseph  W. 

MacDougall,  Jr.,  440  Lincoln  Street, 
Worcester.  Massachusetts  01653. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague,  Senior  Stafr 
Attorney,  at  (202)  504-2802,  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  272- 
2026,  Ofrice  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  State  Mutual  is  a  mutual  life  ^ 
insurance  company  that  was 
incorporated  under  the  laws  of 
Massachusetts  in  1844.  State  Mutual  is 
authorized  to  conduct  business  as  an 
insurance  company  in  all  states  and  in 
the  District  of  Columbia,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  State 
Mutual  is  the  depositor  and  sponsor  of 
Accoimt  VA-K. 

2.  Account  VA-K  was  authorized  by 
State  Mutual’s  board  of  directors  on 
August  20, 1991  pursuant  to 
Massachusetts  law,  and  is  organized  as 
a  unit  investment  trust  under  the  1940 
Act.  The  assets  of  Account  VA-K  are  the 
property  of  State  Mutual,  although  such 
assets  are  held  separately  firom  State 
Mutual’s  other  assets  and  are  not 
chargeable  with  liabilities  incurred  in 
any  other  business  operation  of  State 
Mutual,  except  to  the  extent  that  such 
assets  exceed  the  reserves  and  other 
liabilities  of  Account  VA-K.  The 
income,  gains,  and  losses  of  each 
subaccount  of  Account  VA-K  (a 


“Subaccount”)  will  be  credited  to  or 
charged  against  such  Subaccount 
without  regard  to  any  income,  gains,  or 
losses  arising  out  of  any  other 
Subaccount. 

3.  Accoimt  VA-K  presently  consists 
of  23  Subaccounts,  although  other 
Subaccounts  may  be  added  in  the 
future.  Nine  of  the  Subaccoimts  will 
invest  in  the  following  series  of 
Allmerica  Investment  Trust  (the 
“Trust”),  a  diversifred,  open-end 
management  investment  company:  the 
Grow^  Fimd,  Investment  Grade  Income 
Fund.  Money  Market  Fund,  Equity 
Index  Fund,  Government  Bond  Fund, 
Select  Aggressive  Growth  Fund,  Select 
Growth  Fund,  Select  Growth  and 
Income  Fund,  and  Small  Gap  Value 
Fund.  Four  Subaccounts  will  invest  in 
the  following  four  portfolios  of  Variable 
Insurance  Products  Fund  (“VIPF”)  an 
open-end  management  investment 
company:  High  Income  Portfolio, 
Equity-Income  Portfolio,  Growth 
Portfolio,  and  Overseas  Portfolio.  Ten 
Subaccounts  will  invest  in  the  following 
nine  series  of  Delaware  Group  Premium 
Fund,  Inc.  (“DGPF”),  an  open-end 
management  investment  company: 
Equity/Income  Series,  High  Yield 
Series,  Capital  Reserve  Series,  Money 
Market  Series,  Growth  Series.  Multiple 
Strategy  Series,  International  Equity 
Series  (two  Subaccounts  invest  in  this 
series).  Value  Series,  and  Emerging 
Growth  Series.  Certain  of  the  group  and 
individual  combination  frxed/variable 
annuity  contracts  (the  “Contracts”), 
which  are  known  as  the  “Delaware 
Medallion  Contracts,”  allocate  purchase 
payments  only  to  DGPF.  Under 
Contracts  other  than  the  Delaware 
Medallion  Contracts,  purchase 
payments  are  allocated  to  the  Trust, 
VIPF,  and  the  International  Equity 
Series  of  DGPF. 

4.  Allmerica  Investments,  Inc.,  a 
registered  broker/dealer,  is  the  principal 
underwriter  for  the  Contracts.  Allmerica 
Investments,  Inc.  is  an  indirect,  wholly- 
owned  subsidiary  of  State  Mutual. 

5.  The  Contracts  may  be  issued  to 
retirement  plans  that  qualify  for  special 
federal  income  tax  treatment  under 
sections  401, 40S,  408,  and  457  of  the 
Internal  Revenue  Code,  to  retirement 
plans  that  do  not  qualify  for  such  tax 
treatment,  and  to  individuals.  The 
initial  purchase  payment  under  a 
Contract  must  be  at  least  $600  and  any 
subsequent  payment  must  be  at  least 
$50,  although  there  is  no  limitation  as 
to  the  frequency  of  purchase  payments. 
Contract  owners  generally  may  invest  in 
any  one  or  more  of  the  Subaccounts, 
and  also  may  invest  in  the  frxed 
account,  which  is  part  of  State  Mutual’s 
general  account. 
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6.  Pripr  to  the  annuity  commencement 
date.  State  Mutual  assesses  an  annual 
Contract  Charge,  which  is  equal  to  $30 
for  the  Delaware  Medallion  Contracts 
and  to  the  lesser  of  $30  or  3%  of 
accmnulated  value  for  all  other 
Contracts.  The  Contract  Charge  will  be 
deducted  at  each  Contract  anniversary 
and  at  full  surrender  or  annuitization 
during  a  Contract  Year.  No  Contract 
Charge  is  deducted  when  a  Contract’s 
acounulated  value  is  greater  than 
$50,000.  State  Mutual  does  not  expect  to 
realize  a  profit  from  this  charge,  and 
guarantees  that  the  amoxmt  of  the  charge 
will  not  increase  over  the  life  of  the 
Contract. 

7.  For  furnishing  certain 
administrative  and  clerical  services  to 
Account  VA-K,  State  Mutual  makes  a 
daily  charge  equal  on  an  aimual  basis  to 
0.20%  (0.15%  for  the  Delaware 
Medallion  Contracts)  of  the  current 
value  of  the  Subaccoimts.  State  Mutual 
does  not  expect  to  make  a  profit  from 
this  charge,  and  guarantees  that  the 
level  of  ^e  charge  will  not  increase. 

8.  Prior  to  the  aimuity  commencement 
date,  amounts  held  under  the  Contracts 
may  be  transferred  among  the 
Su^ccounts  and  State  Mutual’s  general 
account.  State  Mutual  currently  makes 
no  charge  for  such  transfers,  although  it 
reserves  the  right  to  assess  a  charge, 
guaranteed  never  to  exceed  $25.  State 
Mutual  makes  a  deduction  for  state  and 
municipal  premium  taxes,  if  applicable. 

9.  No  front-end  sales  charge  is 
deducted  from  purchase  payments 
under  the  Contracts,  although  a 
contingent  deferred  sales  charge  is 
imposed  for  any  contract  surrender, 
partial  redemption,  or  annuitization 
vmder  some  period  certain  options.  To 
determine  the  amount  of  the  contingent 
deferred  sales  charge,  the  Contract’s 
acounulated  value  is  divided  into  three 
categories:  (a)  New  Payments,  which  are 
defined  as  purchase  payments  received 
by  State  Mutual  during  the  nine  years 
prior  to  the  date  of  full  sturender, 
partial  redemption,  or  annuitization 
(seven  years  for  the  Delaware  Medallion 
Contracts);  (b)  Old  Payments,  which  are 
purchase  payments  other  than  New 
Payments;  and  (c)  Earnings,  which  equal 
the  amoimt  of  accumulated  value  in 
excess  of  all  piirchases  payments  that 
have  not  been  previously  surrendered. 
Surrenders  will  be  deemed  to  be  taken 
first  from  Old  Payments,  then  from  New 
Payments,  and  then  from  Earnings.  Old 
payments  may  be  withdrawn  at  any 
time  without  the  imposition  of  a 
contingent  deferred  sales  charge.  To 
calculate  the  sales  charge  appficable  to 
New  Payments,  all  amounts  withdrawn 
are  assumed  to  be  deducted  first  from 
the  earliest  New  Payment,  and  then 


from  the  next  earliest  New  Payment  and 
so  on,  until  all  New  Payments  have  been 
exhausted  pursuant  to  the  FIFO  method 
of  accoimting.  Subsequent  withdrawals 
will  be  deducted  from  Earnings.  For  the 
Delaware  Medallion  Contracts,  the 
contingent  deferred  sales  charge  is  7% 
for  payments  that  are  0-3  years  old  and 
declines  by  one  percent  each  year 
thereafter;  there  is  no  charge  applied  to 
payments  that  are  more  than  7  years  old. 
Under  all  other  Contracts,  the 
contingent  deferred  sales  charge  starts  at 
8%  for  payments  that  are  0-2  years  old, 
and  declines  by  one  percent  per  year 
thereafter.  In  no  event  will  the 
contingent  deferred  sales  charges 
assessed  against  a  Contract  exceed  8% 
of  the  gross  New  Payments. 

10.  In  each  calendar  year.  State 
Mutual  will  waive  the  contingent 
deferred  sales  charge,  if  any,  on  an 
amount  equal  to  a  given  percentage  of 
the  Contract’s  accmnulated  value  (the 
"10%  Withdrawal  Amoimt’’).  Generally, 
the  10%  Withdrawal  Amount  will  equal 
the  greater  of:  (a)  10%  of  the 
accumulated  value  under  a  Contract  as 
of  December  31  of  the  previous  year,  or 
(b)  the  amount  calculated  under  State 
Mutual’s  life  expectancy  distribution. 

11.  State  Mutual  acknowledges  that 
the  contingent  deferred  sales  charge 
may  not  be  sufficient  to  cover  all  sales 
expenses.  In  such  a  case,  the  costs  of 
distribution  will  be  paid  from  the  assets 
of  State  Mutual’s  general  account, 
which  may  include  any  profit  derived 
from  the  mortality  and  expense  risk 
charge. 

12.  State  Mutual  seeks  to  impose  a 
daily  mortality  and  expense  ri^  charge 
equal  to  1.25%  annually  of  the  net  asset 
vdue  of  each  Subaccount  of  Account 
VA-K.  State  Mutual  estimates  that 
0.80%  of  the  charge  is  attributable  to  its 
assumption  of  mortality  risks  and  0.45% 
is  attributable  to  its  assumption  of 
expense  risks.  The  mortality  risk  arises 
from  the  following  guarantees  made  by 
State  Mutual:  (a)  That  it  will  make 
annuity  payments,  in  accordance  with 
annuity  rate  provisions  established 
within  the  Contract  at  the  time  it  is 
issued,  for  the  life  of  the  annuitant  (or 
in  accordance  with  the  annuity  option 
selected),  no  matter  how  long  the 
annuitant  or  other  payee  lives  and  no 
matter  how  long  all  annuitants  as  a  class 
live,  and  (b)  that  it  will  pay  the  special 
death  benefit  available  imder  the 
Contract  prior  to  annuitization.  The 
expense  risk  arises  because  of  State 
Mutual’s  guarantee  that  the  charges  it 
makes  will  never  exceed  the  limits 
described  in  the  Contracts.  Applicants 
represent  that  the  level  of  the  mortality 
and  expense  risk  charge  is  guaranteed 
and  will  not  increase.  If  the  mortality 


and  expense  risk  charge  is  insufficient 
to  cover  State  Mutual’s  mortality  costs 
and  excess  expenses.  State  Mutual  will 
bear  the  loss.  If  the  mortality  and 
expenses  risk  charge  is  more  than 
sufficient  to  cover  such  mortality  costs 
and  excess  expenses.  State  Mutual  will 
retain  the  balance  as  profit.  Any  such 
profit,  as  well  as  any  other  profit 
realized  by  State  Mutual  and  held  in  its 
general  account,  would  be  used  for  any 
proper  corporate  purpose,  including 
payment  of  distribution  expenses. 

Applicants’  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  from  the 
provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of,  or  principal 
underwriter  for,  a  remstered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amovmt  as  the 
Commission  may  prescribe,  for 
performing  bool^eeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  imder  an  agreement 
containing  substantially  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Applicants 
request  an  exemptive  order  because  the 
proposed  mortality  and  expense  risk 
charge  is  not  a  bookkeeping  or 
administrative  charge  allowed  by 
sections  26(a)(2)  and  27(c)(2). 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  b^ed 
upon  State  Mutual’s  comparative  survey 
of  publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  State  Mutual  will 
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maintain  at  its  administrative  offices 
and  make  availdble  to  the  Commission 
a  memorandum  setting  forth  in  detail 
the  products  analysed  in  die  course -of, 
and  the  methodology  and  results  of,  its 
comparative  survey. 

4.  State  Mutual  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
anmgements  will  benefit  Account 
VA-K  and  the  Contract  owners.  The 
contingent  deferred  sales  charge  is 
impost  only  if  a  Contract  owner  makes 
a  full  or  partial  redemption  imder  the 
Contract,  or  in  some  instances  upon 
armuitization.  Therefore,  a  contingent 
deferred  sales  charge  may  be  more 
advantageous  to  an  investor  than  a 
front-end  sales  charge  or  other  type  of 
charge  because  a  greater  amoimt  of  each 
purchase  payment  is  invested  on  behalf 
of  the  Contract  owner,  who  may  not  be 
subject  to  any  sales  load  if  the 
investment  is  retained  for  the  requisite 
period.  State  Mutual  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memcuandum  setting  forth  the  basis  for 
the  conclusion  hat  here  is  a  reasonable 
likelihood  that  Account  VA-K’s 
distribution  financing  arrangements 
might  benefit  Account  VA-K  and  the 
Contract  owners. 

5.  State  Mutual  represMits  that 
Account  VA-K  will  only  invest  in 
management  investment  ccxnpanies 
which  undertake,  in  the  evmt  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distributicm  expenses,  to 
have  a  Board  of  Trustees  (or  Directors), 

a  majority  of  whcnn  are  not  interested 
persons  of  such  investment  company, 
formulate  and  approve  any  such  plan 
under  Rule  12b-l.  b 

Applicants*  Conclusion 

Applicants  request  exemptions  frcnn 
sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  aimually  of  the  assets  of 
Account  VA-K  for  the  assumption  of 
mortality  and  expense  risks  described 
herein.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  pohc:y 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-30625  Filed  12-15-93;  8:45  am] 
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(IM^se  No.  IC-1M44;  812-8660) 

State  Mutual  Ufa  Aaauranca  Company 
of  Amarica  at  aL 

December  9, 1993.  ' 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC"  or 
"Commission”). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT8:  State  Mutual  Ufe 
Assurance  Company  of  America  ("State 
Mutual").  Allmerica  SelecX  Separate 
Account  (the  "Separate  Account"),  and 
Allmerica  Investmmita,  Inc. 

RELEVANT  1940  ACT  SECTION:  Order 
requested  imder  secdcm  6(c)  from 
sectioiu  26(a)(2)(C)  and  27(c)(2). 

SUMMARY  OF  APPLICATION;  Applicants 
seek  an  order  to  permit  State  Mutual  to 
deduct  a  mortality  and  expense  risk 
charge  from  the  assets  of  Separate 
Account,  which  funds  certain  group  and 
individual  combinatitm  fixed/variable 
annuity  contracts. 

FILING  DATE:  Hie  application  was  filed 
on  October  29, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  manting  the  application  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  S^C’s 
Secretary  and  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  at, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
'of  the  writer’s  interest,  the  reason  fo^  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
State  Mutual,  do  Joseph  W. 

MacDougall,  Jr.,  440  Lincoln  Street, 
Worcester,  Massachusetts  01653. 

FOR  FURTHER  INFORMATION  CONTACr. 

C.  Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  504-2802.  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  272- 
2026,  Office  of  Insurance  Products, 
Division  of  Investment  Management 
SUPPLEMENTARY  8E0RMATI0N:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  ^C’s  Public 
Reference  Brandi. 

Applicant's  Representations 

1.  State  Mutual  is  a  mutual  Ufa 
insurance  company  that  was 


incorporated  under  ffie  laws  of 
Massachuadts  in  1644.  State  Mutual  is 
authorized  to  conduct  business  as  an 
insurance  company  in  all  states  and  in 
the  District  of  ^lumbia,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  State 
Mutual  is  the  depositor  and  sponsor  of 
the  Separate  Account. 

2.  The  Separate  Account  was 
authorized  by  State  Mutual’s  board  of 
directors  on  August  20, 1991  pursuant 
to  Massachusetts  law,  and  is  organized 
as  a  unit  investment  trust  under  the 
1940  Act  The  assets  of  the  Separate 
Account  are  the  property  of  State 
Mutual,  although  such  assets  are  held 
separately  from  State  Mutual’s  other 
assets  and  are  not  chargeable  with 
liabilities  incurred  in  any  other  business 
operation  of  State  Mutual,  except  to  the 
extent  that  such  assets  exceed  the 
reserves  and  othm  liabilities  of  the 
Separate  Account.  The  income,  gains, 
and  losses  of  each  subaccount  of  the 
Separate  Account  (a  "Subaccount”)  will 
be  credited  to  or  charged  against  such 
Subaccount  without  regard  to  any 
income,  gains,  or  losses  arising  out  of 
any  other  Subaccount. 

3.  'The  Separate  Account  presently 
consists  of  five  Subaccounts,  although 
other  Subaccounts  may  be  added  in  the 
future.  The  Subaccounts  will  invest  in 
the  following  portfolios  of  Allmerica 
Investment  Trust  (the  ’Trust’*),  a 
diversified,  open-end  management 
investmmt  company:  Select  Aggressive 
Growth  Fund,  Select  Growth  Fund, 
Select  Growth  and  Income  Fund,  Select 
Income  Fund,  and  Money  Market  Fund. 
Allmerica  Investment  Managmnent 
Company,  Inc.  serves  as  the  investment 
manager  to  the  Trust. 

4.  Allmerica  Investments,  Inc.,  a 
registered  broker/dealer,  is  the  principal 
underwriter  for  the  group  and 
individual  combination  fixed/variable 
annuity  contracts  (the  "Ckmlracts"). 
Allmerica  Investments,  Inc.  is  an 
indirect,  wholly-owned  subsidiary  of 
State  Mutual. 

5.  The  Contracts  may  be  issued  to 
retirement  plans  that  qualify  for  special 
federal  income  tex  treatment  under 
section  401.  403, 408,  and  457  of  the 
Internal  Reveilue  Code,  to  retirement 
plans  that  do  not  qualify  for  such  tax 
treatment,  and  to  individuals.  The 
initial  purchase  payment  under  a 
Contract  must  be  at  least  $10,000  (or 
such  smaller  amount  as  meets  State 
Mutual’s  then  current  minimum 
requirements)  and  any  subsequent 
payment  must  be  at  least  $50.  There  is 
no  limitation  as  to  the  frequency  (ff 
purchase  paymoats.  Conti^  owners 
may  invest  in  any  one  or  more  of  the 
Subaccounts,  and  also  may  invest  in  the 
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fixed  accoimt,  which  is  part  of  State 
Mutual's  general  account. 

6.  Prior  to  the  annuity  commencement 
date.  State  Mutual  assesses  an  annual 
Contract  Charge  equal  to  $30.  The 
Contract  Charge  will  be  deducted  at 
each  Contract  anniversary  and  at  full 
surrender  of  the  Contract.  State  Mutual 
does  not  expect  to  realize  a  profit  from 
this  charge,  and  guarantees  that  the 
amount  of  the  charge  will  not  increase. 

7.  For  furnishing  certain 
administrative  and  clerical  services  to 
the  Separate  Account,  State  Mutual 
makes  a  daily  charge  equal  on  an  annual 
basis  to  0.15%  of  the  current  value  of 
the  Subaccounts.  State  Mutual  does  not 
expect  to  make  a  profit  from  this  charge, 
and  guarantees  that  the  level  of  the 
charge  will  not  increase. 

8.  Prior  to  the  annuity  commencement 
date,  amounts  held  under  the  Contracts 
may  be  transferred  among  the 
Su^ccounts  and  State  Mutual’s  general 
account.  Currently,  the  first  twelve 
transfers  in  a  Contract  year  may  be  made 
without  charge.  For  the  thirteenth  and 
each  subsequent  transfer  in  a  Contract 
year,  there  is  a  charge  of  $25.  State 
Mutual  reserves  the  right  to  limit  to  six 
the  total  niunber  of  transfers  and  the 
number  of  fi^  transfers  in  a  Contract 
year.  State  Mutual  makes  a  deduction 
for  state  and  mimicipal  premium  taxes, 
if  applicable. 

9.  No  firont-end  sales  charge  is 
deducted  from  purchase  payments 
under  the  Contracts,  although  a 
contingent  deferred  sales  charge  is 
imposed  for  any  contract  surrender, 
partial  redemption,  or  annuitization 
imder  some  period  certain  options.  To 
determine  the  amount  of  the  contingent 
deferred  sales  charge,  the  Contract’s 
accumulated  value  is  divided  into  three 
categories:  (a)  New  Purchase  Payments, 
which  are  defined  as  purcdiase 
payments  received  by  State  Mutual 
during  the  seven  years  prior  to  the  date 
of  full  siurender,  partial  redemption,  or 
annuitization;  (b)  Old  Purchase 
Payments,  which  are  purchase 
payments  other  than  New  Purchase 
Payments;  and  (c)  Earnings,  which  equal 
the  amoimt  of  accumulated  value  in 
excess  of  all  purchase  payments  that 
have  not  been  previously  surrendered. 
Redemptions  will  be  deemed  to  be  made 
first  from  Old  Purchase  Payments,  then 
from  New  Purchase  Payments,  and  then 
from  Earnings.  Old  Pui^ase  Payments 
and  Earnings  may  be  withdrawn  at  any 
time  without  the  imposition  of  a 
contingent  deferred  sales  charge.  To 
calcnilate  the  sales  charge  applicable  to 
New  Purchase  Payments,  all  ammmts 
withdrawn  are  assumed  to  be  deducted 
first  from  the  earliest  New  Purchase 
Payment,  and  then  from  the  next  earliest 


New  Purchase  Payment  and  so  on,  imtil 
all  New  Purchase  Payments  have  been 
exhausted,  pursuant  to  the  FIFO  method 
of  accoimting.  ’The  contingent  deferred 
sales  charge  is  6.5%  for  payments  that 
are  0-1  years  old,  6%  for  payments  that 
are  two  years  old.  and  declines  by  one 
percent  each  year  thereafter;  there  is  no 
charge  applied  to  payments  that  are 
more  than  7  years  old.  In  no  event  will 
the  contingent  deferred  sales  chtirges 
assessed  against  a  Contract  exceed  6.5% 
of  the  gross  new  Purchase  Payments.  In 
each  calendar  year.  State  Mutual  will 
permit  withdrawal  of  a  portion  of 
Contract  value  (generally  equal  to  10% 
of  accumulated  value)  free  of  any 
contingent  deferred  sales  charge. 

10.  State  Mutual  acknowledges  that 
the  contingent  deferred  sales  charge 
may  not  be  sufficient  to  cover  all  sales 
expenses.  In  such  a  case,  the  costs  of 
distribution  will  be  paid  from  the  assets 
of  State  Mutual’s  general  account, 
which  may  include  any  profit  derived 
from  the  mortality  and  expense  risk 
charge. 

11.  State  Mutual  seeks  to  impose  a 
daily  mortality  and  expense  risk  charge 
equal  to  1.25%  annually  of  the  net  asset 
value  of  each  Subaccount  of  the 
Separate  Account.  State  Mutual 
estimates  that  0.80%  of  the  charge  is 
attributable  to  its  assumption  of 
mortality  risks  and  0.45%  is  attributable 
to  its  assumption  of  expense  risks.  The 
mortality  risk  arises  from  the  following 
guarantees  made  by  State  Mutual:  (a) 
That  it  will  make  annuity  payments,  in 
accordance  with  annuity  rate  provisions 
established  within  the  Contract  at  the 
time  it  is  issued,  for  the  life  of  the 
annuitant  (or  in  accordance  with  the 
annuity  option  selected),  no  matter  how 
'long  the  annuitant  or  other  payee  lives 

and  no  matter  how  long  all  annuitants 
as  a  class  live,  and  (b)  that  the  annuitant 
death  benefit  may  exceed  the  value  of 
the  Contract.  *1110  expense  risk  arises 
because  of  State  Mutual’s  guarantee  that 
the  charges  it  makes  will  never  exceed 
the  limits  described  in  the  Contracts. 
Applicants  represent  that  the  level  of 
the  mortality  and  expense  risk  charge  is 
guaranteed  and  will  not  increase.  If  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  State  Mutual’s 
mortality  costs  and  excess  expenses. 
State  Mutual  will  bear  the  loss.  If  the 
mortality  and  expense  risk  charge  is 
more  thw  sufficient  to  cover  such 
mortality  costs  and  excess  expenses. 
State  Mutual  will  retain  the  balance  as 
profit.  Any  such  profit,  as  well  as  any 
other  profit  realized  by  State  Mutual 
and  held  in  its  general  accoimt,  would 
be  used  for  any  proper  corporate 
purpose,  including  payment  of 
distribution  expenses. 


Applicants*  Legal  Analysis 

1.  Applicants  request  that  the 
Commission.'pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  from  the 
provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of,  or  principal 
underwriter  for,  a  registered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  booUeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1).  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  section  26(a)(2)  and  26(a)(3) 
of  the  1940  Act.  Appheants  request  an 
exemptive  order  because  the  proposed 
mortality  and  expense  risk  charge  is  not 
a  bookkeeping  or  administrative  charge 
allowed  by  sections  26(a)(3)  and 
27(c)(2). 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  State  Mutual’s  comparative  survey 
of  publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  State  Mutual  will 
maintain  at  its  administrative  offices 
and  make  available  to  the  Ck>mmission 

a  memorandum  setting  forth  in  detail 
the  products  analyzed  in  the  course  of, 
and  the  methodology  and  results  of,  its 
comparative  survey. 

4.  State  Mutual  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  ^parate 
Account  and  the  Contract  owners.  The 
contingent  deferred  sales  charge  is 
imposed  only  if  a  Contract  owner  makes 
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a  full  or  partial  redemption  under  the 
Contract,  or  in  some  instances  upon 
annuitization.  Therefore,  a  contingent 
deferred  sales  charge  may  be  more  . 
advantageous  to  an  investor  than  a 
front-end  sales  charge  or  other  type  of 
charge  because  a  greater  amount  of  eadi 
purchase  payment  is  invested  in  behalf 
of  the  Contract  owner,  who  may  not  be 
subject  to  any  sales  load  if  the 
investment  is  retained  for  the  requisite 
period.  State  Mutual  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 
the  conclusion  that  me  Separate 
Account’s  distribution  financing 
arrangemmits  might  benefit  the  Separate 
Account’s  distrilmtion  financing 
arrangemmits  might  benefit  the  Separate 
Account  and  the  Contract  ovmers. 

5.  State  Mutual  represents  that  the 
Separate  Account  will  only  invest  in 
management  investment  companies 
whidi  undertake,  in  the  event  sudi 
company  adopts  a  plan  under  Rule  13b- 
1  to  finance  distribution  expenses,  to 
have  a  Board  of  Trustees  (or  Directors), 
a  majority  of  whom  are  not  interested 
persons  of  such  investment  company, 
formulate  and  approve  any  such  plan 
underRule  12b-l. 

AppliautU’  Conclusion 

Applicants  request  exemptions  from 
sections  26(aM2)(Q  and  27(cK2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  aimually  of  the  assets  of  the 
Separate  Account  for  me  assumption  of 
mortality  and  expense  risks  described 
herein.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  ctf  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  03-30626  Filed  12-15-93: 8:45  am] 
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[Rel.  No.  IC-40046; 

VoysQMir  Tax  Free  Rmds,  Inc.,  ot  aL; 
AppliMikm 

December  10, 199X 

AGENCY:  Securities  and  Exchange 

Commission  (“SEC”). 

ACTION:  Notice  of  af^lkation  for 
exemption  under  Investmanl 
Company  Act  of  1940  (the  "Act”). 


AFPUCANTS:  Voyageur  Tax  Free  Funds. 
Inc,  Voyageur  Intermediate  Tax  Free 
Fimds,  hiCM  Voyageur  Insured  Funds. 

Inc.,  Voyageur  Fui^.  Inc.  Voyageur 
Mutual  Funds.  Inc.  Voyageur  Mutual 
Funds  Q.  Inc.  Voyageur  Mutual  Funds 
m.  Inc.,  Voyageur  Mutual  Funds  IV, 

Inc.  and  Voyageur  Investment  Trust,  on 
behalf  of  themselves  and  future 
investment  companies  for  whidi  the 
Adviser  (as  defined  below),  or  any 
person  controlled  by  or  under  conunon 
control  with  the  Adviser,  may  serve  as 
investment  adviser,  or  for  which  the 
Distributor  (as  defined  below),  or  any 
person  controlled  by  or  under  common 
control  with  the  Di^butor,  may  serve 
as  distributor,  and  which  offer  shares  on 
a  basis  which  is  identical  in  all  material 
respects  to  the  arrangements  described 
in  me  applicatitm  (me  “Funds”); 
Voyageur  Fund  M^agers.  Inc  (the 
“Advisw”);  and  Voyageur  Fimd 
Distributors.  Inc.  (t^  “Distributor”).«. 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 
nom  sections  2(a)(32),  2(a)(35),  18(f)(1), 
18(g).  18(i).  22(c).  and  22(d)  of  me  Act 
and  rule  22c-l  mereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  me  Funds  to 
issue  and  sell  multiple  classes  of  shares 
representing  interests  in  me  same 
portfolios  of  securities,  assess  a 
contingmt  deferred  sales  charge 
(“CDSC’)  on  certain  redemptions,  and 
waive  the  CDSC  in  certain  instances. 
FILING  DATE:  The  application  was  filed 
on  October  22, 1993  and  amended  on 
December  3, 1993.  Counsel,  on  behalf  of 
applicants,  has  agreed  to  file  a  former 
amendment  during  me  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  m«  changes  to  be  made^ 
to  me  application  by  such  foriher 
amendment. 

HEARMG  OR  NOTFICATION  OF  HEARING:  An 
order  granting  me  application  will  be 
issued  unless  foe  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secret^  and  serving  applicants  wim  a 
copy  of  me  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  foe  ^C  by  5:30  pjn.  on 
January  4, 1994,  and  mould  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  me  nature 
of  me  writer’s  interest,  foe  reason  for  me 
request,  aiul  me  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifih 
.  Street  NW..Washin^on.  DC  20549. 


Applicants,  90  Soum  Sevenm  Street, 

Suite  4400,  Miimeapolis,  Minnesota 
55402. 

FOR  FURTHER  INFORMATION  CONTACT: " 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Brandi  Chief,  at  (202)  272-3018 
(Ifivision  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  me 
application.  The  complete  application  is 
available  for  a  fee  from  me  S^s  Public 
Reference  Branch. 

Ai^icants’  Rj^preaentatkms 

1.  The  Funds  are  open-end  diversified 
management  investment  companies. 

Each  Fund,  omer  man  Voyageur 
Investment  Trust,  is  organized  as  a 
Minnesota  corporation.  Voyageur 
Investment  Trust  is  organized  as  a 
Massachusetts  business  trust.  Each 
Fund  is  organized  as  a  series  fund  and 
is  aumorii^  to  issue  its  shares  in  more 
man  one  series  representing  a  separate 
portfolio  of  assets  and  liabilities.  The 
Adviser  serves  as  me  investment  adviser 
of  eech  Fund.  The  Distributor  serves  as 
me  principal  underwriter  of  me  shares 
of  each  fund. 

2.  the  Funds,  other  than  Series  A  of 
Voyageur  Mutual  Funds  IV,  Inc., 
currently  ofier  one  class  of  shares  at  net 
asset  value  plus  a  traditional  front-end 
sales  charge  in  connection  wim 
investments  of  up  to  $1  million.* 
Investments  of  $1  million  are  not 
subject  to  a  front-end  sales  charge,  but 
a  CDSC  is  deducted  in  certain  cases 
upon  redemption  of  me  Fimds’  shares.^ 
Applicants  request  an  order  pursuant  to 
section  6(c)  for  exemptions  i^m 
sections  2(aK32).  2(a)(3S),  18(f)(1),  18(g). 
18(i).  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  mereunder  to  permit  me 
Funds  to  issue  and  sell  multiple  classes 
of  shares,  assess  a  CDSC  on  certain 
redemptions,  and  waive  me  CDSC  in 
certain  instances. 

3.  Under  applicants’  proposal,  me 
Funds  could  offer  shares  eimer  (a) 
Subject  to  a  conventional  front-end  sales 
load  (wim  iespcx:t  to  investments  of  less 
man  $1  million)  or  subject  to  a  CDSC 
(wim  respect  to  investments  of  $1 
millicm  or  more)  and  a  rule  12b-l 


*  Cuirently.  the  only  series  of  Voyagenr  Mutual 
Funds  IV.  lac.  is  Voyageur  Money  Market  Fund,  the 
shares  of  which  are  offered  at  net  asset  value 
urithout  the  imposition  of  any  front-end  sales 
charge  or  CDSC 

s  Applicants  hnpese  a  CDSC  pursuant  to  an 
exeaa^ve  order  of  die  SEC  Voyageur  Tax  Free 
Fundik  Inc.,  et  al..  lavaatment  Company  Act  Rriaaaa 
Noa.  19062  (Oct  20. 1962)  (notice)  and  1912S  (Nov. 
24. 1992)  (o^er).  The  CD^  order  will  be 
superceded  by  dm  order  requested  hereby  as  to  each 
Ft^  thfe  implaBwats  e  aiuti-dass  atractiwe. 
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service  fee  at  an  annual  rate  (rf  up  to 
.25%  of  the  average  daily  net  assets 
(“Ciasa  A  shares”);  *  (b)  sul^ect  to  a 
CDSC  Cwhidh  applicants  esqwet  will 
range  from  4%  on  redmnptions  made 
diiring  the  first  two  years  following 
puicluse  to  1%  on  redemptions  m^e 
during  the  sixth  year  since  purdtase),  a 
rule  I2l>-1  service  fee  at  annual  rate  of 
up  to  .25%,  and  a  rule  12b-l 
distribution  fee  at  an  annual  rate  of  up 
to  .75%,  of  average  daily  net  assets 
(“Class  B  shares”);  (c)  subject  to  a  CDSC 
(which  applicants  expect  will  be  1%  oa 
redemptions  made  during  the  first  two 
years  following  purchases),  a  rule  12b- 
1  service  fee  at  an  annual  rate  of  up  to 
.25%,  and  a  rule  12b-l  distribution  fee 
at  an  aimual  rate  ol  up  to  .75%.  of 
average  daily  net  aseats  (“Class  C 
shares”);  (d)  sul^ect  to  a  front-end  sales 
load  (whidi  applicants  expect  will  be 
2%  1^  tlra  amount  invested),  a 

rule  12b-l  service  fee  st  annual  rate  of 
up  to  .25%.  and  a  rule  12b-l 
distribution  fee  at  en  annua)  rate  of  up 
to  .75%,  of  average  daily  net  assets 
(“Class  D  shares”);  (e)  without  a  fatmt- 
end  sales  load  or  CD^  but  subject  to 
a  rule  I2b-1  smvice  fee  at  umual  rate 
of  up  to  .25%  average  daily  net  assets, 

for  purchase  exclusively  by  investors 
meting  such  minimum  investment 
and/or  other  eligibility  requirements 
established  by  appliewts  (“Class  Y 
shares”);  and  (f)  without  any  sales  or 
service  charges  for  purchase  exchinvely 
by  the  Adviser,  the  Distributor,  certain 
agents  and  affiliates  of  the  Adviser  and 
Distributor,  and  officers,  directors,  and 
employees  of  sudi  entities  (“Class  Z 
shares”).^  Applicants  also  se^ 
authority  for  Voyageur  Money  Market 
Fund  (e  series  (rf  Voyogeur  Mutual 
Funds  IV.  Inc.)  to  olfer  its  shares  in  two 
or  more  classes  without  a  frtmt-end 
sales  charge  or  CDSC  and  with 
variaticH»  among  classes  only  in  1211—1 
service  fees  and  oc  distribution  fees  (if 
any)  and  certain  other  class-specific 
expenses,  as  discussed  briow.  The 
Funds  also  may  estabbsb  one  or  more 
additional  dasses  to  be  sold  with 
different  sales  load  and  service  and 
distribution  fee  structures,  as  described 
below. 

4.  The  CDSC  for  all  classes  of  shares 
will  be  imposed  on  the  lesser  of  the 


*  Existing  (haras  «f  the  Funds  wcwtd  ba 
designated  Claaa  A  sbarea  upon  tmpUmontation  of 
the  multiple  distribution  proposaL 
«  Applicants  intend  that  upon  Ae  Cnitia!  public 
offering  of  Gaos  Y  and/or  Gue  Zsharm  of  a  Fnnd. 
shaieholden  of  anj  aliasing  ckaoea  of  sodt  Fand 
who  wonid  qualify  for  invaaiment  knCUasY  ot 
Class  Z  sbar^  as  appIicsAIe.  srould  have  such 
existing  classes  automaticallj  convert  fnto  Gass  Y 
or  Claaa  Z  sharM,  aaappUcablav  on  the  basis  of  Ae 
retatbra  net  anot  rahsoB  of  anchi  dasaes  of  shores  at 
Ae  time  of  convarsioa. 


aggregate  net  asset  value  of  the  shares 
being  redeemed  either  at  the  time  of 

Eurchase  or  redemption.  No  CDSC  will 
a  imposed  on  shares  acquired  through 
reinvestment  of  incame  dividends  or 
capital  g^ins  distributions.  Upem  any 
request  for  redemptitm  of  Clm  A,  Class 
B,  or  Class  C  shares,  it  will  be  assumed 
that  shares  subject  to  no  CDSC  will 
redeemed  first  in  the  order  purdrased 
(however,  if  a  diardiolder  owns  Class 
A,  Qass  B,  and  Class  C  diares,  then, 
absent  a  shardmkter  dioice  to  the 
contrary,  Class  C  shares  not  sufafect  to  a 
CDSC  wilt  be  redeemed  in  full  prior  to 
any  redemption  of  Class  A  or  Class  B 
shares  not  subject  to  a  CDSC,  and 
thereafter  Class  B  shares  not  subject  to 
a  CDSC  will  be  redeemed  in  full  prior 
to  any  redemptirai  of  Class  A  riiares  not 
subject  to  a  CDSC).  It  is  expected  that 
the  CDSC  schedule  of  the  Funds  will 
vary  depending  in  part  on  the  front-end 
sales  lo^  (if  any)  applicable  to  the 
shares  and  the  compensation  paid  to  a 
dealer  for  selling  shares  of  the  Fund. 

Any  variation  in  the  CDSC  schedules 
will  be  set  forth  in  the  applicable 
prospectus. 

5.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC  in  the 
following  instances;  (a)  Invcduntary 
redemptions  efifected  pursuant  to  a 
Fimd’s  right  to  liquidate  shareholder 
accounts  having  an  aggregate  net  asset 
value  of  less  than  the  minimiun  account 
balance  set  forth  in  the  Fluid’s  thm- 
current  {mspectus;  (b)  the  death  or 
disability  of  a  Fund  sharriiolder  within 
the  meaning  of  section  72(m)(7)  of  the 
Intonal  Rerenue  Code,  as  amended: 
and  (c)  in  connectitm  with  purchases  of 
Class  A  shares  funded  by  the  proceeds 
from  the  redemption  of  shares  of  any 
unrelated  investment  company  that 
charges  a  front-end  sales  load,  provided 
that  there  was  no  deferred  sales  load, 
fee,  or  other  charge  imposed  in 
connection  with  such  retfemption.  In 
order  to  obtain  the  waiver  in  category 
(c),  the  purchase  Class  A  shares  must 
be  made  within  60  days  following  the 
redemption.  The  Distribute  also  must 
take  such  steps  as  may  be  necessary  to 
determine  thrt  the  pinchaser  has  not 
paid  a  deferred  salm  load,  fee,  or  other 
charge  in  conneetkm  with  such 
redemptitm,  including,  vrithout 
limitation,  requiriiig  tin  fmrehaser  to 
provide  a  written  representation  that  no 
deferred  sales  load,  fee,  or  other  charge 
was  imposed  in  cmmeqticHi  with  such 
redempdon  and.  in  addhiem,  either 
requiring  the  purchaser  to  provide  an 
activity  statement'that  suppmts  the 
purchaser’s  reprosenlatian.  or  reviewing 
a  copy  of  the  current  prospectus  of  the 
unrelated  investment  company  and 


determining  that  such  company  does 
not  impose  a  deferred  sales  loetd,  fee.  or 
other  charge  in  connection  with  the 
redemption  of  shares. 

6.  Applicants  intend  to  provide  a  one 
time  credit  for  any  CDSC  paid  upon 
redemption,  the  proceeds  of  which  are 
reinvested  in  the  same  class  of  shares  of 
a  Fund  within  90  days  of -redemption. 

The  Distributor  will  provide  this  credit 
from  its  own  assets. 

7.  Class  B  shares  of  a  Fund  held  for 
a  specified  number  ol  years  will 
automatically  convert  to  Class  A  shares 
of  such  Fund  st  the  relative  net  asset 
vahies  of  eadi  of  the  classes.  For 
pxuposes  of  calculating  the  holding 
period.  Class  B  shares  will  be  deemed 
to  have  been  isaued  on  the  sooner  of;  (a) 
The  date  on  vritich  the  issuance  of  Class 
B  shares  occurred;  or  (b)  fdrQass  B 
shares  obtained  throu^  an  exdiange,  or 
a  series  of  exchanges,  the  date  on  which 
the  issuance  of  the  original  Class  B 
shares  occurred. 

8.  A  given  class  (rf  shares  will  be 
exchangeaMe  only  for  shares  of  the 
coire^mndii^  class  of  other  Funds.  The 
exchange  pri^ege  will  be  sul^ect  to  the 
eligibility  criteria  aj^licable  to  die  class 
of  shares  of  die  Fund  into  which  the 
shareholder  wishes  to  exdiattge. 
Applicants  will  only  permit  ncchanges 
into  shares  ai  money  market  funds 
having  rule  12i)-l  plans,  it  either  the 
time  period  during  which  the  Shares  of 
the  money  market  funds  are  held  is 
included  with  the  time  pmiod  during 
which  the  exdhanged  shares  were  held 
in  the  calcnlatitm  of  the  CDSC,  or  sudi 
time  period  is  not  included  but  the 
amount  of  the  CDSC  is  reduced  by  the 
amount  c^any  rule  12b-l  payments 
made  by  the  money  maricet  funds  with 
respect  to  those  riiares.  Aj^licants  will 
comply  with  rule  11a-3  as  to  all 
exchanges. 

9.  Class  A,  Class  B.  Class  C,  Class  D, 
Class  Y,  Class  Z  and  additional  classes 
of  shares  created  in  the  future  will  each 
represent  intmests  in  the  same  pmifolio 
of  investments,  and  will  be  identical  in 
all  reflects  except;  (a)  Eadi  class  of 
shares  would  have  a  di%ient 
designation;  (b)  each  class  of  shares 
mig^  be  sold  under  different  sales 
arrangements  {e.g.,  subject  to  a  front-end 
sales  load,  subject  to  a  CDSC,  subject  to 
a  combination  of  a  bxmt-end  sales  load 
and  a  CDSC,  or  at  net  asset  value);  (c) 
each  dass  may  bear  any  rule  12b^l  plan 
paymmits  related  to  that  dass  (and  any 
other  costs  related  to  obtaining 
shareholdm  apfuoval  of  the  rule 

plan  for  that  ^ss  or  an  amendment  to 
its  rule  I2b-1  plan);  (d)  each  class  of 
shares  may  bear  expenses  determined 
by  the  board  (rf  directors  to  be  allocated 
to  that  daM  (”Class  Expenses”),  as 
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described  in  the  following  paragraph;  (e) 
only  shareholders  of  the  affected  classes 
would  be  entitled  to  vote  on  matters 
pertaining  to  the  rule  12b-l  plan 
relating  to  their  respective  class  of 
shares  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  (f) 
each  class  of  shares  would  have 
different  exchange  privileges;  and  (g) 
classes  that  impose  a  rule  12b-l  fee  may 
convert  into  another  class. 

10.  Class  Expenses  may  include  the 
following:  (a)  Transfer  agency  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  (b) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders;  (c)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (d) 

SEC  registration  fees  incurred  by  a  class 
of  shares;  (e)  the  expenses  of 
administrative  persoimel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (f)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  (g)  directors’  or  trustees’ 
fees  inciirred  as  a  result  of  issues 
relating  to  one  class  of  shares;  and  (h) 
other  expenses  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
which  shall  be  approved  by  the  SEC 
pursuant  to  an  amended  order. 

Applicants’  Legal  Anal3rsi8 

1.  Applicants  request  an  order 
exempting  them  from  the  provisions  of 
sections  18(f)(1),  18(g).  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  various  classes  of 
shares  representing  interests  in  the  same 
Fund  might  be  deemed:  (a)  To  result  in 
a  “senior  security’’  within  the  meaning 
of  section  18(g);  (b)  prohibited  by 
section  18(f)(1);  and  (c)  to  violate  the 
equal  voting  provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Funds  to  meet  the 
competitive  demands  of  today’s 
financial  services  industry.  Under  the 
multi-class  arrangement,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  length  of  time  the  investor  expects 
to  hold  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Funds  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assiiming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

3.  Tbe  proposed  allocation  of 
expenses  and  voting  rights  relating  to 


the  rule  I2l>-1  plans  in  the  manner 
described  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders,  b  addition,  such 
arrangements  should  not  give  rise  to  any 
conflicts  of  interest  because  the  rights 
and  privileges  of  each  class  of  shares  are 
substantially  identical. 

4.  Applicants  believe  that  the 
propos^  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
of  the  Act  was  designed  to  address.  The 
multi-class  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Fund.  The  multi-class 
arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Fvmds’ 
existing  assets  or  reserves,  and  does  not 
involve  a  complex  capital  structure. 
Nothing  in  the  multi-class  arrangement 
suggests  that  it  will  facilitate  control  by 
holders  of  any  class  of  shares. 

5.  Applicants  submit  that  the 
requested  exemption  to  permit  the#' 
Funds  to  implement  the  proposed 
CDSCs  is  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
pvuposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  The  proposed 
CDSC  arrangements  will  provide 
shareholders  the  option  of  having  their 
full  payment  invested  for  them  at  the 
time  of  their  purchase  of  shares  of  the 
Fimds  with  no  deduction  of  an  initial 
sales  charge. 

Applicants’  Omditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
-  investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  designation  of 
each  class  of  shares  of  the  Fund;  (b)  the 
impact  of  the  respective  sales  charge,  if 
any,  for  each  class  of  shares  (e.g..  Class 
A  shares  would  be  subject  to  a  firont-end 
sales  load  or  CDSC  depending  on  the 
amount  of  investment).  Class  B  and^ 
Class  C  shares  would  be  subject  to  a 
CDSC,  Class  D  would  be  subject  to  a 
firont-end  sales  load,  and  Class  Y  and 
Class  Z  would  not  be  subject  to  a  firont- 
end  sales  load  or  CDSC);  (c)  expenses 
assessed  to  a  class  as  a  resvdt  of  a  rule 
12b-l  plan  providing  for  a  service  and/ 
or  distribution  fee  (e.g..  Class  A  and 
Class  Y  shares  woidd  pay  a  service  fee. 
Class  B,  Class  C,  and  Class  D  shares 
would  pay  a  service  fee  and  a 
distribution  fee,  and  Class  Z  shares 
would  not  pay  a  service  fee  or  a 
distribution  fee);  (d)  Class  Expenses, 
which  will  be  limited  to:  (i)  Transfer 


agency  fees  as  identified  by  the  transfer 
agent  as  being  attributable  to  a  specific 
class;  (ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 

SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  directors’  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  (e)  voting  rights  on 
matters  exclusively  affecting  one  class 
of  shares  (e.g.,  the  adoption, 
amendment,  or  termination  of  the  rule 
12b-l  plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  (f) 
the  different  exchange  privileges  of  the 
various  classes  of  shares  as  described  in 
the  prospectuses  (and  as  more  fully 
described  in  the  statements  of 
additional  information)  of  the  Funds; 
and  (g)  classes  that  impose  a  12b-l  fee 
may  convert  to  another  class.  Any 
additional  incremental  expenses  not 
specifically  identified  above  that  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  SEC  pursuant  to  an 
amended  o^er. 

2.  The  directors  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
directors,  shall  have  approved  the 
multi-class  arrangement,  prior  to  the 
implementation  thereof  by  a  particular 
Fund.  The  minutes  of  the  meetings  of 
directors  of  each  of  the  Funds  regarding 
the  deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  multi-class  arrangement 
will  reflect  in  detail  the  reasons  for 
determining  that  the  proposed  system  is 
in  the  best  interest  of  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  directors  of  the  affected  Fund, 
including  a  majority  of  the  independent 
directors.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  class-specific  expenses  shall 
provide  to  the  directors,  and  the 
directors  shall  review,  at  least  quarterly, 
a  written  report  of  the  amoimts  so 
expended  and  the  purpose  for  which  the 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
re^onsibilities  under  the  Act  and 
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otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  Interests  of  the  various 
classes  of  shares.  The  directors, 
including  a  majcnity  of  the  iiulependent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  rep(Kting  any  potential 
or  existing  ccmfli^  to  the  directors.  If 
a  conflict  arises,  the  Adviser  and  the 
DistributOT  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  rostered 
man^ement  investment  company. 

5.  Tne  directors  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditrues  complying  with 
paragraph  (b)(3)(ii)  of  rule  12^1,  as  it 
may  be  amend^  ^m  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
present^  to  the  directors  to  justify  any 
fee  attributable  to  tiiat  class.  The 
statements,  including  the  allocations 
upon  whk^  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directms  in  the 
exercise  of  their  fiduciary  duties. 

6.  Dividesids  paid  by  a  Fund  with 
respect  to  each  class  of  shmes,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  mccept  that  fee 
payments  made  under  the  rule  12b-l 

1^  relating  to  a  particular  class  will  be 

Jeach  such  class  and  except  that  any 
ass  Expenses  will  be  borne  by  die 
applicable  dass  of  shares. 

7.  The  methodology  and  procedures 
for  calculating  the  net  ass^  value  and 
dividends/distributimis  of  the  various 
classes  and  the  proper  allocation  of 
income  and  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
“Expert”).  The  Expert  has  rendmed  a 
report,  which  has  been  provided  to  the 
stafl  of  the  SEC.  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  ox  an 
appn^riate  substitute  Expert,  will 
monitor  the  manner  in  whidi  the 
calculations  and  allocations  are  being 
made  and  based  upon  such  review,  will 
render  at  least  aniuially  a  report  to  the 
Fund  that  the  calculations  and 
allocalkms  are  being  made  prcmei fy. 
The  repwts  of  the  &cp«rt  shall  be  ued 


as  part  of  the  periodic  rep<»ts  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act  The  woric  papers  of 
the  Experts  with  respect  to  sudi  reports, 
following  request  by  the  Funds  which 
the  Funds  agree  to  make,  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the  SEC's 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  SEC,  limited 
to  the  Director,  an  Assodate  Ehrector, 
the  Chief  Accountant,  the  Chief 
Finandal  Analyst,  an  Assistant  Director, 
and  any  Regimial  Administrators  or 
Assodate  Assistant  Administrators. 
The  initial  repmt  of  the  Expert  is  a 
“report  on  policies  and  procedures 
placed  in  opnation”  and  the  tmgoing 
reports  will  be  “reports  on  polides  and 
procedures  placed  in  operatim  and  tests 
of  operating  effectiveness”  as  defined 
and  describe  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  firom  time 
to  time,  ot  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

8.  Applicants  have  adequate  fadlities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  propw 
allocation  of  income  and  expenses 
among  such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  its  initial  report 
referred  to  in  condition  7  above  and  will 
be  concurred  with  by  the  &cpert,  or 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
onraing  reports  referred  to  in  condition 
7  above.  The  applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

9.  The  prospectuses  of  the  Funds  will 
include  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
for  selling  one  particular  class  of  shares 
over  anodier  in  a  Fund. 

10.  The  EHstributor  will  adopt 
compliance  standards  as  to  w^n  shares 
of  a  particular  class  may  ap{m>]^iately 
be  sold  to  particular  investcns. 
Applicants  will  require  all  persmis 
selhng  shares  of  the  Funds  to  agree  to 
confer  to  these  standards. 

11.  The  conditums  {pirsuant  to  ediidi 
the  exemptive  order  is  granted  and  the 
duties  and  re^Kxisibilities  of  the 
directors  of  the  Funds  with  reflect  to 
the  multi-class  arrai^ement  will  be  set 
forth  in  guidahnes  which  will  be 
furnished  to  the  directars. 


12.  Each  Fund  {mspectus  (regardless 
of  whether  all  (dasses  of  shares  of  such 
Fund  are  erfferad  through  such 
prospectus)  will  disclose  the  respective 
expmises,  performance  data, 
distributiem  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
exchange  privileges,  and  conversion 
features  applicable  to  each  class  of 
shares.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fimd  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fu^’s  per  share  data, 
however,  will  be  prepared  on  a  per  class 
bans  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  dare  of  shares,  it 
will  di^lose  the  expenses  and/or 
performance  data  applicable  to  all 
classes.  The  informatioD  provided  hy 
applicants  for  puUicaticm  in  any 
newspaper  or  rimilar  listing  of  ffie 
Funds’  net  asset  values  and  public 
offering  prices  will  separately  present 
each  cfere  of  shares. 

13.  Applicants  admowledge  that  the 
grant  of  the  exemptive  mder  requested 
by  this  application  vrill  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  fevel  of  payments  that 
the  Funds  may  make  pursuant  to  rule 
12b-l  distribution  plans  or  shareholder 
services  plans  in  reliance  on  the 
exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  (“Purchase  Class") 
will  cemvrat  into  another  class  (“Target 
Class”)  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  tlie  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  Alter 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  111,  section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  chaiga  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b*-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amoimt  that  may  be  borne  by  the  Target 
Class  shares  un^  the  plan,  existing 
Purchase  Class  shares  will  stop 
convertii^  into  Target  Qass  ^ares 
unless  the  Ptudiase  Class  sborriioldms. 
voting  separately  as  a  dass.  a[^it>ve  the 
proposal.  The  dhectors  riiaU  tAe  such 
action  as  is  necessary  to  ensure  that 
existing  Piuchase  Qass  shares  are 
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exchanged  or  converted  into  a  new  class 
of  shares  (“New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  Target  Class 
shares.  If  deemed  advisable  by  the 
directors  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  (“New  Purchase  Class”), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  shares  will 
convert  into  New  Target  Class  shares. 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
Directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  ^me  solely  by  the  Adviser  and 
the  Distributor.  Purchase  Class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Class 
shaf^  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
imder  the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2, 1988),  as 
currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-30696  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  93-084] 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commercial  Fishing 
Industry  Vessel  Advisory  Committee 
(CFWAC)  will  meet  to  discuss  various 
issues.  Agenda  items  include  training, 
licensing,  and  casualty  reporting 
requirements.  The  meeting  will  be  open 
to  the  public. 


DATEiS:  The  meeting  will  be  held  January 
26  and  27, 1994,  from  8:30  a.m.  to  5 
p.m.  daily.  Written  material  should  be 
submitted  not  later  than  January  14, 

1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Long  Beach  Renaissance  Hotel,  111 
East  Ocean  Boulevard,  Long  Beach,  CA 
90802.  Written  material  should  be 
submitted  to  LCDR  Mark  Bobal, 

Executive  Director,  Commandant  (G- 
MVI-4),  U.S.  Coast  Guard,  2100  S^nd 
Street  SW.,  Washington,  E)C  20593. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Mark  Bobal,  Executive  Director, 
Commandant  (G-MVI-4),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593,  telephone  (202) 
267-2307. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2  section  1  et  seq.  The 
agenda  will  include  discussion  of  the 
following  topics: 

(1)  Coast  Guard  plans  for  licensing  of 

Commercial  Fishing  Industry  Vessel 
operators;  _ 

(2)  Training  required  under  46  CFR 
28.270  (Instruction,  drills,  and  safety 
orientation); 

(3)  Briefing  on  the  National  Pollution 
Funds  Center; 

(4)  Impact  of  the  Memorandum  of 
Understanding  (MOU)  between  the 
Coast  Guard  and  the  Occupational 
Safety  and  Health  Administration 
(OSHA); 

(5)  Review  of  Requirements  for 
Commercial  Fishing  Industry  Vessels 
in  46  part  28; 

(6)  Review  of  Navigations  and  Vessel 
Inspection  Circular  (NVIC)  5-86,  j 
Volimtary  Standards  for  U.S. 
Uninspected  Commercial  Fishing 
Vessels; 

(7)  Issuance  of  Merchant  Mariner 
Documents  (MMD)  to  Fishing 
Industry  Vessel  personnel;  and 

(8)  Fishing  Indust^  Vessel  casualty 
reporting  requirements. 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  CFIVAC  Executive  Director  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  material  may  be  submitted 
for  presentation  to  the  Committee  at  any 
time;  however,  to  ensure  distribution  to 
each  Committee  member,  20  copiOs  of 
the  written  material  should  be 
submitted  to  the  Executive  Director  no 
later  than  January  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  D.  Bobal,  Merchant  Vessel 


Inspection  and  Documentation  Division. 
Fishing  Vessel/Offshore  Activities 
Branch  (G-MVI— 4),  room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  IX  20593- 
0001,  (202)  267-2307. 

Dated;  December  8, 1993. 

ILC  North, 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  93-30714  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  4E10-14-M 


Federal  Highway  Administration 

Environmental  Impact  Statement  Los 
Angeles  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  and  FRA  are 
issuing  this  notice  to  advise  the  public 
that  an  Environmental  Impact  Statement 
(EIS)  will  be  prepared  for  a  proposed 
highway  improvement  and  railroad 
consolidation  project  in  Los  Angeles 
County,  California,  such  project  being 
knovim  as  the  Alameda  Corridor.  This  is 
a  reissuance  of  a  similar  notice  which 
was  published  in  the  Federal  Register 
(Vol.  56,  No.  4:  Monday.  January  7, 

1991)  and  is  now  being  reissued  for 
reasons  stated  in  the  supplementary 
information  described  below.  The 
Alameda  Corridor  project  has  completed 
environmental  documentation 
requirements  under  the  California 
Environmental  Quality  Act  (CEQA) 
effective  January  22, 1993,  and  therefore 
this  notice  reflects  the  intended 
preparation  of  an  environmental 
document  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Gray,  Transportation  Engineer, 
Federal  Highway  Administration.  980 
9th  Street — suite  400,  Sacramento, 
California  95814-2724,  Telephone  (916) 
551-1310. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  and  FRA,  in  cooperation  with 
the  California  E)epartment  of 
Transportation  (Caltrans)  and  the 
Alameda  Corridor  Transportation 
Authority  (ACTA),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposed  multi-modal 
transportation  project  located  along  the 
approximately  18-mile  long  Alam^a 
Corridor  in  Los  Angeles  County, 
California.  The  fundamental  purpose  of 
the  project  is  to  provide  the 
improvements  necessary  to  consolidate 
frei^t  rail  service  along  the  Alameda 
Corridor,  so  that  efficiency  of  goods 
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movement  will  be  enhanced  and  delays 
to  automotive  traffic  will  be  reduced. 

The  Alameda  Corridor  project  has 
been  developing  over  the  past  12  years, 
beginning  with  the  creation  in  1981  of 
the  Ports  Advisory  Committee  by  the 
Southern  California  Association  of 
Governments  (SCAG).  Various  planning 
activities  undertaken  by  that  committee 
eventually  led  to  the  formation  of  the 
Alameda  Corridor  Task  Force  in  1985, 
which  in  turn  led  to  the  creation  of  a 
joint  powers  organization  called  the 
Alameda  Corridor  Transportation 
Authority  (ACTA)  in  1989.  The  ACTA 
initiated  a  conceptual  engineering  effort 
in  1990,  in  order  to  more  fully  define 
the  project.  It  was  at  that  time  that  the 
first  Notice  of  Intent  was  issued. 

Subsequent  to  the  initiation  of  the 
conceptual  engineering  effort,  it  was 
decided  that  Federal  funding  sources 
which  had  been  identified  for 
application  to  the  project  consisted  of 
amounts  earmarked  for  specific  grade 
separation  projects  along  the  corridor. 
These  projects  could  be  dociunented 
imder  Categorical  Exclusions,  rather 
than  an  EIS.  The  ACTA  withdrew  from 
the  Federal  environmental  process  at 
this  point,  and  the  project  moved 
forward  under  CEQA. 

A  range  of  conceptual  engineering 
alternatives  were  developed  for 
evaluation  that  included  an  at-grade 
consolidated  trainway  and  a  depressed 
trainway.  each  of  which  was  coupled 
with  several  different  levels  of 
associated  roadway  improvements.  The 
project  location  was  defined  as  Alameda 
Street,  extending  bom  downtown  Los 
Angeles  to  the  Ports  of  Los  Angeles  and 
Long  Beach.  An  alignment  variation  was 
considered  in  the  northern  portion  of 
the  corridor  that  would  have  routed  the 
project  outside  the  city  of  Vernon.  Two 
alternative  project  locations  were 
considered,  one  running  along  the  Los 
Angeles  River  and  a  second  which 
would  have  used  another  freight  rail 
line  to  the  east  of  Alameda  in  the 
general  vicinity  of  the  Los  Angeles 
River. 

As  a  result  of  the  CEQA  evaluation 
process,  which  used  a  range  of 
engineering  and  environmental  factors, 
the  alternative  project  locations  were 
dropped  from  ^rther  consideration. 
Thi^  project  alignments  within  the 
Alameda  Corridor  were  developed 
further  and  subjected  to  detailed 
environmental  evaluation.  A  Draft 
Environmental  Impact  Report  (DEIR) 
was  issued  for  public  comment  in 
August  of  1992,  pursuant  to  CEQA.  The 
public  comment  process  included  six 
formal  public  hearing  sessions  which 
were  attended  by  e  total  of  163  persons. 
Testimony  was  taken  from  47 
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Environmental  Impact  Statement 
Orange  and  San  Diego  Counties,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 


individuals  and  35  letters  of  comment 
were  received  from  a  variety  of  agencies 
and  individuals. 

A  Final  Environmental  Impact  Report 
(FEIR)  was  prepared  and  considered  by 
the  ACTA,  and  in  January  of  1993,  the 
ACTA  certified  the  FEIR  as  complete, 
adopted  a  locally  preferred  alternative 
for  implementation,  and  also  adopted 
Findings  &  Statement  of  Overriding 
Considerations  and  a  Mitigation 
Monitoring  Program,  all  actions 
required  by  CEQA.  The  locally  preferred 
alternative  would  construct  a  depressed 
trainway  along  Alameda  Street,  from 
northern  rail  connections  in  dovmtown 
Los  Angeles  southerly  to  State  Route  91. 
It  would  reconstruct  adjacent  roadways 
on  the  east  and  west  sides  of  Alameda 
Street  to  their  present  configuration, 
with  improvements  to  signalization  and 
other  transportation  systems 
management  (TSM)  types  of 
improvement.  From  Slate  Route  91 
southerly  to  the  Ports  of  Los  Angeles 
and  Long  Beach,  an  at-grade  trainway 
would  be  constructed,  and  Alameda 
Street  would  be  widened  to  six  lanes. 
The  locally  preferred  alternative  was 
considered  ^e  environmentally 
superior  alternative.  The  CEQA  Notice 
of  Determination  was  posted  on  January 
22, 1993. 

In  order  to  apply  for  additional 
Federal  funds,  it  was  decided  by  ACTA 
in  consultation  with  Caltrans  and 
FHWA  that  a  Federal  environmental 
document  should  be  prepared.  The 
Federal  Highway  Administration  and 
the  Federal  Railroad  Administration 
will  serve  as  joint  lead  agencies  imder 
NEPA.  The  Federal  environmental 
document  will  be  an  EIS  and  it  will 
examine  the  alternatives  previously 
examined  in  the  DEIR  and  FEIR, 
recognizing  that  a  locally  preferred 
alternative  has  been  selected  for 
implementation.  The  FEIR  will  be  used 
to  the  maximum  extent  practicable  in 
preparing  the  EIS. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  other  parties  who  are 
known  to  have  an  interest  in  the  project. 
A  formal  scoping  meeting  will  be  held 
on  Tuesday,  January  18, 1994,  at 
Bateman  Hall  in  the  City  of  Lynwood. 

Comments  or  questions  concerning 
this  proposed  action  should  be 
addressed  to  the  FHWA  at  the  address 
shown  above. 

Dated:  December  10, 1S93. 

Mary  Gray, 

Tmnsportation  Engineer,  Sacramento, 
California. 

(FR  Doc.  93-30721  Filed  12-15-93;  8:45  am] 
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SUKMAARY:  The  FHWA  is  issuing  this 
revised  Notice  to  advise  the  public  that 
an  Environmental  Impact  Statement  will 
be  prepared  for  a  proposed  highway 
project  in  southern  Orange  County  and 
northern  San  Diego  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Gray,  Transportation  Engineer. 
Federal  Highway  Administration,  980 
9th  Street-^uite  400,  Sacramento. 
California  95814-2724,  Telephone  (916) 
551-1310. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  Foothill/Eastem  Transportation 
Corridor  Agency  (F/ETCA),  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  locate  and 
construct  a  limited  access  transportation 
facility  with  six  lanes  emd  a  median  of 
sufficient  width  for  high-occupancy 
vehicles  (HOV)  or  other  transit 
considerations.  Transportation 
improvements  are  needed  to  serve 
existing  and  planned  development. 

This  facility,  described  as  Route  241, 
will  be  an  extension  of  Foothill 
Transportation  Corridor  (FTC)  North. 

The  first  segment  of  the  FTC  is  currently 
in  operation  between  Portola  Parkway 
North  and  Portola  Parkway  South. 
Another  Mgment  is  under  construction 
between  Portola  Parkway  North  and 
Antonio  Parkway.  The  proposed  project 
will  begin  at  Oso  Parkway  and  extend 
in  a  southerly  direction  to  join  the  San 
Diego  Freeway,  1-5,  near  the  Orange 
County/San  Diego  County  line. 

The  highway  is  proposed  as  a  toll 
facility  and  will  include  toll  collection 
facilities  on  the  mainline  and  on  some 
entry/exit  ramps.  The  toll  facilities  will 
be  removed  when  revenue  bonds  issued 
for  the  project  have  been  repaid. 
Alternatives  being  considered  for  the 
project  include,  but  are  not  limited  to: 

(1)  New  Highway  Alternative.  This 
involves  locating  and  constructing  six 
general  traffic  lanes  with  sufficient 
median  width  for  high-occupancy 
vehicle  (HOV)  lanes/bus  lanes  or  transit. 
An  interchange  with  1-5  will  be 
included  in  this  alternative.  (2)  No 
Project.  This  alternative  is  essentially 
the  “no  build”  option.  Note:  As  required 
by  the  National  ^vironmental  Policy 
Act  (NEPA)»all  other  reasonable 
alternatives  will  be  considered. 

In  November  of  1985,  Orange  Coimty 
began  consultation  with  State  and  local 
agencies  for  the  southern  segment  of  the 
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FTC  identified  as  beginning  just  south 
of  the  future  Oso  Parkway  interchange 
and  extending  southerly  to  a  connection 
with  the  San  Diego  Freeway  (1-5).  These 
consultations  identified  areas  of  special 
concern  along  the  proposed  route  which 
were  the  focus  of  locally  initiated 
environmental  studies.  FHWA  believes 
that  this  early  consultation  has  been 
extensive  and  consistent  with  40  CFR 
1501.7.  However,  in  order  to  inform 
potentially  afiected  ^ncies  and  the 
general  public  of  FHWA  involvement, 
one  agency  scoping  meeting  for  local, 
state  and  federal  agencies  and  two 
public  scoping  meetings  will  be  held. 
The  agency  scoping  meeting  will  be 
held  on  F^ruary  2, 1994  at  10  a.m.  at 
Michael  Brandman  Associates,  2530 
Redhill  Avenue,  Santa  Ana.  California 
92705.  Once  dates  and  locations  are 
established  for  the  public  scoping 
meetings,  appropriate  public 
notification  will  be  given.  Comments 
and  suggestions  are  invited  from  all 
interested  parties  to  ensiire  that  the  full 
range  of  issues  related  to  this  proposed 
route  are  addressed,  and  all  significant 
issues  identified.  Question  and 
comments  concerning  this  proposed 
actioamid  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
previously  in  this  document 

(Catalog  of  Federal  Assistance  Program 
Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
F^eral  Programs  and  activities  apply  to  this 
program.) 

Issued  on  December  10, 1993. 

Mary  E.  Gray, 

Transportation  Engineer,  Sacramento, 
Qilifomia. 

IFR  Doc.  93-30722  Filed  12-15-93;  8:45  ami 
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Intelligent  Vehide-Higlmay  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Vehicle- 
Highway  Society  of  America  (IVHS 
AMERI^)  will  hold  a  meeting  of  its 
Coordinating  Council  on  January  14  and 
15, 1994.  The  session  is  expected  to 


focus-on:  (1)  Technical  Committee 
Annual  Reports;  (2)  Education, 
Information,  and  Outreach  Update;  (3) 
System  Architecture  Program  Update; 

(4)  IVHS  Standards  Update;  (5)  National 
Program  Plan  Update;  (6)  Report  of  the 
Membership  Committee;  (7)  Report  of 
the  Awards  Committee;  and  (8)  Update 
on  the  Annual  Meeting. 

IVHS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  IVHS  activities 
including  programs,  research  needs, 
strategic  plaiming,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  IVHS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  use  app.  2.  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  IVHS  policies  and  programs. 
(56  FR  9400,  March  6, 1991). 

DATES:  The  Coordinating  Council  of  *' 
IVHS  AMERICA  will  meet  on  January 
14, 1994,  firom  8:30  a.m.  to  5  p.m.  e.t., 
and  on  January  15, 1994,  firom  8:30  a.m. 
to  12  p.m.  e.t. 

ADDRESSES:  Washington  Sheraton,  2660 
Woodley  Road,  NW.,  Washington,  DC 
20008,  (202)  328-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Uuffer,  FHWA,  HTV-1, 
Washington,  D.C.  20590,  (202)  366- 
0372,  office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t,  Monday  through  Friday, 
except  for  legal  Federal  holidays;  or  Mr. 
Daniel  Toohey,  IVHS  AMERICA,  400 
Virginia  Avenue,  SW.,  suite  800, 
Washington,  D.C.  20024,  (202)  484- 
4847. 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  on;  December  7, 1993. 

Rodney  E.  Slater,  '' 

Federal  Midway  Administrator. 

IFR  Doc.  93-30605  Filed  12-15-93;  8:45  am] 
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Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


Application  No. 

Applicant 

8009-X 

821 5-X 

10130-X 

10798-X 

10914-X 

FIBA  Compressed  Gas  Equipment,  Westboro,  MA  (See  Footnote  1) . 

Olin  Corporation— Winchester  Division,  East  Alton,  IL  (See  Footnote  2) _ 

UF  Strainrile,  Lewiston,  ME  (See  Footnote  3) . . . . 

Olin  Corporation,  Stamford,  CT  (See  Footnote  4) _ _ _ 

Alied-Signai  Aerospace  Company,  Tempe,  AZ  (See  Footnote  5)  _ 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazanious  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  “X”  denote  a 
modification  request.  Application 
numbers  with  the  suffix  “P”  denote  a 
party  to  request.  These  applications 
have  been  separated  firom  the  new 
applications  for  exemption  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  January  3, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  munber. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426,  Nassif 
Building,  400  7th  Street  SW., 
Washington,  DC. 


Modification  of 
exemption 

8215 

10130 

10798 

10914 
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1  To  modify  exemption  to  provide  for  certain  specially  qualified,  DOT  3A  and  DOT  3AA  tubes  constructed  of  4130X  steel  for  use  in  transporting 
Division  2.1  material. 

2To  iTKxjjV  exempt  to  provide  for  4C1  wooden  box  as  an  overpack  for  use  in  transoorting  Division  1.4  explosives. 

3  To  modify  exemption  to  provide  for  additional  commodities  of  various  classes  of  haz^dous  material  for  transp^  in  bulk  bags. 

4  To  amend  exemption  to  allow  tank  cars  loaded  with  sodium  hydroxide  solutions.  Class  8,  to  remain  attached  during  unloading  process. 

3  To  rrxxlify  exemption  to  provide  for  an  alternative  inspection  and  tests  in  place  of  the  flattening  test  requirements  of  noivDOT  specification 
cylinders  comparable  to  DOt-3HT. 

3  To  modi^  exemption  to  provide  for  shiprnent  of  amrrKmium  nitrate-fuel  oil  mixture  (containing  only  prilled  ammonium  nitrate  arxl  fuel),  classed 
in  Division  l!5D,  packaged  in  accordance  with  Section  173.62. 


Application  No. 

AppUcant 

Parties  to  ex¬ 
emption 

3630-P 

VWR  Corporation,  West  Chester,  PA  . . . 

3630 

5206-P 

Ladshaw  Explosives.  Inc.,  New  Braunfels,  TX . 

5206 

6691-P 

Southern  Welding  Supply,  Inc.,  Savannah,  GA  . 

6691 

761 6-P 

Canadian  Natkx^  Railv^ys,  Montreal,  Quebec,  CN  . 

7616 

8453-P 

OEI,  Incorporated,  Whitesburg,  GA . 

8453 

8723-P 

Slurry  Explosive  Corporation,  Columbus,  KS . 

8723 

8845-P 

Titan  Wir^ine  Sennces,  Fort  Worth,  TX . 

8845 

8845-P 

Magnum  Wireline  Sen/ices,  Inc.,  Fort  Worth,  TX . 

8845 

8877-P 

Advanced  Chemical  Systems  International,  inc.,  Carrollton,  TX  . 

8877 

9275-P 

Richard  Barrie  Fragrances,  Inc.,  Orange,  CT  . 

9275 

9275-P 

Lancaster  Group  USA  Cosmetics,  Paterson,  NJ  . 

9275 

9723-P 

Environmental  Enterprises,  Inc.,  Cincinnati,  OH . 

9723 

9758-P 

The  Coleman  Company,  Inc.,  Wichita.  KS . . . 

9758 

9969-P 

Mine  Safety  Appliarx»s  Company,  Pittsburgh,  PA  . 

9969 

1027&-P 

The  Coleman  Company,  Inc.,  Wichita,  KS . 

10278 

10307-P 

Tesasgulf,  Inc.,  Aurora,  NC . . . . . 

10307 

1066O-P 

The  Upjohn  Company.  Kalamazoo,  Ml  . 

10660 

10809-P 

Spectium  Packaging  Systems,  Inc.  (SPS),  Moonachie,  NJ  . 

10809 

11119-P 

dak  Distributors,  Inc.,  Ontario,  CA . 

11119 

11119-P 

The  C.R.C.  Line,  Inc.,  Spencer,  MA . . . 

11119 

11119-P 

Dynatron/Bondo  Corporation,  Atlanta,  GA . . . 

11119 

11119-P 

The  Norac  Company.  Inc.,  Azusa,  CA . . 

11119 

11189-P 

Volkswagen  of  America,  Inc.,  Auburn  Hills,  Ml . .  . 

11189 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.3.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  December 
10, 1993. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption  Pmgmms,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

(FR  Doc.  93-30633  Fil^  12-15-93;  8:45  am] 
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Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  “Nature  of 
Application’’  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — ^Rail 
height,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 


DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 

ADDRESSES  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washin^on,  DC  20590. 

Comments  should  refer  to  the 
application  munber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  described,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426,  Nassif 
Building,  400  7th  Street,  SW., 
Washington.  DC. 
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New  Exemptions 


Appfication 

No.  , 

Applicant 

Regulatior)(s)  affected 

11169-N 

Amaigamet  Canada.  Toronto. 
Ontario.  Canada. 

49  CFR  173.227  (b)  &  (c) _ 

11170-N 

HCI  Advance  Chemical  Distribu¬ 
tors,  Inc.,  Catoosa,  OK. 

49  CFR  174.67  (1)  &  (j) _ 

11171-N 

Dart  Container  Corporation, 
Leola,  PA. 

49  CFR  173.221  . . 

11172-N 

Lockheed  Engineering  & 

Sciences  Company,  San 

Diego,  CA. 

49  CFR  173.301(h).  173.302(a) 
(1).  (2)  &  (3).  175.3. 

11174-N 

Austin  Powder  Company,  Cleve¬ 
land.  OH. 

49  CFR  172.101  . . 

11176-N 

KJk.  Steel  Chemicals.  Inc., 
LemonL  IL 

49  CFR  176.67  (i)  ♦  (0  . . 

11177-N 

BHP  Petroleum  Americas  Termi¬ 
nals,  Inc.,  Honolulu,  HI. 

49  CFR  107.503(c)  . 

11178-N 

Great  Lakes  Chemical  Corpora¬ 
tion,  El  Dorado,  AR. 

49  CFR  173226  . 

IIITS^* 

Jones-HamHton  Co.,  Newark,  CA 

49  CFR  173.24(g).  17329(a)  _ 

11180-N 

Affival.  kK.,  Niagara  FaHs,  NY  ... 

49  CFR  49  CFR  Parts  100  to 
199. 

11181-N 

Don  Ross  dTb/a  Cannirrg  Air 
Service,  Fairbanks,  AK. 

49  CFR  175220  _ _ 

11182-N 

Safety-Kleen  Corp.,  Elgin.  IL _ 

49  CFR  17328(b)(2)  _ _ 

11183-N 

Sioux  City  Fourvlry  Co..  Sioux 
City,  lA. 

49  CFR  107.503(c)  . . 

11184-N 

Rohm  arxl  Haas  Comparry, 
Philadelphia.  PA. 

49  CFR  179.101-1  _ 

11185-N 

Medtoal  Disposal  Services.  Inc., 
Chicago,  IL. 

49  CFR  173.197  . . 

1118&-N 

Cryerxx),  Inc.,  Denver,  CO 

49  CFR  173.318  . 

11187-N 

Amaigamet  Carada,  Toronto. 
Ontario,  Canada. 

49  CFR  172.101  SPN41 _ 

11188-N 

Chevron  (Chemical  Company, 
Richmond,  CA. 

49  CFR  Parts  171-177  . . 

11189-N 

Morton  international,  Irx:., 
Ogden,  UT. 

49  CFR  172.101,  173.56 

173.116. 

Nature  of  exempbon  thereof 


To  authorize  the  marHifachjre,  mark  arxj  sefl  of  a  6PA1 
composite  package  rwt  to  exceed  5%  gallon  capacity, 
overpacked  in  a  cushioned  cylindrical  stainless  steel 
overpack,  packed  rwt  to  exceed  4  to  a  compartmented 
wooden  outer  crate,  for  use  in  transportation  poisoixxjs 
by  inhalation  material  in  Hazard  Zone  B,  Division  2.3. 
(Modes  1, 2, 3.) 

To  authorize  chlorine  filled  tank  cars  to  remain  connected 
during  unloading  process  without  the  physical  presence 
of  an  unloader.  (Mode  2.) 

To  authorize  the  reuse  of  flexible  bulk  bags,  comparable 
to  those  presently  authorized,  in  transporting  poly- 
styrerre  beads,  expandable.  Class  9.  (Modes  1 . 2,  3.) 

To  authorize  the  transportation  of  non-DOT  specification 
(spherically  draped)  cytatoers,  comparable  to  DOT 
specification  3A,  to  traittport  air.  nitrogen,  and  oxygen 
in  noiviiquefied  form  as  part  of  a  submergerx^  rescue 
system.  (Modes  1, 4,  5.) 

To  authorize  the  transportation  of  ammonium  nitrate-fuel 
oil  mixtures.  Division  1.5,  in  non-DOT  buUc  hopper-type 
covered  aluminum  trailer.  (Mode  1.) 

To  dbthorize  chlorine  filled  tank  cars  to  remain  connected 
during  unloading  without  the  physical  preserKe  of  an 
unioader.  (Mode  2.) 

To  authorize  cm  exemption  from  the  R  stamp  require¬ 
ments  for  cargo  tank  repairs.  (Mode  1 .) 

To  authorize  the  transportation  of  bromine.  Class  8.  in 
specially  designed  norvbulk  reusable  containers  corv 
structed  of  steel  equipped  with  removable  head  with 
design  pressure  of  75  psig.  (Mode  1.) 

To  authorize  the  transportation  of  empty,  undeaned  non- 
DOT  specification  reusable  plastic  drums  equipped  with 
venting  device,  comparable  to  UN  1H1,  containing  sul¬ 
furic  acid.  Class  8.  (Mode  1.) 

To  authorize  the  transportation  of  specially  designed 
packaging  for  shipment  of  cored  wire  prodi^  contairv 
ing  powdered  hazardous  material,  classed  as  Division 
4.3  or  6.1  (Modes  1, 2.  3.) 

To  authorize  the  trarrsportation  of  gasoline,  Qass  3,  in 
DOT-34-15  polyethylene  drums  for  carriage  in  small 
cargo  only  aircraft  within  the  state  of  Alaska.  (Mode  4.) 
To  exempt  reused  1A2  drums,  from  the  leai^oofness 
test  requirements,  used  in  transporting  cleaning  prod- 
uctsdassed  as  combustible  Hquki  (Mode  1.) 

To  amhorize  an  exemption  from  the  U  stamp  require¬ 
ments  for  cargo  tank  construction.  (Mode  1.) 

To  authorize  the  transportation  of  flammcible  Iktokls. 
Class  3  in  DOT-105J300  tank  cars  equipped  with  ei¬ 
ther  75  psi  or  150  psi  safety  relief  valves.  (Mode  2.) 

To  authorize  shipment  of  certain  regdated  medtoal  waste 
contained  in  plastic  bags  overpacked  in  polyethylene 
roM-off  type  containers.  (Mode  1.) 

To  authorize  the  manufactu'e,  mark  and  sell  of  a  cryo- 
genic  portable  tank  of  SA-240  3161  construction,  com- 
pauable  to  MC-338,  equipped  with  safety  relief  valve 
with  250  psig  for  use  m  transporting  hazardous  mate¬ 
rials  classed  in  Division  2.1  arxl  2Jl.  (Modes  1.  2.  3.) 

To  authorize  the  transportation  of  titanium  tetrachloride, 
classed  as  Division  62,  Hazard  Zorre  B,  PIH,  in  316L 
stainless  steel  contairrers,  comparable  to  1A1  drums. 
(Modes  1,2,3.) 

To  authorize  lub^ting  oils  containirrg  1  percent  butyl 
benzyl  phthaiate,  a  hazardous  substarx:e,  to  be 
shipf^  as  norvregulated  in  quantities -of  25,000 
pou^or  less.  (Mode  1.) 

To  authorize  automotive  passive  restraint  inflators  anchor 
modules,  which  are  capable  of  passing  certain  UN  test 
criteria,  to  be  shipped  as  class  9.  (Modes  1. 2,  3,  4.) 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  Decembw  9, 
1993. 

).  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[FR  Doc.  93-30632  Filed  12-15-93;  8:45  am] 
MUJNO  CODE  4iia-aiMI 


DEPARTMEHT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

December  8, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Ti^sury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

SPECIAL  request:  The  information 
collection,  ATF  Form  7,  described 
below  has  been  revised  in  response  to 
the  directives  announced  in  the 
President’s  Memorandum  For  The 
Secretary  Of  The  Treasiiry.  dated 
August  11. 1993.  In  addition,  revision  of 
the  ATF  Form  7  is  necessary  at  this  time 
because  of  enactment  into  law  of  the 
Federal  Firearms  License  Reform  Act  of 
1993,  which  increased  the  license  fees, 
for  a  dealer  (which  now  includes 
pawnbrokers)  from  $10  per  year  to  $200 
for  three  years.  The  pawnbroker  license 
was  eliminated  as  a  separate  type  of 
license.  As  a  result  of  ffiese  necessary 
changes  and  the  need  to  implement 
expeditioiu  use  of  this  form,  the 
Department  of  the  Treasury,  on  behalf  of 
the  Bureau  of  Alcohol,  Tob^xo  and 
Firearms,  is  requesting  Office  of 
Management  and  Bud^  (CA4B)  review 
and  approval  of  the  collectimi  by 
December  23, 1993.  To  obtain  a  copy  of 
ATF  F  7,  call  -2-  202-927-8767.  All 
comments  must  be  received  by  close  of 
business  December  16, 1993. 

Bureau  of  Akx^l,  Tobacco  and 
Firaanna 

OMB  Number:  1512-0042 


Form  Numbers;  ATF  F  7  (5310.12) 

Type  of  Review:  Revision 
Title:  Application  for  License,  Under  18 
U.S.C.  chapter  44.  Firearms 
Descnbtion:  This  form  is  used  when 
applying  for  a  Federal  firearms  license 
as  a  dealer,  importer  or  manufacturer. 
The  information  requested  on  the 
form  establishes  eligibility  for  the 
license. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
35,000 

Estimated  Burden  Hours  Per 
Respondent:  1  ho\ir,  15  minutes 
Frequency  of  Resj^nse:  On  occasion 
Estimated  Total  neporting  Burden: 
43,750  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
v202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 

650  Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

LoislLHolUnd, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-30619  Filed  12-15-93;  8:45  am] 
BHXMQ  CODE  4tta-S1-P 

[Treasury  Dirsctivs  Number  25-96] 

The  Treasury  Data  Integrity  Board; 
Policy  and  Procedures 

Dated:  December  9, 1993. 

1.  Purpose.  This  directive  establishes 
a  Departaent  of  the  Treasury  Data 
Integrity  Board  (hereafter  referred  to  as 
the  “Board”)  pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988  (Pub.  L.)  100-503).  It  also  sets 
forth  the  policy  and  procedures  to  be 
implemented  by  the  Board. 

2.  Scope. This  directive  applies  to  the 
Departmental  Offices  (DO),  the  Office  of 
Inspector  General,  and  all  bureaiis  that 
have  matching  programs  subject  to  the 
Computer  Matcning  and  Privacy 
Protecticm  Act  (hereafter  referred  to  as 
the  “Computer  Matching  Act”). 

3.  Policy.  It  is  the  poli^  of  the 
Departmmit  of  the  Treasury  that 

a.  The  Board  shall  provide 
Departmental  oversi^t  and  coordinate 
the  Implementation  of  the  Computer 
Matching  Act  within  the  Department; 

b.  All  bureaus  that  conduct  matching 
programs  covered  by  the  Computer 
Matching  Act  shidh 

(1)  Develop  matddng  agreements  . 
approved  by  both  source  and  recipient 
agencies;  and 


(2)  Submit  such  agreements  to  the 
Board  for  approval  at  least  60  days 
before  the  date  the  match  is  to  be 
conducted. 

4.  Background.  The  Computer 
Matching  Act  amends  the  Mvacy  Act  of 
1974  (hereafter  referred  to  as  the 
“Privacy  Act”)  to  establish  procedural 
safeguards  regarding  the  use  of  Privacy 
Act  records  by  Federal  agencies  for 
certain  types  of  computerized  matching 
programs.  Each  Federal  agency  that  acts 
as  either  a  source  or  recipient  in  a 
matching  program  is  required  to 
establish  a  Bo^  to  oversee  the  agency’s 
participation. 

5.  Definitions.  Since  the  Computer 
Matching  Act  is  an  amendment  of  the 
Privacy  Act  of  1974,  the  provisions  of 
the  Computer  Matching  Act  should  be 
read  within  the  context  of  the  Privacy 
Act.  All  the  terms  defined  in  the  Privacy 
Act  apply.  See  Attachment  1  for 
definitions  contained  in  the  Computer 
Matching  Act. 

6.  Treasury  Data  Integrity  Board.  The 
Board  is  responsible  for  oversight  and 
coordination  of  computer  matching 
programs  covered  by  the  Computer 
Matching  Act  within  the  Department 
The  Board  may  delegate  responsibilities 
such  as  compiling  reports,  advising 
program  officials,  and  maintaining  and 
distributing  information  about  the 
accuracy  and  reliability  of  data  used  in 
matching.  The  approval  of  matching 
agreements  may  not  be  delegated.  See 
Attachment  2  for  the  operational 
procedures  of  the  Board.  The  principal 
responsibilities  of  the  Data  Integrity 
Board  are  listed  below. 

a.  Review,  approve,  and  maintain  all 
written  agreements  for  receipt  or 
disclosure  of  agency  records  for 
matching  programs  to  ensure 
compliance  with  all  relevant  statutes, 
regulations,  and  guidelines. 

b.  Review  all  matching  programs  in 
which  Treasury  has  participated  during 
the  year,  either  as  a  source  agency  or 
recipient  agency:  determine  compliance 
with  applicable  laws,  regulations, 
guidelines,  and  agency  agreements;  and 
assess  the  costs  and  program  benefits,  if 
appropriate. 

c.  Review  all  recurring  matching 
programs  in  which  Treasury  has 
participated  during  the  year,  either  as  a 
source  agency  or  r^pient  agency,  for 
continu^  justification  for  such 
disclosures. 

d.  Compile  a  biennial  report  to  be 
submitteo  to  the  Secretary  of  the 
Treasury  and  the  Office  of  Management 
and  Bud^  (OMB)  and  made  available 
to  the  puolic  on  request  The  report 
shall  describe: 
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(1  j  The  matching  activities  Treasury 
has  participated  in  as  a  source  or 
recipient  agency; 

(2)  Matching  agreements  disapproved 
by  the  Board; 

(3)  Any  changes  in  Board  membership 
or  structiue  during  the  preceding  year; 

(4)  The  reasons  for  any  waiver  of  the 
requirements  of  the  Computer  Matching 
Act;  and 

(5)  Any  violations  of  matching 
agreements  and  corrective  action  taken. 

e.  Serve  as  a  clearinghouse  for 
receiving  and  providing  information  on 
the  accuracy,  completeness,  and 
reliability  of  records  used  in  matching 
programs. 

f.  Review  all  requests  for  pilot 
matches.  Approve  or  disapprove  such 
requests  based  upon  the  assessment  of 
the  supporting  documentation. 

g.  Provide  interpretation  and  guidance 
to  Treasury  components  and  personnel 
on  the  requirements  for  matching 
programs  and  privacy  protection. 

h.  Review  Treasury  recordkeeping 
and  disposal  policies  and  practices  for 
matching  programs  to  assure 
compliance  with  the  requirements  for 
matching  programs  and  privacy 
protection. 

i!  May  review  and  report  on  any 
Treasury  matching  activities  that  are  not 
matching  pro^ams. 

7.  Responsihilities.  a.  The  Deputy 
Assistant  Secretary  (Information 
Systems)  and  the  bispector  General 
shall  serve  as  mandatory  members  of  the 
Board,  as  required  by  the  Act. 

b.  The  Deputy  Assistant  Secretary 
(Administration),  Heads  of  Bureaus,  the 
Inspector  General,  and  Senior  IRM 
Officials,  as  it  relates  to  their  respective 
bureaus  and  offices,  shall: 

(1)  Establish  internal  biueau 
procedures  to  ensure  the  effectiveness  of 
the  Computer  Matching  Act  Program. 
The  procedures  shall  be  consistent  with: 

(a)  OMB  Matching  Guidelines; 

(b)  OMB  Qrcular  A-130; 

(c)  the  Privacy  Act  of  1974,  as 
amended;  and 

(d)  OMB  Bulletin  89-22; 

(2)  Ensure  that  employees  responsible 
in  any  part  for  matching  activities  are 
knowl^geable  about  the  provisions  and 
requirements  of  the  Computer  Matching 
Act; 

(3)  Report  new  and  ongoing  matching 
activities  to  the  Board;  and 

(4)  Submit  the  following  information, 
as  required,  to  the  Board: 

(a)  Data  for  OMB’s  biennial  Matching 
Activity  Report  to  Congress;  and 

(b)  A  report  on  the  review  of  each 
ongoing  matching  program  in  which  the 
component  has  pa^dpated  during  the 
year,  either  as  a  soiuoe  or  as  a  matching 
agency. 


a  The  Director,  Office  of  Information 
Resources  Management  (OIRM),  E)0, 
shall  provide  the  day-to-day  operational 
support  for  the  Board,  and  shall: 

U)  Forward  to  each  Board  member  a 
copy  of  the  matching  agreement  for 
Boajxl  member  action; 

(2)  Notify  the  component  submitting 
the  matching  agreement  if  a  Board 
member  recommends  disapproval  of  a 
matching  a^ement,  or  non-concurs; 

(3)  Proviae  a  summary  of  Board 
members’  recommendations  to  the 
Chairperson  for  final  approval  or 
disapproval; 

(4j  Maintain  the  official  files  on 
correspondence,  OMB  guidelines, 
procedures,  and  any  other 
documentation  pertinent  to  the  Board 
and  its  activities; 

(5)  Prepare  correspondence,  reports, 
schedules,  plans,  and  procedures  as 
necessary  for  the  Board  to  oversee  and 
coordinate  computer  matching  and. 
privacy  protection  activities  within  the 
Department; 

(6)  Coordinate  and  prepare  the 
biennial  report  for  the  Chairperson’s 
signature; 

(7)  Provide  critical  review  and 
analysis  of  issues  and  problems 
impacting  on  computer  matching  and 
privacy  protection  activities  within  the 
Department;  and 

(8)  Advise  the  Board  on  the 
operational  implications  of  policy 
decisions  made  necessary  by 
congressional,  OMB  and/or  Board 
action. 

d.  The  Departmental  Disclosure 
Officer,  Administrative  Operations 
Division,  DO,  shall: 

(1)  Serve  as  a  permanent  member  and 
the  Secretary  to  the  Board  and  keep 
detailed  minutes  of  each  meeting;  j 

(2)  Provide  policy  guidance  and 
direction  on  privacy  protection  matters 
as  they  relate  to  computer  matching  and 
the  implementation  of  those  portions  of 
the  Computer  Matching  Act  that  deal 
with  the  protection  of  ffie  rights  of 
individuals;  and 

(3)  Maintain  the  official  files  on 
matching  agreements  and  minutes  of 
Board  meetings. 

8.  Requirements.  Treasury 
components  undertaking  matching 
programs  covered  by  the  Computer 
Matching  Act  need  to  make  sure  they 
comply  with  requirements  set  forth  in 
the  guidance  from  OMB  published  in 
the  Federal  Re^ster  on  June  19, 1989. 

a.  Comply  with  Privacy  Act  systems 
of  records  and  disclosure  provisions. 

b.  Provide  prior  notice  to  record 
subjects. 

c.  Publish  matching  notices  as 
reouired. 

a.  Prepare  and  execute  matching 
agreements. 


e.  Obtain  approval  by  the  Board  of  all 
matching  agreements. 

f.  Submit  reports  to  OMB  and 
Congress. 

g.  Provide  due  process  to  matching 
subjects. 

9.  Review  of  Matching  Programs. 
Components  submitting  matching 
agreements  for  the  Board’s  approval 
shall  send  a  memorandum  to  the 
Director.  OIRM,  that  states  the  purpose 
of  the  matching  agreement  and  provides 
a  summary  of  revisions,  if  applicable. 

This  memo  should  be  prepared  by  the 
component  function  designated  as  the 
liaison  to  the  Board.  An  original  and 
seven  copies  of  the  memorandum  shall 
be  submitted  to  OIRM  for  distribution  to 
each  Board  member.  Components  are 
responsible  for: 

a.  Publication  of  notices  of  the 
establishment,  or  alteration,  of  matching 
programs  in  the  Federal  Register  at  least 
30  days  before  conducting  a  match;  and 

b.  Transmittal  of  the  matching 
agreement  to  the  Senate  Committee  on 
C^vemmental  Affairs  and  to  the  House 
Committee  on  Government  Operations 
at  least  30  days  prior  to  the  initiation  of 
matching  activity. 

10.  Appeals  of  Denials  of  Matching 
Agreements,  a.  Disapproval  by  the 
Board.  If  the  Board  ffisapproves  a 
matching  agreement,  a  party  to  the 
agreement  may  appeal  the  disapproval 
to  the  Director,  OMB,  Washington.  DC 
20503.  Appeals  must  be  made  within  30 
days  after  the  Board’s  written 
disapproval.  The  appealing  party  shall 
submit  with  its  appeal  the  following 
information: 

(1)  Copies  of  all  documentation 
accompanying  the  initial  matching 
agreement  proposal; 

(2)  A  copy  of  the  Board’s  disapproval 
and  reasons  therefore; 

(3)  Evidence  supporting  the  cost 
effectiveness  of  the  match;  and 

(4)  Other  relevant  information,  i.e., 
timing  considerations,  public  interest 
served  by  the  match,  etc. 

b.  OMB  Approval.  A  matching 
program  approved  by  OMB  in  response 
to  such  appeal  will  not  become  effective 
imtil  30  days  after  the  Director,  OMB, 
reports  the  decision  to  Congress. 

c.  Recourse  by  the  Inspector  General. 

If  the  Board  and  the  Director,  OMB,  both 
disapprove  a  matching  program 
proposed  by  the  Inspector  General  of  the 
agency,  the  Inspector  General  may 
report  that  disapproval  to  the  head  of 
the  agency  and  to  the  Congress. 

1 1 .  Cost-Renefit  Analysis. 

Components  proposing  matching 
programs  must  provide  the  Board  with 
all  information  which  is  relevant  and 
necessary  to  allow  the  Board  to  make  an 
iilformed  decision  including  a  cost- 
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benefit  ajiaiysis.  Statutorily  mandated 
matches  need  not  demonstrate  a 
positive  dollar  cost-benefit  analysis.  All 
decisions  of  the  Board  will  be  well- 
documented.  The  Board  must  find  that 
agreements  conform  to  the  provisions  of 
the  Ck)mputer  Matching  Act  and 
appropriate  guidelines,  regulations,  and 
statutes. 

12.  Authorities,  a.  The  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  (Pub.  L.  100-503). 

b.  The  Privacy  Act  of  1974,  (5  U.S.C. 
552a). 

c.  OMB  Circultu’  A-130,  Revised, 
Transmittal  Memorandmn  1, 
“Management  of  Federal  Information 
Resources,”  Appendix  I.  dated  June  25. 
1993. 

d.  OMB  Bulletin  89-22,  “Instructions 
on  Reporting  Computer  Matching 
Programs  to  the  Office  of  Management 
and  Budget  (OMB),  Congress  and  the 
Public,”  dated  September  20, 1989. 

e.  OMB  Final  Guidance  Interpreting 
the  Provisions  of  Public  Law  100-503, 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  (54  FR  25817, 
June  19. 1989). 

f.  ONffi  Guidelines  on  the 
Administration  of  the  Privacy  Act  of 
1974,  issued  July  1, 1975,  and 
supplemented  on  November  21. 1975. 

13.  Reference.  To  102-12,  “Delegation 
of  Authority  to  the  Senior  Official,” 
dated  June  21, 1991. 

14.  Office  of  Primary  Interest.  Office 
of  the  (Deputy  Assistant  Secretary 
(Information  Systems).  Office  of  the 
Assistant  Secretary  (Management)/ 

Chief  Financial  Officer. 

George  Munoz, 

Assistant  Secretary  (Managpmentf/Chief 
Financial  Officer. 

Attachment  1 — Definitions 

1.  Individual.  A  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

2.  Maintain.  Maintain,  collect,  use  or 
disseminate.  • 

3.  Record.  Any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to, 
education,  financial  transactions, 
medical  history,  and  criminal  or 
employment  history  and  that  contains  a 
name,  or  the  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  such  as  a 
finger  or  voice  pnnt  or  a  photograph. 

4.  System  of  Records.  A  group  of  any 
records  under  the  control  of  any  agency 
from  which  information  i's  retriev^  by 
the  name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identi^ing  particular  assigned  to  the 
individuaL 


5.  Statistical  Record.  A  record  in  a 
system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 

in  making  any  determination  about  an 
identifiable  individual,  except  as 
provided  by  section  8  of  Title  13. 

6.  Routine  Use.  The  term'“routine 
use”  means,  with  respect  to  the 
disclosure  of  a  record,  the  use  of  such 
record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

7.  Matching  Program.  The  term 
“matching  program;” 

a.  Means  any  computerized 
comparison  of: 

(1)  Two  or  more  automated  systems  of 
records  or  a  system  of  records  with  ntm- 
Federal  records  for  the  purpose  of: 

(a)  Establishing  or  verifying  the 
eligibility  of,  or  continuing  compliance 
with  statutory  and  regulatory 
requirements  by,  applicants  for, 
recipients  or  beneficiaries  of, 
participants  in,  or  providers  of  services 
with  respect  to.  cash  or  in-kind 
assistance  or  payments  under  Federal 
benefit  programs,  or 

(b)  Recouping  payments  or  delinquent 
debts  under  su^  Federal  benefit 
programs;  or 

(2)  Two  or  more  automated  Federal 
personnel  or  payroll  systems  of  records 
or  a  system  of  Federal  personnel  or 
payroll  records  with  non-Federal 
records. 

b.  But  does  not  include; 

(1)  Matches  performed  to  produce 
aggregate  statistical  data  without  any 
personal  identifiers; 

(2)  Matches  performed  to  support  any 
research  or  statistical  project,  the 
specific  data  of  which  may  not  he  used 
to  make  decisions  concerning  the  rights, 
benefits,  or  privileges  of  specific 
individuals; 

(3)  Matches  performed,  by  an  agency 
(or  component  thereof)  which  performs 
as  its  principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  subsequent  to  the 
initiation  of  a  specific  criminal  or  civil 
law  enforcement  investigation  of  a 
named  person  or  persons  for  the 
purpose  of  gathering  evidence  against 
such  person  or  mrsons; 

(4)  Matches  of  tax  information: 

(a)  Pursuant  to  section  6103(d)  of  the 
Internal  Revenue  Code  of  1986; 

(b)  For  purposes  of  tax  administraticm 
as  defined  in  section  6103(b)(4)  of  such 
Code; 

(c)  For  the  purpose  of  intercepting  a 
tax  refund  due  an  individual  imder 
authority  granted  by  section  464  or  1137 
of  the  Social  Security  Act;  or 

(d)  For  the  purpose  of  intercepting  a 
tax  refund  due  an  individual  imder  any 


other  tax  refund  intercept  program 
authorized  by  statute  whi(±  has  been 
determined  by  the  Director  of  the  Office 
of  Management  and  Budget  to  contain 
verification,  notice,  and  hearing 
requirements  that  are  substantially 
similar  to  the  procedures  in  section 
1137  of  the  Social  Security  Act; 

(5)  Matches: 

(a)  Using  records  predominantly 
relating  to  Federal  personnel,  that  are 
performed  for  routine  administrative 
purposes  (subject  to  guidance  provided 
by  the  Director  of  the  Office  of 
Management  and  Budget  pursuant  to 
subsection  (v)); 

(b)  Conducted  by  an  agency  using 
only  records  from  systems  of  records 
maintained  by  that  agency;  or 

(c)  If  the  purpose  of  the  match  is  not 
to  take  any  adverse  financial,  personnel, 
disciplinary,  or  other  adverse  action 
against  Federal  personnel;  or 

(6)  Matches  performed  for  foreign 
counterintelligence  purposes  or  to 
produce  background  checks  for  security 
clearances  of  Federal  personnel  or 
Federal  contractor  personnel. 

8.  Recipient  Agency.  Any  ag«icy.  or 
contractor  thereof,  receiving  records 
contained  in  a  system  of  records  from  a 
source  agency  for  use  in  a  matching 
program. 

9.  Non-Federal  Agency.  Any  State  or 
local  government,  or  agency  thereof, 
which  receives  records  contained  in  a 
system  of  records  from  a  source  agency 
for  use  in  a  matching  program. 

10.  Source  Agency.  Any  agency  which 
discloses  records  contained  in  a  system 
of  records  to  be  used  in  a  matching 
program,  or  any  State  or  local 
government,  or  agency  thereof,  which 
discloses  records  to  be  used  in  a 
matching  program. 

11.  Federal  Benefit  Program.  Any 
program  administered  or  funded  by  the 
Federal  Government,  or  by  any  agent  or 
State  on  behalf  of  the  Federal 
Government,  providing  cash  or  in-kind 
assistance  in  ffie  form  of  payments, 
grants,  loans,  or  loan  guarantees  to 
individuals. 

12.  Federal  Personnel.  Officers  and 
employees  of  the  Government  of  the 
United  States,  members  of  the 
uniformed  services  (including  members 
of  the  Reserve  Components),  individuals 
entitled  to  receive  immediate  or 
deferred  retirement  benefits  under  any 
retirement  program  of  the  Government 
of  the  United  States  (including  survivor 
benefits). 

Attachment*  2 — Operation  of  the  Board 

1.  Membership.  The  membership  of 
the  Board  shall  consist  of  senior  amncy 
officials  designated  by  the  agency  head. 
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a.  The  two  mandatory  senior  agency 
officials  required  by  the  Act  and 
designated  as  members  of  the  Board  are: 

(1)  The  Deputy  Assistant  Secretary 
(Information  Systems),  the  Treasiuy 
senior  official  responsible  for  the 
implementation  of  the  Privacy  Act 
pursuant  to  44  U.S.C  3506(b);  and 

(2)  The  Inspector  General. 

b.  The  senior  agency  officials  are 
designated  horn  bureaus,  Departmental 
Offices,  and  major  offices. 

c.  Subject  to  the  requirements  of  the 
Computer  Matching  Act,  the 
Chairperson  may  add  to  or  reduce  the 
Board’s  total  active  membership.  Board 
membership  may  also  be  changed  by  the 
Chairperson  due  to  reorganization  or 
program/functional  realignment. 

Changes  in  membership  on  the  Board  do 
not  require  the  approval  of  the 
Secretary. 

d.  In  accordance  with  OMB 
Guidelines  on  Computer  Matching,  the 
agency  Privacy  Act  Officer  shall  serve  as 
the  Board’s  Secretary  and  keep  detailed 
minutes  of  each  meeting. 

e.  The  agency  Privacy  Act  Officer 
shall  be  responsible  for  policy  guidance 
and  direction  on  privacy  protection 
rnattqr^  with  resp^  to  computer 
matching  and  implementing  sections  of 
the  Computer  Matching  Act  concerning 
the  protection  of  the  ri^ts  of 
individuals. 

f.  Board  members  or  their  designees 
must  attend  all  Board  meetings. 

2.  Delegations.  The  senior  agency 
officials  or  designated  bureau  Board 
members  may  designate  senior  level 
officials  to  act  on  their  behalf  as  either 
alternates  or  substitutes.  In  the  absence 
of  the  Chairperson,  that  official  may 
delegate  auffiority  to  other  members  of 
the  Board  or  to  the  Deputy  Assistant 
Secretary  (Information  Svstems). 

3.  Meetings.  The  Board  shall  meet  as 
often  as  necessary  to  ensure  that  the 
Treasury  matching  programs  are  carried 
out  efficiently,  exp^itiously,  and  in 
conformance  with  the  Privacy  Act,  as 
amended.  The  Board  will,  in  general, 
meet  at  the  call  of  the  Chairperson  to 
accomplish  duties  set  forth  in  the 
Computer  Matching  Act  and  to  establish 
computer  matching  policy,  and  to  issue 
guidance  to  components  of  the 
Department.  Furthermore,  the  Board 
shall: 

a.  Hold  meetings  periodically  as 
determined  by  the  Chairperson  or  when 
requested  by  two  or  more  of  the 
members  of  the  Board; 

b.  Have  no  fewer  than  five  members 
present  for  a  quorum; 

c.  Meet  annually  during  the  first 
quarter  of  each  fiscal  year  to  review  an 
inventory  of  all  matching  programs  in 
which  'Treasury  has  participated  as 


eithet  a  source  or  recipient  agency 
during  the  preceding  fiscal  year  to 
determine  compliance  with  applicable 
laws,  regulations,  guidelines,  and 
agency  agreements.  For  audit  piuposes, 
this  review  will  include  a  random 
sampling  of  matches  to  check  expiration 
dates,  source/recipient,  and  cost/benefit 
analyses;  and 

d.  Take  action  at  an  official  meeting 
on  a  matching  agreement  whenever; 

(1)  Members  are  given  sufficient 
notice  (usually  one  week)  of  a  meeting 
of  the  Board;  and 

(2)  The  meeting  is  attended  by  the 
Chairperson  or  designee  and  at  least  five 
other  Board  members  other  than 
designees. 

4.  The  Chairperson  of  the  Board.  The 
Deputy  Assistant  Secretary  (Information 
Systems),  who  has  been  designated  by 
the  Secretary  through  Treasury  Order 
102-12  as  the  senior  official  responsible 
for  the  implementation  of  the  Privacy 
Act,  shall  serve  as  Chairperson,  and 
shall: 

a.  Call  meetings  of  the  Board; 

b.  Provide  leadership  in  the 
development  of  agenda  items,  in  the 
conduct  of  Board  meetings,  and  in 
guiding  Board  discussions; 

c.  Inform  the  Secretary  of  the  major 
events  and  plans  afiecting  matching 
activities  within  the  Department; 

d.  Supervise,  directly  or  indirectly, 
the  working  groups  established  to 
support  Board  activities  and  functions, 
together  with  Departmental  staff 
involved  in  providing  technical, 
administrative  or  management  support 
to  the  Board; 

e.  Serve  as  the  focal  point  with  OMB 
and  the  Congress  on  all  matters 
pertaining  to  the  operation  and 
management  of  matching  programs  in 
the  Department; 

f.  At  their  discretion,  convene  the 
Board  to  review  and  approve  matching 
agreements.  Procedures  for  the  review 
and  approval  of  matching  agreements 
will  allow  the  Board  members  to  take 
such  actions  without  formally 
convening; 

g.  In  the  event  of  a  conditional  . 
approval,  have  the  authority  to 
determine  when  the  condition(s)  have 
been  met,  and  officially  approve  the 
agreement;  and 

h.  Call  a  meeting  of  the  Board  at  the 
earliest  feasible  date  (i.e.,  not  later  than 
two  weeks)  if  the  component  indicates 
that  it  does  not  accept  the  disapproval 
of  a  matching  agreement,  or  is  imable  to 
come  to  an  agreement  with  a  Board 
member’s  recommendations. 

5.  Meeting  Agenda.  Any  Board 
member  may  submit  to  the  Chairperson 
for  review  any  item  of  interest  which  is 
pertinent  to  the  work  of  the  Board,  the 


operation  and  management  of  computer 
matching  programs  within  the  agency, 
or  items  whi(^  relate  to  privacy 
protection  and  individual  rights.  All 
pertinent  information  on  the  matters 
under  consideration  must  be  submitted 
for  the  Board’s  consideration  In 
completed  form  either  in  writing  or  by 
oral  presentation  before  the  Board. 

6.  Voting.  All  members  may  vote,  and 
each  member  has  one  vote.  Decisions  on 
issues  are  provided  by  a  vote  from  the 
members.  In  its  advisory  capacity,  the 
Board  presents  decisions  to  the 
Chairperson  for  approval  or 
disapproval.  The  decision  of  the  Board 
to  approve  or  disapprove  will  be 
governed  by  majority  vote  of  those 
present.  In  the  case  of  a  tie  among  the 
members,  the  Chairperson  will  act  as 
the  tie  breaker. 

7.  Official  Correspondence.  All 
official  correspondence  and  minutes  of 
the  Board  will  be  prepared  in  writing 
over  the  signature  of  the  Chairp>erson. 
with  copies  going  to  the  Board 
members. 

IFR  Doc.  93-30620  Filed  12-15-93;  8:45  am) 

BILLMO  cooe  4S10-2S-P 


UNITED  STATES  SENTENCINQ 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  public  availability  of 
final  report  of  Advisory  Working  Group 
on  Environmental  Offenses.  Request  for 
public  comment. 

SUMMARY:  ITie  Advisory  Working  Group 
on  Environmental  Offenses,  an 
independent  advisory  group  constituted 
by  the  United  States  Sentencing 
Commission,  recently  submitted  its  final 
report  to  the  Commission.  Interested 
persons  may  obtain  the  Advisory 
Working  Group’s  report  by  contacting 
the  Commission.  TTie  Commission 
invites  comment  on  the  report’s  draft 
sentencing  guidelines  and  policy 
statements  for  organizations  convicted 
of  environmental  offenses  and  the 
submission  of  alternative  approaches. 
ADDRESSES:  Public  comment/altemative 
proposals  may  be  submitted  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.,  suite  2-500, 
South  Lobby,  Washington.  DC  20002- 
8002,  Attention:  Stafi  Director. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  REPORT  CONTACT:  Michael 
Courlander,  Public  Information 
Sjiecialist,  'Telephone:  (202)  273-4590. 
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SUPPLEMENTARY  INFORMATION:  On 
November  16, 1993,  the  United  States 
Sentencing  Commission  received  a  draft 
of  propos^  sentencing  guidelines  and 
policy  statements  for  organizations 
convicted  of  environmental  offenses 
prepared  by  an  independent  Advisory 
Working  Group  on  ^vironmental 
Offenses.  The  draft  constitutes  the  final 
report  of  this  panel  comprising 
individuals  fiom  the  government, 
defense  bar,  business  commrmity, 
public  interest  groups,  and  academia. 
The  draft  proposal  represents  solely  the 
work  of  the  Advisory  Group  and  has 
been  submitted  to  the  Commission  for 
its  consideration.  It  should  be  clear  that 
while  the  Commission  appreciates  the 
efforts  of  the  Advisory  Working  Group, 
the  draft  being  circulated  is  not  a 
reflection  of  the  Commission’s  position, 
but  rather  a  reflection  of  the  Advisory 
Work  Group’s  efforts  to  delimit  the 
parameters  of  what  they  determined  was 
a  viable  and  reasonable  structure. 

The  Advisory  Working  Group’s  draft 
proposal  is  being  made  available  to 
interested  individuals  and  groups  to 
stimulate  and  facilitate  comment  on  the 
issue  of  sanctions  for  organizations 
convicted  of  environmental  offenses. 
The  Commission  welcomes  comments 
on  the  Advisory  Group’s  proposal,  as 
well  as  the  submission  of  alternative 
approaches. 

Authority:  28  U.S.C.  994  (a),  (o). 

William  W.  Wilkins,  Jr., 

Chairman. 

(FR  Doc.  93-30608  Filed  12-15-93;  8:45  ami 
WLLINQ  COOE  2210-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  object  “St. 
John  the  Baptist’’,  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  is  of 
cultural  significance.  This  object  is 
imported  pursuant  to  a  loan  agreement 


with  the  foreign  lender.  I  also  determine 
that  the  temporary  exhibition  or  display 
of  the  listed  exhibit  object  at  the 
National  Gallery  of  Art,  from  on  or 
about  January  30, 1994  to  on  or  about 
May  15, 1994,  is  in  the  national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  December  10, 1993. 

Lorie  J.  Nieienberg, 

Acting  General  Counsel. 

[FR  Doc.  93-30663  Filed  12-15-93;  8:45  ami 

BILUNQ  COOE  S23IM>1-M 


Freedom  Support  Act— Secondary 
School  Initiative  for  School  Linkages 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Amendment — request  for 
proposals. 


SUMMARY:  This  is  an  amendment  to  the 
request  for  proposals  (RFP)  published 
December  2, 1993  (58  FR  63621) 
regarding  exchanges  through  school 
linkage  programs  with  the  twelve  Newly 
Independent  States  (NIS)  of  the  former 
Soviet  Union  (Announcement  Number 
E/P-94-15).  This  amendment 
specifically  refers  to  the  exchange  of 
teachers  and  administrators.  At  the  time 
of  publication,  there  were  funding 
constraints  which  limited  the  teaser 
component  to  programs  with  Russia 
only.  New  finding  has  just  become 
available  which  will  enable  teacher 
programs  to  be  supported  for  school 
linlmges  with  the  other  eleven  NIS 
republics,  as  well.  Therefore,  the  RFP  is 
amended  to  delete  the  caveats  that  refer 
to  “Russia  only”  and  to  substitute  “NIS” 
for  “Russia”  or  ‘Russian”  in  all  other 
places  except  where  the  latter  pertains 
to  the  Russian  language. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  clarification,  contact  Diana 
Aronson,  NIS  Secondary  School 
Division  (E/PY),  room  314,  (202)  619- 
6299. 

Dated:  December  10, 1993. 

Bany  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

[FR  Doc.  93-30609  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Meetings 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92-463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday,  January  5, 1994,  at  2  p.m. 
Wednesday,  January  19, 1994,  at  2  p.m. 
Wednesday,  February  2, 1994,  at  2  p.m. 
Wednesday,  February  16, 1994,  at  2 
p.m. 

Wednesday,  March  2, 1994,  at  2  p.m. 
Wednesday,  March  16, 1994,  at  2  p.m. 
Wednesday,  March  30, 1994,  at  2  p.m. 

The  meetings  will  be  held  in  room 
1161,  Veterans  Affairs  Central  Office, 

810  Vermont  Avenue,  NW., 

Washington,  DC  20420. 

The  Committee’s  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Afiairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  thm  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94—409,  and  as  cited  in  5 
U.S.C.  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee’s 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
room  1161, 810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  December  7, 1993. 

By  Direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  93-30672  Filed  12-15-93;  8:45  am] 
BILUNQ  COOE  S320-01-M 
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Sunshine  Act  Meetings 


Federal  Reglela' 
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This  section  of  the  FEDERAL  REGISTER 
contains  nolioes  of  meetings  published  under 
the  “Government  in  tie  Sunshine  AcT  (Pub. 
L  94^)  5  U.S.C.  552b<eH3). 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Pursuant  to  the  pidvisiiuis  of  the 
"Government  in  the  Sunshine  Act”  (5 
U.S.C  552b).  notice  is  h«r^y  given  that 
the  Federal  I^posit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at  10:00  ajn,  on 
Tuesday.  December  21, 1993,  to 
consider  the  following  matters: 

SUMMARY  AGEMlA:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
membw  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  oommitteeSof  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  the  Bo^  of  Directors. 

Memorandum  and  resolxitk»  le:  Notice  of 
establishment  of  a  new  system  irf  records, 
entitled  "Affordable  Housing  Program 
Records  System,"  which  system  ^  records 
relates  to  files  maintained  on  individuals 
who  are  purchasna  or  prospective 
purchasers  of  residential  properties  offered 
for  sale  through  the  Corporation’s  Affordable 
Housing  Program. 

DISCUSSION  AGENDA:  Memorandum  and 
resolution  re:  Proposed  statement  of 
policy  which  sets  forth  guidance  %vith 
respect  to  the  ctmversion  from  mutual  to 
sto^  ownership  of  State  chartered 


savings  banks  and  the  Corporation’s 
concerns  on  the  matter. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  reqxiired  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 

(202)  942-3111  (TTY),  to  make 
necessary  arrangraients. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Ckirporgtion, 
at  (202)  898-6757. 

Dated:  December  14. 1993. 

Robert  E.  Feldman, 

Deputy  Executivs  Secretary. 

[FR  Doc.  93-30906  Filed  12-14-93;  3:24  pm] 
WLUNQ  CODE  S714-et-ll 


FEDERAL  DEPOSIT  MSURANCE 

corporahon 

Pursuant  to  the  provisions  of  the 
"Government  in  ti^  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  Dec^ber  21, 
1993.  the  Federal  Deposit  Insurance 
(Corporation’s  Board  of  Directors  will 
meet  in  closed  sessicm,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(cK2).  (cK4),  (cK6).  (c)(8), 
'(c)(9)(AKii),  (c)(9)(B).  and  (c)(10)  of  Title 
5,  Unit^  States  C^e.  to  ccmsider  die 
following  matters: 

SUMMARY  AGENDA:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 


member  of  the  Board  of  Directors 
requests  that  an  itmn  be  moved  to  the 
discussion  agenda. 

Reports  of  the  Office  of  inspector  General 

Recommendations  with  respect  to  the 
initiation,  tenninatkm,  or  conduct  of 
administrative  enicxcement  proceedings 
(cease-and-desist  proceedings,  tecmination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persoiu  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  firom  disclosure  pursuant  to  the 
provisions  of  subsections  (cX6).  (cMB),  and 
(c)(9)(A)(ii}  of  the  "Goveniment  in  the 
Sunshine  Act"  (5  U.S.C.  552b{c)(6),  (c)(8), 
and(c)(9KA)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  ffie  discussion 
agenda  without  forther  public  notice  if  it 
famomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

DISCUSSION  agenda:  Matters  relating  to 
the  Corporation’s  corporate, 
supervisory,  and  resolution  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Rol^  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  December  14, 1993. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  93-30907  Filed  12-14-93;  3:24  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-4810-6] 

RiN  2860-AC14 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 
Eiectroplating  and  Chromium 
Anodizing  Tanks 

AGSENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  standards 
would  limit  emissions  of  chromium 
compounds  from  new  and  existing 
chromium  electroplating  and  ano&zing 
operations:  both  major  and  area  sources 
are  being  regulated.  The  proposed 
standards  implement  section  112  of  the 
Clean  Air  Act,  as  amended.  The  intent 
of  the  standards  is  to  protect  the  public 
health  by  minimizing  the  amount  of 
chromium  emitted  fir^  new  and 
existing  chromivim  electroplating  and 
anodi^g  operations.  These  sources 
must  achieve  an  emissions  level 
consistent  with  the  installation  and 
operation  of  maximum  achievable 
control  technology  (MACT).  The  EPA  is 
also  proposing  Methci^  308, 306A,  and 
306B  with  the  standards.  Th^  methods 
would  be  used  to  demonstrate 
compliance  with  the  standards. 

DATES:  Comments:  Comments  must  be 
received  on  or  before  February  14. 1994. 

Public  Hearing:  If  anyone  omtacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  6, 1994,  a  public 
hearing  will  be  held  on  January  18, 

1994,  beginning  at  10  ajn. 

ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  (1.^131), 
Attention:  Docket  Niunber  A-88-02, 

U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  ^ 
20460. 

Public  Hearing:  If  anyone  contacts 
EPA  requesting  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium  in 
Research  Triangle  Paric,  North  Carolina. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Mrs.  Jrilia  Latta, 
Standards  Development  Branch  (MD- 
13).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Cerolina  27711,  telephone  number  (919) 
541-5578. 


Background  Information  Document: 
The  background  information  document 
(BID)  and  other  dociunents  supporting 
the  proposed  standards  may  be  obtained 
from  the  docket  or  from  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refer  to 
“Chromium  Electroplating  NESHAP — 
Background  Information  Document  for 
Proposed  Standards’*  (Voliune  I:  EPA- 
453/R-93-030a  and  Voliime  H:  EPA- 
453/R-93-030b)  and  to  ’‘Chromium 
Electroplating  NESHAP — ^New 
Technology  Doaunent”  (EPA-453/R- 
93-031). 

Docket:  Docket  No.  A-88-02, 
containing  supporting  information  used 
in  developing  me  proposed  standards,  is 
available  for  public  inspectimi  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  EPA’s  Air 
Docket  Section,  West  Tower  Lobby,  ' 
Gallery  1,  Waterside  Mall,  401 M  Str^ 
SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for  . 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Fm 
information  concerning  regulatory 
decisions  and  the  proposed  standards, 
contact  Mr.  Lalit  Banker,  Standards 
Development  Branch  ((919)  541-5420). 
For  information  concerning  technical 
aspects  of  chromium  electroplating  and 
anodizing  tanks  or  control  technologies, 
ccmtact  1^.  Phil  Mulrine,  Industrial 
Studies  Branch  ((619)  541-5289).  The 
address  for  each  of  these  contacts  is 
Emission  Standards  Division  (MD-13). 
U.  S.  Enviromnental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711. 

SUPPLaiENTARV  INFORMATION:  The  '' 

informaticm  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

n.  National  Emisskm  Standards  for 
Hazardous  Air  Pollutants  Decision 
Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 

C.  Categorization/Su^tegorization: 
Determining  Maximum  Achievable 
Control  Technology  Floors 

D.  Regulatory  Approach  and  Regulatory 
Alternatives 

in.  Overview  of  Proposed  Standards 

A.  Applicability  of  the  Standards 

B.  Format  of  the  Standards  ' 

C  Actual  Standards  and  Their  Bases 

D.  Test  Methods  for  Compliance 

E.  Monitoring  Requirements 

F.  Reporting  and  Recordkeeping 
Requirements 

IV.  Impacts  of  the  Standards 

A.  Hard  Chromium  Electroplating  Tanks 

B.  Decorative  Chromium  Electroplating 
Tanks 


C  Chromium  Anodizing  Tanks 

V.  Process  Description  and  Description  of 

Control  Technologies 

A.  Process  Descriptions 

B.  Description  of  Control  Technologies 

VI.  Rationale  for  Selection  of  the  Proposed 

Standards 

A.  Selection  of  Pollutant  and  Source 
Categories  to  be  Regulated 

B.  Selection  of  Emission  Points  to  be 
Covered  by  the  Standard 

C  Selection  of  Basis  and  Level  of  Proposed 
Standards  for  Existing  and  New  Sources 

D.  Selection  of  the  Format  of  the  Proposed 
Standards 

E.  Selection  of  the  Emission  Limits 

F.  Selection  of  Definition  of  Source 

G.  Selection  of  Monitoring  Requirements 

H.  Selection  of  Test  Methods 

L  Selection  of  Reporting  and 

Recordkeeping  Requirements 

J.  Operating  Permit  FTogram 

K.  Elicitation  of  Comments 
Vn.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Executive  Order  12866 

D.  Paperwork  Reduction  Act 

E.  Rotatory  Flexibility  Act 

F.  Miscellaneous 

L  Background 

In  1984,  the  EPA  began  an 
investigation  of  chiomium 
electroplating  operations  as  a  source  of 
chromium  emissions  in  conjunction 
with  a  notice  of  intent  to  list  total  or 
hexavalent  chromium  as  a  hazardous  air 
pollutant  (HAP)  under  section  112  of 
the  Clean  Air  Act  (50  FR  24317).  This 
study  focused  on  chromium  emissions 
firom  diromium  electroplating  and 
anodizing  tanks.  (Due  to  the  focus  of 
this  study,  information  was  not  obtained 
on  HAP  emissions  firom  other  metal 
plating  processes  such  as  nickel,  copper, 
and  cadmium  plating.  As  a  result,  these 
processes  are  not  included  in  today’s 
proposal.)  During  this  study,  it  was 
determined  that  chromium 
electroplating  and  anodizing  tanks  were 
significant  emitters  of  chromic  add,  the 
prindpal  ingredient  in  chromium 
electroplating  and  anodizing  baths. 
Chromic  add  is  a  hexavalent  chromium 
compoimd.  The  EPA  has  determined 
that  there  is  strong  evidence  to  conclude 
that  hexavalent  chromium  confounds 
cause  hmg  cancer  in  humans.  Tnis 
conclusion  was  documented  in  the 
notice  of  intent  to  list  total  or 
hexavalent  chromiiun  (50  FR  24317). 
Trivalent  chromium  compounds  are 
emitted  in  low  levels  from  those 
decorative  electroplating  tanka  that  use 
trivalent  chromium  electroplating 
solutions.  The  data  on  the 
carcinogenidty  of  trivalent  chromium 
are  inconclusive  at  this  time;  however, 
it  is  known  that  trivalent  chromium  can 
accumulate  in  the  lungs  and  could 
potentially  result  in  decreased  lung 
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function  imder  extended  exposure 
conditions- 

On  November  IS,  1990,  the  Clean  Air 
Act  was  amended.  Section  112(b)  of  the 
amended  Act  provides  a  list  of  189 
compovuids  that  are  considered  to  be 
HAP.  Chromium  compoimds  are 
included  on  this  list  of  pollutants. 

Under  section  112(c)  of  the  Act,  the 
AdministraUw  is  required  to  publish  and 
from  time  to  time  revise  « list  of  source 
categories  and  subcategories  that  emit 
one  or  mcne  of  the  HAP  listed  in  section 
112(b).  On  July  16, 1962,  EPA  publi^ed 
in  Fedmral  Ref^ter  (57  FR  31576)  an 
initial  list  of  major  and  area  source 
categories  to  be  regulated,  which 
included  major  and  area  sources  of  hard 
chromium  electroplating,  decorative 
chromium  electroplating,  and 
chromium  anodizing.  Emission 
standards  under  secticm  112(d)  of  the 
Act  are  being  proposed  for  all  six  of 
these  source  categories.  The  study  of 
these  source  categories  that  had  begun 
in  1984  continued  and  became  the  oasis 
for  this  propcmd  rule. 

Subcategorization  of  each  of  the  above 
categories  was  studied.  The  EPA  study 
concluded  that  major  and  area  sources 
of  emissions  from  herd  chromium 
electroplating  and  chromium  anodizing 
tanks  saould  not  be  subcategorized. 
However,  U  was  determined  that  major 
and  area  sources  of  emissions  from 
decorative  chromium  electroplating 
tanks  should  be  subc^egorized 
according  to  whether  a  trivalent 
chromium  or  chromic  acid 
electroplating  bath  solution  is  used.  The 
chromic  acid  and  trivalent  chromiiun 
processes  are  considered  separate 
source  subcategories  because  the 
trivalent  chromiixm  process  diffors  in 
several  ways  from  the  chromic  add 
electroplating  process.  For  example,  the 
electroplating  bath  chemistry  for 
trivalent  baths  is  comprised  mostly  of 
trivalent  chromium:  hexavalent 
chromium  is  considered  a  bath 
contaminant,  whereas  it  is  the  main 
ingredient  in  a  chromic  add  bath.  In 
addition,  the  process  line  for  a  trivalent 
chromium  electroplating  process  difrers 
from  that  used  with  a  c^mic  add 
electroplating  bath.  In  particular, 
additional  rinse  tanks  (v  post  dips  are 
added  to  the  electroplating  line  in  the 
trivalent  chromium  electroplating 
processes  (for  more  information,  see 
discussion  of  trivalent  chromium 
electroplatii^  tanks  in  section  V.A.2  of 
this  preamble). 

The  Ag«Qc/s  findings  indicate  that  a 
majority  of  the  sources  in  the  six  source 
categories  are  not  major  sotirces  as 
defined  in  section  112(aKl);  i.e.,  do 
K  not  emit  or  have  fiie  potonl^  to  enm 
I'  greater  than  9.1  Megc^rams  par  year 


(Mg/yr)  (10  tons  per  year  (tons/yr))  of 
chromium  compoxinds.  Some  sources 
would  be  considered  major  if  the  source 
is  located  at  a  fodlity  that  is  major.  In 
such  cases,  the  source  would  be 
regulated  as  a  major  source.  Based  on 
the  fad  diet  most  sources  would  not  be 
considered  major  and  considering  the 
toxicity  of  chromium  compounds,  EPA 
has  cl^en  to  regiilate  area  sources  as 
well  as  major  sources  as  documented  in 
the  area  source  finding  for  these  six 
source  categories  (57  TO  31576). 

Further,  the  proposed  rule  would 
regulate  both  major  and  area  sources  by 
applying  maximiun  achievable  control 
technology  (MACT). 

n.  National  Emisaiim  Standards  for 
Hazardous  Air  Pollutants  Decision 
Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  die  1990  Clean  Air  Ad 
gives  EPA  the  authority  to  establish 
national  standards  to  reduce  air  toxics 
from  sources  that  emit  one  or  more 
HAP.  Sedion  112(b)  contains  a  list  of 
HAP  that  are  the  specific  air  toxics  to  be 
regulated  by  national  emission 
standards  fra  hazardous  air  pollutants 
(NESHAP).  Section  112(c)  directs  EPA 
to  use  this  pollutant  list  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed.  The 
EPA  must  list  all  known  categories  and 
subcategories  of  "major  sources" 

(defined  below)  which  emit  one  or  more 
of  the  listed  HAP.  Area  source 
categories  selected  by  EPA  for  NESHAP 
development  will  be  based  on  the 
Administrator’s  jud^ent  that  the 
sources  in  a  category,  individually  or  in 
aggregate,  pose  a  "threat  of  adverse 
effects  to  health  and  the  environment" 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  dfrectives  set  out  in  section 
112  of  the  Act.  The  statute  requires  the 
standard  to  reflect  the  maximum  degree 
of  reduction  in  emissions  of  HAP  that  is 
achiev^le  for  new  or  existing  sotuces. 
The  NESHAP  must  refiect  consideratiao 
of  the  cost  of  adiieving  the  emission 
reduction,  any  nonair  quality  health  and 
environment^  impacts,  and  energy 
requirements  for  control  levels  more 
stringent  than  the  MACT  floor 
(des^bed  belov^.  The  emission 
reduction  may  be  accomplished  through 
application  of  measures,  processes, 
methods,  ^sterns  or  techniques, 
induding,  Wt  not  limited  to.  measures 
whldc 


(A)  Reduce  the  voliune  of,  or 
eliminate  emissions  of,  such  pollutants 
throrigh  process  changes,  substitution  of 
materials,  or  other  m^fications: 

(B)  Enclose  systems  or  processes  to 
eliminate  emissions; 

(C)  Collect,  capture,  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point; 

(D)  Are  design,  equipment,  work 
practice,  or  operational  standards 
including  requirements  for  operator 
training  or  certification  as  provided  in 
section  112(h);  or 

(E)  Are  a  combination  of  the  d)ove 
(section  112(d)t2)). 

To  develop  NESHAP,  EPA  collects 
information  about  the  industry', 
including  information  on  emission 
source  characteristics,  control 
technologies,  data  from  HAP  emission 
tests  at  well-controlled  fecilities,  and 
information  on  the  costs  and  other 
energy  and  environmental  impacts  of 
emission  control  tediniques.  The  EPA 
uses  this  information  to  analyze 
possible  regulatoiy  ^proaches. 

Although  NESriAr  are  normally 
structured  in  terms  of  numerical 
emission  limits,  aHemative  approaches 
are  sometimes  necessary.  In  some  cases, 
physically  measuring  emissions  frcm  a 
source  may  be  impossible  or  at  least 
impracticable  due  to  technological  and 
economic  limitations.  Section  112(h) 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

If  sources  in  the  source  category  are 
major  sources,  then  a  MACT  standard  is 
required.  For  area  sources,  the 
Administrator  has  the  option  of 
establishing  either  a  MACT  standard  or 
a  stamlard  based  on  generally  available 
control  technolc^ies  (GACT)  (section 
112(d)(5)).  To  establish  a  MACT 
standard,  the  level  of  control 
'  corresponding  to  the  MACT  floor  needs 
to  be  detennined  as  a  starting  point  for 
developing  the  regulatory  alternatives. 

C.  Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  TechncUogy  Floors 

Section  112  of  the  Act  provides 
certain  very  specific  dire^ves  to  guide 
EPA  in  the  process  of  establishing 
MACT  standards.  It  states  that  EPA  shall 
establish  standards  which  require  "the 
maximum  degree  of  reduction  in 
emissions  of  toe  hazardous  air 
pollutants  *  *  *  drat  the  Administrator, 
taking  into  considostion  the  cost  of 
achieving  such  emission  reduction,  and 
any  nonair  quality  health  end 
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environmental  impacts  and  energy 
requirements,  determines  is  achievable 
*  *  *  ’*  (section  112(d)(2)).  In  addition, 
a  minimum  baseline  or  "floor”  for 
standards  is  specified.  For  new  sources, 
the  standards  for  a  source  category  or 
subcategory  "shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator”  (section 
112(d)(3)).  Existing  source  standards 
shall  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  in  the  category  or 
subcategory  for  categories  and 
subcategories  with  30  or  more  sources, 
or  the  best  performing  5  sotuces  for 
categories  or  subcategories  with  fewer 
than  30  sources  (section  112(d)(3)). 

In  rules  currently  under  development, 
EPA  is  considering  two  interpretations 
of  the  statutory  language  concerning  the 
MACT  floor  for  existing  sources.  One 
interpretation  groups  the  words 
"average  emission  limitation  achieved 
by”  together  in  a  single  phrase  and  aslcs 
what  is  the  "average  emission  limitation 
achieved  by”  the  best  performing  12 
percent.  This  interpretation  places  the 
e^^pfbasis  on  "average”.  It  would 
cc -respond  to  first  identifying  the  best 
pe  rforming  12  percent  of  me  existing 
sources,  then  determining  the  average 
eniission  limitation  achieved  by  these 
sources  as  a  group.  Another 
irterpretation  groups  the  words 
"average  emission  limitation”  into  a 
single  phrase  and  asks  what  "average 
emission  limitation"  is  "achieved  by” 
all  members  of  the  best  performing  12 
percent.  In  this  case,  the  "average 
emission  limitation”  might  be 
interpreted  as  the  average  reduction 
across  the  HAP  emitted  by  an  emission 
point  over  time.  Under  this 
interpretation,  EPA  would  look  at  the 
average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  lowest. 
This  interpretation  would  correspond  to 
the  level  of  control  achieved  by  the 
soiirce  at  the  88th  percentile  if  all 
sources  were  ranked  from  the  most 
controlled  (100th  percentile)  to  the  least 
controlled  (1st  percentile). 

The  EPA  believes  that  ^e  first 
interpretation  is  appropriate  and  solicits 
comment  On  its  interpretation  of  "the 
average  emission  limitation  achieved  by 
the  b^  performing  12  percent  of  the 
existing  sources”  (section  112(d)(3)(A) 
of  the  Act). 

The  EPA  is  also  considering  two 
possible  meanings  for  the  word 
"average”  as  the  term  is  used  in  section 
112(d)(3)  (A)  and  (B)  of  the  Act.  First, 
"average”  could  be  interpreted  as  the 


arithmetic  mean.  The  arithmetic  mean 
of  a  set  of  measurements  is  the  sum  of 
the  measurements  divided  by  the 
number  of  measurements  in  the  set.  The 
EPA  has  determined  that  the  arithmetic 
mean  of  the  emissions  limitations 
achieved  by  the  best  performing  12 
percent  of  existing  soiirces  in  some 
cases  would  yield  an  emission 
limitation  that  fails  to  correspond  to  the 
limitation  achieved  by  any  particular 
technology.  In  such  cases,  ^A  would 
not  select  this  approach.  The  word 
"average”  could  also  be  interpreted  as 
the  median  emission  limitabon  value. 
The  median  is  the  value  in  a  set  of 
measurements  below  and  above  which 
there  are  an  equal  number  of  values 
(when  the  measurements  are  arranged  in 
order  of  magnitude).  This  approach 
identifies  the  emission  limitation 
achieved  by  those  sources  within  the 
top  12  percent,  arranges  those  emission 
limitations  by  magnitude,  and  tak^  the 
control  level  achieved  by  the  mediw 
soiirce.  This  is  mathematically 
eqmvalent  to  identifying  the  emission 
li^tation  achieved  by  &e  source  at 
approximately  the  observed  94th 
percentile  level  of  emission  control. 
Either  of  these  two  approaches  could  be 
used  in  developing  standards  for 
different  source  categories.  The 
"median”  approach  was  used  in  these 
proposed  standards. 

Cmce  the  floor  has  been  determined 
for  new  or  existing  soiurces  for  a 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  However,  in  establishing 
standards,  the  Administrator  may 
distingiii^  among  classes,  types,  and 
sizes  of  sotirces  within  a  category  or 
subcategory  (section  112(d)(1)).  Thua, 
for  example,  the  Administrator  could 
establish  two  classes  of  sources  within 
a  category  or  subcategory  based  on  size 
and  establish  a  different  emission 
standard  for  each  class,  provided  both 
standards  are  at  least  as  stringent  as  the 
MACT  floor. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Section  112(d)(5) 
provides  that  in  lieu  of  establishing 
MACT  standards  under  section  112(d), 
the  Administrator  may  promulgate 
standards  which  provide  for  the  use  of 
"generally  available  control 
technologies  or  management  practices.” 
Area  source  standards  promulgated 
imder  this  authority  (GACT  standards) 
would  not  be  subject  to  the  MACT 
"floors”  described  above.  Moreover,  for 
source  categories  subject  to  standard 
promulgated  xmder  section  112(d)(5), 


EPA  is  not  required  to  conduct  a 
residual  risk  analysis  under  section 
112(f). 

D.  Regulatory  Approach  and  Regulatory 
Alternatives 

At  the  end  of  the  data  gathering  and 
analysis,  EPA  must  decide  whether  it  is 
more  appropriate  to  follow  the  MACT  or 
the  GACfr  approach  for  regulating  an 
area  source  category.  In  some  cases,  it 
may  be  appropriate  to  regulate  both 
major  and  area  sources  in  a  source 
category  imder  MACT.  In  other  cases,  it 
may  be  more  appropriate  to  establish 
area  source  standards  based  on  GACT. 

In  the  case  of  the  proposed  rulemaking 
for  chromium  electroplating  and 
anodizing,  the  Administrator  has 
decided  to  regulate  both  major  and  area 
sources  by  applying  MACT. 

The  next  step  in  establishing 
standards  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
different  levels  of  applicability  or  both) 
are  then  evaluated  to  determine  the 
most  appropriate  regulatory  alternative 
to  serve  as  ^e  basis  for  the  standard. 

The  regulatory  alternatives  for  new 
versus  existing  soinces  may  be  different, 
and  separate  regulatory  decisions- must 
be  made  for  new  and  existing  sources. 
For  both  source  types,  the  selected 
alternative  may  be  more  stringent  than 
the  MACT  floor.  However,  the  control 
level  selected  must  be  tec^ically 
achievable.  In  selecting  a  regulatory 
alternative,  the  Agency  considers  the 
achievable  reduction  in  emissions  of 
HAP  (and  possibly  other  pollutants  that 
are  co-controlled),  the  cost  and 
economic  impacts,  the  energy 
requirements,  and  other  environmental 
impacts. 

llie  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  decision  typically  includes  sections 
of  applicability,  standards,  test  methods 
and  compliance  demonstration, 
monitoring,  reporting,  and 
recordkeeping.  The  preamble  to  the 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
B^sed  on  an  evaluation  of  these 
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commentSt^PA  reaches  a  final  decision 
and  promulgates  the  standard. 

IIL  Overview  of  Proposed  Standards 

This  section  provides  an  overview  of 
the; 

(1)  Applicability  of  the  standards: 

(2)  Format  of  the  standards; 

(3)  Actual  standards  and  their  bases; 

(4)  Test  methods  for  compliance; 

(5)  Monitoring  requirements;  and 

(6)  Reporting  and  recordkeeping 
requirements. 

Detailed  discussions  concerning  the 
statutory  basis  and  the  selection 
rationale  for  the  proposed  standards  are 
provided  in  sections  II  and  VI, 
respectively,  of  this  preamble. 

A.  Applicability  of  the  Standards 

The  source  categories  to  be  regulated 
are  major  and  area  sources  of  HAP 
emissions  from  facilities  performing 
hard  chromium  electroplating, 
decorative  chromium  electroplating, 
and  chromixun  anodizing.  As  noted  in 
the  initial  source  category  list,  EPA  has 
identified  as  a  separate  source  category 
each  of  the  three  different  types  of 
chromium  electroplating  and  anodizing 
operations.  In  addition,  EPA  has  listed 
both  the  major  and  area  sources  for  each 
of  these  categories.  Thus,  this  rule 
proposes  standards  for  six  difierent 
source  categories  identified  in  the  Jiily 
16, 1992  source  category  list. 

The  specific  emission  tmits  that  are  to 
be  regulated  within  these  source 
categories  are  electroplating  and 
ano^zing  tanks.  There  are 
approximately  1,500  fecilities  with  hard 
duomium  electroplating  tanks,  2,800 
facilities  with  decorative  chromitun 
electroplating  tanks,  and  700  facilities 
with  chromium  anodizing  tanks  in  the 
United  States.  Approximately  10 
percent  of  the  decorative  chromium 
electroplating  tanks  use  a  trivalent 
chromium  electroplating  process;  the 
remainder  use  a  chromic  acid 
(hexavalent  chromium)  electroplating 
process.  A  more  detailed  process 
description  of  the  emission  sources 
being  regulated  is  provided  in  section 
V.A  of  this  preamble. 

Section  112(b)  of  the  Act  lists 
chromium  compmmds  as  HAP;  these 
are  the  pollutants  being  regulated  by 
this  rulemaking.  Chromic  acid,  a 
hexavalent  chromium  compotmd,  is 


emitted  in  significant  quantities  from  all 
hard  diromium  electroplating  and 
anodizing  tanks  and  from  most 
decorative  chromium  electroplating 
tanks.  Hexavalent  chromium 
compounds  are  highly  toxic  and  are 
known  human  carcinogens.  Emissions 
frxim  those  decorative  electroplating 
tanks  that  use  trivalent  chromium 
electroplating  solutions  include 
trivalent  chromium  and  may  include 
low  levels  of  hexavalent  chromium.  The 
data  on  the  carcinogenicity  of  trivalent 
chromiiun  are  inconclusive  at  this  time; 
however,  it  is  knowm  that  trivalent 
chromium  can  accumulate  in  the  Iimgs 
and  could  potentially  result  in 
decreased  lung  function  under  extended 
exposure  conditions. 

B.  Format  of  the  Standards 
The  proposed  standards  are  expressed 
in  terms  of  emission  limits.  Specifically, 
a  concentration  format  was  selected  for 
the  proposed  standards;  Mass  of  total 
chromium  emitted  per  xmit  volume  of 
air,  expressed  as  milligrams  of 
chromium  per  dry  standard  cubic  meter 
of  air  (mg/dscm).  This  format  would 
apply  to  all  chromium  electroplating 
and  anodizing  tanks  and  would  allow 
owner/operator  flexibility  in  the 
selection  of  technologies  or  opnational 
practices  that  achieve  equivalent 
performance  to  those  technologies 
selected  as  the  basis  of  the  standards. 
Emissions  from  hard  chromium 
electroplating  and  anodizing  tanks  and 
those  decorative  chromium 
electroplating  tanks  using  a  chromic 
acid  electroplating  process  are 
comprised  of  hexavalent  chromium. 
Emissions  from  decorative  chromiiun 
electroplating  tanks  that  use  a  trivalent 
electroplating  proems  are  comprised 
primarily  of  trivalent  chromium,  with 
low  levels  of  hexavalent  chromium 
possibly  present. 

An  alternative  format  to  reduce 
emissions  is  proposed  for  decorative 
chromium  electroplating  tanks  and 
chromium  anodizing  tai^s  that  use 
fume  suppressants.  Such  tanks  do  not 
typically  have  ventilation  systems: 
emission  testing  to  determine 
compliance  at  ^ese  tanks  would  not  be 
possible  (see  discussion  in  section 
VI.D).  The  emission  limits  for  decorative 
chromium  electroplating  tanks  and 
chromium  anodizing  tanks  using  fume 


suppressants  are  expressed  in  terms  of 
concentration  and  are  based  on 
emission  tests  performed  at  sources 
with  ventilation.  Another  parameter, 
surfoce  tension,  has  been  measured  in 
conjunction  with  the  emission  rata  from 
tan^  using  wetting-agent-type  fume 
suppressants,  and  EPA  has  found  that  a 
relationship  between  surface  tension 
and  total  cmromium  emission  rates 
exists.  Therefore,  the  Administrator  is 
proposing  that  those  tanks  that  use 
wetting-agent-type  fume  suppressants 
(or  a  wetting  agent  plus  foam  blanket) 
comply  with  a  surface  tension 
requiremmit  rather  than  the  emission 
limit. 

C.  Actual  Standards  and  Their  Bases 
In  the  proposed  rulemaking, 
standards  have  been  established  for 
major  and  area  sources  in  each  category 
and  subcategory  identified  for 
regulation.  The  Agency's  study  has 
indicated  that  the  majority  of  the 
sources  in  each  category  and 
subcategory  would  be  area  sources, 
emitting  less  than  9.1  Mg/yr  (10  tems/yr) 
of  any  one  HAP  or  22.7  M^yr  (25  tons/ 
yr)  of  multiple  HAP  by  themselves. 

Some  sources  are  considered  major 
because  they  are  located  within  the 
fenceline  of  a  source  that  is  major. 
However,  the  appropriate  control 
technology  is  not  a  nmetion  of  whether 
the  source  is  a  major  or  area  source. 
Thus,  the  standard  identified  in  this 
section  would  apply  both  to  major  and 
area  sources  in  each  category  and 
subcategory. 

The  Administrator  has  determined 
that  different  standards  are  appropriate 
for  new  sources  as  compared  to  existing 
sources;  this  decision  is,  in  part,  based 
on  the  MACT  floor  requirements 
explained  in  section  n.C.  The 
Administrator  has  also  determined  that 
for  existing  sources  in  the  hard 
chromium  electroplating  category, 
different  standards  are  suitable  based  on 
the  size  of  the  focihty.  A  less  stringent 
standard  is  proposed  for  small  facilities 
in  this  source  category.  The  size 
designations  identified  for  this  source 
category  are  independent  of  the  major 
and  area  source  designation. 

A  summary  of  the  total  chromium 
emission  limits  for  each  of  the 
categories  and  subcategories  is  provided 
in  Table  1. 


Table  1.— New  and  Existing  Sources— Basis  of  the  Standard  (Total  Oiromium  Emission  Limit) 


Hard  chromium  electroplating 


Smalt 

Large 

New  _ _ _ 

CMP*;  (0i>13  mg/dacm  [5.7x10-*  gifoecf)) . 

CMP;  (0.013  mg/dscm  t5.7x10-«  gr/dsef]). 
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Table  1.— New  and  Existing  Sources^asis  of  the  Standard  (Total  Chromium  Emission  Limit)— Continued 


Hard  chromium  electroplating 


Sma> 

Large 

Existing  . . . 

RBS**:  (0.03  mg/decm  [1.3x10-*  gr/dscf]) . 

CMP:  (0.013  mg/dscm  [5.7x10-6  gr/dscf]). 

Decorative  chromium  (chromic  add  bath);  aH  sizes  of  operations: 

New  and  existing . 

FSc:(40  dyries/cm  [2.7x10-*  lbi/ft])  or  (0.003  mg/dscm 
[1.3x10-6  gr/dscf]). 

Decorative  chromium  (trivalent  chromium  bath);  all  sizes  of  operations: 

New  and  existing . 

TVC6:  (no  action)  (55  dynes/cm  [3.8x10-3  Ib^ft])  or  (0.048 
mg/dscm  [2.1x10-*  gr/dscf]). 

- 

Chromium  anodizing;  alt  sizes  of  operations: 

New  and  existing . 

FS:  (40  dynes/cm  [2.7x10-*  lb,/ft])  or  (0.003  mg/dscm 
[1.3x10-6  gr/dscf]). 

•CMP«Composite  mesh  pad. 
i>PBS>Packed-bed  scrubber, 
e  FS«Chemical  fume  suppressant 
•iTVS>Trivalent  chromium  piating  process. 


1.  Hard  Chromiiim  Electroplating  Tanks 

a.  New  Tanks.  All  new  hard 
chromium  electroplating  tanks, 
regardless  of  size,  would  be  required  to 
meet  a  total  chromium  emission  limit  of 
0.013  mg/dscm  (5.7x10 -«  grain  per  dry 
standard  cubic  foot  [gr/dscf]).  TUs 
emission  limit  is  based  on  the  use  of  a 
composite  mesh-pad  system.  Composite 
mesh-pad  systems  have  been 
demonstrated  to  achieve  an  outlet  total 
chromium  concentration  of  0.013  mg/ 
dscm  (5.7x10 -«  gr/dscf). 

b.  Existing  Tanks.  The  emission  limits 
for  existing  hard  chromium 
electroplating  tanks  that  are  presented  _ 
in  the  following  paragraphs  differ 
depending  on  ^e  size  of  the  facility. 
Facilities  with  maximum  cumulative 
potential  rectifier  capacities  less  than  60 
million  Ah/yr  are  considered  small. 
Other  facilities  are  considered  large.  A 
discussion  of  the  calculation  of 
maximum  potential  rectifier  capacity  is 
provided  in  section  VI.  A  of  this 
preamble. 

All  existing  hard  chromiiun 
electroplating  tanks  at  large  facilities 
would  be  required  to  meet  a  total 
chromium  emission  limit  of  0.013  mg/ 
dscm  (5.7x10 -«  gr/dscf),  which  is  based 
on  the  composite  mesh-pad  system. 

All  existing  hard  chromium 
electroplating  tanks  at  small  facilities 
would  be  reqiiired  to  meet  a  total 
chromium  emission  limit  of  0.03  mg/ 
dscm  (1.3x10-9  gr/dscf).  This  emission 
limit  is  based  on  the  use  of  a  well- 
maintained  and  well-operated  padced- 
bed  scrubber. 


2.  Decorative  Chromium  Electroplating 
Tanks  Using  a  Chromic  Add  Bath 

All  new  and  existing  decorative 
chromium  electroplating  tanks  that  use 
a  chromic  acid  electroplating  process, 
regardless  of  size,  would  be  required  to: 
(1)  Meet  a  total  chromium  emission 
limit  of  0.003  mg/dscm  (1.3x10-6  gr/ 
dscf)  if  an  air  pollution  control  device 
is  the  sole  means  to  control  chromium 
emissions;  or  (2)  use  a  wetting-agent- 
type  fume  suppressant  in  the 
electroplating  bath  and  maintain  a  bath 
smrface  tension  no  greater  than  40  dynes 
per  centimeter  (dynes/cm)  (2.7x10-3 
pound  force  per  foot  [Ibf/ft]).  Chemical 
fume  suppressants  in  the  form  of 
wetting  agents,  used  either  alone  qjr  with 
a  foam  blanket,  are  expected  to  achieve 
outlet  concentrations  of  0.003  mg/dscm 
(1.3x10-6  gr/dscf)  when  used  in 
accordance  with  vendor 
recommendations. 

3.  Decorative  Chromimn  Electroplating 
Tanks  Using  a  Trivalent  Chromivim  Bath 

Emission  tests  conducted  on  a 
trivalent  chromiiim  electroplatings  tank 
indicated  that  the  total  chromium  outlet 
concentration  from  such  a  bath  is  0.048 
mg/dscm  (2.1x10-3  gr/dscf).  The 
maximiun  value  of  bath  surface  tension 
measured  during  the  test  was  55  dynes/ 
cm  (3.8x10-3  Ibf/fi).  Because  surface 
tension  is  related  to  emissions,  the 
proposed  standard  requires  that  this 
value  not  be  exceeded.  Surface  tension 
monitoring  is  required  to  minimize  the 
potential  mat  any  new  process 
developments  for  trivalent  chromium 
baths  would  result  in  an  increase  in 
emissions  from  the  process.  If  an  air 


pollution  control  device  is  the  sole 
means  of  controlling  chromium 
emissions,  facilities  must  meet  a  total 
chromium  emission  limit  of  0.048  mg/ 
dscm  (2.1x10-3  gr/dscf). 

4.  Chromium  Anodizing  Tanks 

All  new  and  existing  chromium 
anodizing  tanks,  regardless  of  size, 
would  be  required  to  meet  a  total 
chromium  emission  limit  of  0.003  mg/ 
dscm  (1.3x10-6  gr/dscf)  (if  an  air 
pollution  device  is  the  sole  means  of 
controlling  chromium  emissions)  or 
maintain  a  sluface  tension  no  greater 
than  40  dynes/cm  (2.7x10-3  Ibf/ft)  (if 
wetting  agents  are  used  to  control 
chromium  emissions). 

5.  Compliance  Schedvile 

Owners  or  operators  of  existing  hard 
chromium  electroplating  tanks  would  be 
required  to  comply  with  the  proposed 
standards  within  1  year  after  the 
effective  date  of  the  standards.  In 
accordance  with  proposed  §  63.7(a),  the 
owner  or  operator  would  then  have  120 
days  after  the  compliance  date  to 
conduct  a  performance  test.i  These  time 
periods  are  necessary  to  allow  the 
estimated  60  percent  of  those  facilities 
with  tanks  currently  operating 
imcontrolled,  or  with  less  effective  air 
pollution  control  devices  than  those 
required  \mder  the  standards,  to  obtain, 
install,  and  test  appropriate  control 
systems.  The  EPA  believes  this  amoimt 
of  time  is  adequate  and  that  a  longer 
time  is  neither  necessary  nor  desirable 


1  Tlie  EPA  proposed  regulations  for  subpart  A  of 
40  CFR  pert  63  published  in  the  Federal  Register 
qp  August  11, 1993  at  98  FR  42760. 
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given  the  highly  toxic  nature  of 
chromium  emissions  and  the  proximity 
of  these  operations  to  highly  populated 
areas. 

The  owner  or  operator  of  an  existing 
decorative  chromium  or  chromium 
anodizing  tank  would  have  3  months  to 
comply  after  the  effective  date.  A 
shorter  time  period  is  appropriate  for 
these  tanks  because  fume  suppressants 
already  are  widely  used,  a  large  number 
of  vendors  supply  chemical  f^e 
suppressants,  and  no  installation  of 
equipment  is  needed  to  comply  with  the 
standards. 

Owners  or  operators  of  new  hard 
chromium  or  decorative  chromium 
electroplating  or  anodizing  tanks  that 
commence  construction  or 
reconstruction  after  the  standards  are 
proposed,  and  before  the  final  standards 
are  promulgated,  would  have  to  comply 
immediately  upon  startup  unless  the 
promulgated  standards  are  more 
stringent  than  the  proposed  standards. 

In  accordance  with  §  63.7(a)(2)(ix),  if  the 
promulgated  standards  are  more 
stringent  than  the  proposed  standards, 
the  compliance  date  for  tanks  built  after 
roposal  but  before  promulgation  would 
e  1  year  after  the  effective  date.2  The 
owner  or  operator  would  have  to 
comply  with  the  standard  as  proposed 
until  the  compliance  date.  The  owner  or. 
operator  would  then  be  required  to 
conduct  a  performance  test  within  120 
days  after  the  compliance  date. 

The  owner  or  operator  of  any  hard 
chromium  or  decorative  chromium 
electroplating  or  anodizing  tank 
constructed  after  the  effective  date  of 
the  standards  would  be  required  to 
comply  immediately  upon  startup. 

6.  Early  Reduction  Program 

An  early  reduction  program  for 
existing  sources  is  set  out  in  section 
112(i)(5)  of  the  Act.  This  is  a  volimtary 
program  that  allows  an  emission  source 
to  qualify  for  a  6-year  extension  from 
the  compliance  date  to  comply  with  the 
promulgated  standard,  provided  it 
meets  and  demonstrates  all  the  program 
requirements.  Those  requirements  are: 
(1)  The  source  must  achieve  a  90 
percent  or  greater  reduction  in  HAP 
emissions  (95  percent  for  particulate 
matter);  (2)  an  enforceable  commitment 
for  this  reduction  is  made  to  EPA;  (3) 
the  emission  reduction  must  be 
achieved  before  the  standard's  proposal, 
unless  the  source  qualifies  for  and 
makes  an  enforceable  commitment  for 
this  reduction  before  the  proposal  date 
that  states  the  reduction  will  be 
achieved  after  proposal  but  before 
January  1, 1994;  and  (4)  the  early 


a  Ibid. 


emission  reduction  must  be  determined 
through  a  comparison  of  the  reduced 
emissions  levels  achieved  with  the 
baseline  levels  in  existence  no  earlier 
than  1987  (unless  data  were  submitted 
in  response  to  a  Section  114  request  and 
received  by  the  Administrator  l^fore 
November  15, 1990;  in  which  case,  1985 
or  1986  baseline  data  can  be  used).  The 
early  reduction  program  implementing 
section  112(i)(5)  was  promulgated  on 
December  29, 1992  (57  FR  61970).  The 
EPA  has  explained  the  early  reduction 
program  to  affected  industry  soxirces 
and  expects  some  sources  to  participate 
in  the  program.  Those  most  likely  to 
participate  would  be  those  that  have 
recently  installed  effective  control 
measxires. 

D.  Test  Methods  for  Compliance 

Test  Methods  306  and  306A, 
“Determination  of  Chromium  Emissions 
from  Decorative  and  Hard  Chromium 
Electroplating  and  Anodizing 
Operations,”  are  the  proposed  methods 
for  determining  compliance  with  the 
emission  standards.  Test  Method  306B. 
“Surfece  Tension  Measurement  and 
Recordkeeping  for  Tanks  used  at 
Chromium  Electroplating  and 
Anodizing  Facilities,”  is  the'proposed 
method  for  monitoring  surface  tension 
at  decorative  chromium  electroplating 
and  chromic  acid  anodizing  facilities. 

E.  Monitoring  Requirements 

Two  types  of  monitoring  would  be 
required  by  this  standard:  Compliance 
monitoring  and  operation  tmd 
maintenance  (O&M)  monitoring. 
Compliance  monitoring  would  be 
conducted  to  ensure  ongoing 
compliance  with  the  emission  limit. 
Operation  and  maintenance  monitoring 
would  be  requured  to  ensure  that  the 
affected  source  and  its  emission  control 
system  is  properly  maintained  and 
operated  to  minimize  emissions. 

1.  Compliance  Monitoring 

All  owners  or  operators  that  use  an  air 
pollution  control  device  to  demonstrate 
compliance  with  the  specified 
chromium  emission  limits  would  be 
required  by  the  proposed  standards  to 
conduct  an  initial  performance  test,  in 
accordance  with  the  requirements  of 
§  63.7.3  During  the  performance  test,  the 
ovmer  or  operator  would  establish 
values  for  operating  parameters  to  be 
monitored  to  ensure  continued 
compliance  with  the  standard.  This 
section  identifies  the  parameters  to  be 
monitored  and  the  frequency  of 
monitoring.  The  procedures  for 


*Ibid. 


monitoring  are  outlined  in  §  63.345  of 
the  proposed  regulation. 

An  owner  or  operator  who  uses  an  air 
pollution  control  device  to  comply  with 
the  emission  limits  would  be  required  to 
monitor  and  record  once  each  day  the 
gas  velocity  of  the  inlet  stream  to  the 
control  device.  The  value  or  range  of 
values  of  gas  velocity  that  correspond  to 
compliance  with  the  emission  limit 
would  be  established  by  the  owner  or 
operator  during  the  initial  performance 
test.  If  a  packed-bed  scrubber  is  used  to 
comply  with  the  standard,  the  owner  or 
operator  would  also  be  required  to 
measure  once  each  day,  using  a 
hydrometer,  the  concentration  of 
c^omic  acid  in  the  scrubber  water.  Gas 
velocity  and  scrubber  water 
concentration  (for  packed-bed 
scrubbers)  have  been  identified  by  the 
Agency  as  the  site-specific  operating 
parameters  that  woiild  determine 
compliance  or  noncompliance  with  the 
regulation.  Should  the  gas  velocity  be 
outside  of  the  range  established  during 
the  performance  test  (i.e.,  either  higher 
or  lower  than  the  pre-established  value 
or  range  of  values)  or  should  the 
scrubber  water  concentration  exceed  45 
grams  per  liter  (g/L)  (6  oxmces  per  gallon 
(oz/galh  the  owner  or  operator  would  be 
in  noncompliance  with  the  emission 
limit. 

As  an  alternative  to  the  above 
requirements,  an  owner  or  operator  who 
uses  an  air  pollution  control  device  in 
conjimction  with  fume  suppressants  to 
control  emissions  from  a  decorative 
chromium  or  chromium  anodizing 
operation  may  monitor  surface  tension 
of  the  electroplating  bath  to  demonstrate 
ongoing  compliance  (gas  velocity  and 
scrubber  water  concentration  would  not 
have  to  be  monitored).  Tbe  maximum 
value  for  surface  tension  may  be 
determined  by  the  owner  or  operator 
during  the  initial  performance  test,  or 
the  owner  or  operator  may  adhere  to  the 
surface  tension  limits  set  by  this 
standard.  (If  the  surface  tension  limits 
set  by  this  standard  are  used  to  indicate 
compliancer  an  initial  performance  test 
would  not  be  required.)  The  owner  or 
operator  would  be  required  to  measure 
and  record  the  surface  tension  of  the 
bath  using  a  stalagmometer  or  a 
tensiometer  at  least  once  every  4  hours 
dviring  operation  of  the  tank.  Operation 
of  the  electroplating  tank  at  surface 
tensions  above  the  acceptable  value 
would  constitute  noncompliance  with 
the  standard. 

An  owner  or  operator  of  a  tank  that 
uses  a  wetting-agent-type  fume 
suppressant  or  a  combination  wetting- 
agent/foam-blanket-type  suppressant  to 
comply  with  the  standard  would  be 
required  to  measure  and  record  the 
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surfece  tension  of  the  bath  using  a 
stalagmometer  or  a  tensiometer  at  least 
once  every  4  hours  during  operation  of 
the  tank.  Operation  of  the  electroplating 
tank  at  siirrace  tensions  above  the 
acceptable  value  woxUd  constitute 
noncompliance  with  the  standard. 

An  owner  or  operator  of  a  tank  that 
uses  a  foam  blanket  alone  to  comply 
with  the  standard  would  be  required  to 
conduct  an  initial  performance  test  to 
confirm  that  the  emission  limit  of  0.003 
mg/dscm  (1.3xl0-<  gr/dscf)  is  being 
met  For  ongoing  compliance,  the  owner 
or  operator  would  be  required  to 
maintain  the  foam  blanket  thickness  at 
2.5  centimeters  (cm)  (1  inch  (in.)),  and 
measure  and  record  the  foam  blanket 
thickness  at  least  once  every  hour 
during  operation  of  the  tank.  Operation 
of  the  electroplating  tank  at  a  foam 
blanket  thickness  mIow  the  acceptable 
value  would  constitute  noncompliance 
with  the  standard. 

An  owner  or  operator  of  a  trivalent 
chromium  electroplating  tank  would  be 
required  by  the  standard  to  monitor  the 
siirface  tension  using  a  stalagmometer  or 
tensiometer  every  4  hours.  Gyration  of 
the  electroplating  tank  at  surface 
tensions  above  the  acceptable  value 
would  constitute  noncompliance  with 
the  standard. 

2.  Operation  and  Maintenance 
Monitoring 

To  ensure  proper  operation  of  the  air 
pollution  control  device,  the  proposed 
standards  require  the  owner  or  operator 
to  prepare  an  operation  and 
maintenance  plan  for  the  device.  The 
plan  would  be  incorporated  into  the 
startup,  shutdown,  malfunction  plan 
required  by  $  63.6(e),«  and  would 
include  a  standardired  checklist  to 
document  the  operation  and 
maintenance  of  the  equipment,  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them  to 
supervisory  personnel,  and  procedures 
to  be  follow^  to  ensure  that  equipment 
or  process  malfunctions  due  to  poor 
mt^tenance  or  other  preventable 
conditions  do  not  occur. 

As  an  indication  of  good  maintenance 
procedures,  the  owner  or  operator 
would  be  required  to  record  once  each 
day  the  performance  of  washdown  of 
the  pacl^  bed  or  mesh  pad  and  to 
measure  and  record  the  pressure  drop 
across  the  device.  As  with  the  gas 
velocity,  the  acceptable  presstire  drop 
range  would  be  established  by  the 
owner  or  operator  during  the  initial 
performance  test.  Unlike  gas  velocity 
and  scrubber  water  concentration,  the 
pressure  drop  readings  would  be  used 
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only  as  an  indication  of  adherence  to 
the  operation  and  maintenance  plan. 
Operation  outside  of  the  pre-established 
pressure  drop  range  would  not  alone 
indicate  noncompliance  with  the 
emission  limit. 

F.  Reporting  and  Recordkeeping 
Requirements 

The  owner  or  operator  of  any  tank 
subject  to  these  standards  woiud  be 
required  to  fulfill  the  reporting  and 
recordkeeping  requirements  outlined  in 
§  63.10(e)(3)(v).a  These  requirements 
include  those  associated  with  startup, 
shutdown,  or  malfunctions:  operation 
and  maintenance  records:  compliance 
monitoring  system  records:  performance 
test  reporting;  quarterly  reports  of  no 
excess  emissions  for  a  year  and  semi¬ 
annual  reporting  subsequently,  if  there 
are  no  excess  emissions:  and  quarterly 
reports  of  exceedances  of  the  emission 
limits.  The  owner  or  operator  of  aAy 
tank  subject  to  these  standards  would  be 
reqiiired  to  submit  quarterly  reports  of 
any  exceedances  of  monitored  operating 
parameter  values  required  under  this 
subpart.  These  quarterly  reports  must 
contain  the  monitored  operating 
parameter  value  readings  for  the  periods 
constituting  exceedances,  and  a 
description  and  timing  of  steps  taken  to 
address  the  cause  of  the  exceedances. 

In  addition  to  the  above  requirements, 
the  owner  or  operator  of  a  tank  that  uses 
an  add-on  air  pollution  control  device  to 
meet  an  emission  standard  would  also 
be  required  to  maintain  records  of  daily 
and  monthly  inspections,  daily  gas 
velocity  readings,  daily  washaowns, 
daily  pressure  mop  readings,  and  any 
emission  tests  at  the  facility.  Facilities 
using  packed-bed  scrubbers  to  conqply 
with  the  standards  would  also  be 
required  to  maintain  records  of  daily 
scrubber  water  concentrations.  All 
records  must  be  maintained  for  a 
minimum  of  5  years.  Each  inspection 
record  would  identify  the  device 
inspected  and  include  the  following  (see 
further  discussion  in  section  VI.I):  &e 
date  and  approximate  time  of 
inspection,  a  brief  description  of  the 
working  ccndition  of  the  device  during 
the  inspection,  the  gas  velocity,  the 
scrubber  water  concentration  (if 
applicable),  the  pressure  drop,  and  any 
actions  taken  to  correct  defidendes 
found  during  the  inspection.  Each 
record  of  w^down  would  identify  the 
device  and  indude  the  date, 
approximate  time,  and  duration  of  the 
w^down. 

An  owner  or  operator  of  a  tank  that 
uses  a  fume  suppressant  or  foam  blanket 
to  comply  with  the  standard  would  be 
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required  to  maintain  the  following 
records  at  the  fadlity  for  at  least  5  years: 
the  amotmts  of  fume  suppressants 
purchased  (invoices):  the  surface 
tension  or  foam  blaidcet  thickness 
measurements:  the  frequency  of 
maintenance  additions:  the  amount  of 
material  added  during  each 
maintenance  addition:  the  surface 
tension  of  the  bath;  measurements  of 
foam  blanket  thickness;  and  any 
emission  tests  to  assure  compliance 
with  the  standard.  Each  record  of  a 
sttrfoce  tension  measurement  would 
identify  the  tank  and  include  the  date, 
appro^dmate  time,  measured  surface 
tension,  and  whether  any  additions 
were  made  to  the  bath,  l^ch  record  of 
a  foam  blanket  thickness  measurement 
would  identify  the  tank  and  include  the 
date,  approximate  time,  measured 
thidmess,  and  whether  any  additions 
were  made  to  the  bath.  If  an  addition 
was  made,  the  amount  of  material  added 
would  also  be  recorded. 

An  owner  or  operator  of  a  tank  that 
uses  a  trivalent  diromium  electroplating 
process  would  be  required  to  maintain 
at  the  facility  for  at  least  5  years  records 
of  the  surface  tension  measurements; 
the  amoimt  of  bath  additive  (containing 
fume  suppressant)  that  is  purchased 
(invoices);  and  any  emission  tests 
conducted.  Each  record  of  a  surface 
tension  measurement  would  identify  the 
tank  and  include  the  date,  approximate 
time,  and  measured  surface  tension. 

IV.  Impacts  of  the  Standards 

The  nationwide  impacts  presented 
below  are  the  impacts  the  proposed 
standards  would  have  on  existing 
facilities  in  each  category  or  subcategory 
identified.  No  net  growth  is  projected 
for  the  source  categories  covered  by 
these  standards  although  new  facilities 
may  be  constructed  to  replace  existing, 
obsolete  facilities.  Because  no 
information  is  available  for  projecting 
niunbers  of  new  facilities  or 
electroplating  tanks,  nationwide 
impacts  beyond  baseline  are  presented 
here  for  existing  facilities  only.  For 
informational  purposes,  model  plant 
impacts  are  presented  for  new  facilities 
in  section  VI.C.4.  More  detailed 
discussion  on  how  these  impacts  were 
calculated  can  be  found  in  section  V.I.C 
of  this  preamble.  Chapters  6  through  8 
of  the  BID,  and  in  the  New  Technology 
Document  (see  ADDRESSES  section). 

A.  Hard  Chromium  Electroplating  Tanks 

Existing  hard  chromiiim 
electroplating  tanks  at  facilities  with 
maximum  cumulative  potential  rectifier 
capacities  greater  than  or  equal  to  60 
ipillion  Ah/yr  (large  facilities)  would  be 
r^uired  to  meet  a  total  chromium 
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emission^limit  of  0.013  mg/dscm 
(5.7xlO~B  gr/dscf),  which  is  based  on 
the  application  of  composite  mesh  pads. 
The  aggregated  nation^de  emission 
reduction  from  baseline  which  would  be 
achieved  by  these  sources  would  be 
approximately  126  megagrams  per  year 
(Mg/yr)  (139  tons  per  year  (tonwyr)). 
Nationwide  aggregated  annual  costs 
beyond  baseline  would  be 
approximately  $17  million. 

Existing  hard  chromium 
electroplating  tanks  at  facilities  with 
maximum  cumulative  potential  rectifier 
capacities  less  than  60  million  Ah/yr 
(small  frcilities]  would  be  required  to 
meet  a  total  chromium  emission  limit  of 
0.03  mg/dscm  (1.3xl0-»  gr/dscf),  which 
is  based  on  the  ^plication  of  packed- 
bed  scrubbers.  The  aggregated 
nationwide  emission  reduction  from 
baseline  which  would  be  achieved  by 
these  sources  would  be  approximately 
18  Mg/yr  (20  tons/yr).  Nationwide 
aggregated  annual  costs  beyond  baseline 
would  be  approximately  $5  million. 

The  total  emission  reduction  for  the 
hard  chromium  electroplating  soiuce 
category  would  be  144  Mg/yr  (159  tons/ 
yr)  with  an  associated  total  annual  cost 
for  control  of  $22  million.  The  total 
annual  reporting  and  recordkeeping 
costs  of  the  proposed  standards  would 
be smproximateiy  $8.6  million. 

The  annual  cost  for  control  would 
increase  the  electroplating  cost  for  hard- 
chromium-plated  products.  It  is 
assumed  that  the  majority  of  these  costs 
can  be  passed  on  to  the  customer 
because  the  capital  investment  the 
customer  has  in  the  part,  in  most  cases, 
far  outweighs  the  increased 
electroplating  cost.  In  addition,  the 
actual  product  price  increase  resulting 
from  compliance  with  the  emission 
standard  would  be  less  than  1  percent 
of  the  current  product  price.  The 
relatively  minor  effect  on  end  product 
price  results  because,  most  often,  hard 
chromium  electroplating  is  not 
performed  on  an  entire  end  product. 
Instead,  electroplating  is  performed  on 
components  (e.g.,  hy^aulic  cylinders) 
of  the  end  product  (e.g.,  backhoe),  and 
the  cost  increase  for  this  service  (that 
would  result  from  compliance  with  the 
standard)  is  small  compared  to  the  price 
of  the  end  product.  It  is  conservatively 
estimated  that  fewer  than  30  facilities 
with  hard  chromium  electroplating 
tanks,  or  less  than  2  percent  of  the 
industry  (largely  those  that  are  presently 
uncontrolled),  would  close  because  of 
their  inability  to  absorb  the  cost  of 
meeting  the  standard. 

The  nationwide  aggregate  energy 
impact  (mainly  for  additional  fan 
horsepower)  beyond  baseline  would  be 
approximately  102,900  megawatt  hours 


per  year  (MWh/yr)  for  large  facilities 
and  6,300  MWh/yr  for  small  facilities. 
The  nationwide  solid  waste  impact 
beyond  baseline  from  the  perio^c 
disposal  of  packing  material  would  be 
130  cubic  meters  per  year  (ma/vr)  (4,590 
cubic  feet  per  year  (fta/yr))  for  ki^e 
facilities  and  26  ma/yr  (910^3/yr)  for 
small  facilities. 

The  use  of  composite  mesh-pads  and 
packed-bed  scrubbers  results  in  the 
generation  of  wastewater  requiring 
reuse,  treatment,  or  disposal.  However, 
it  is  assiuned  that  all  wastewater  would 
eventually  be  drained  to  the 
electroplating  tanks  to  make  up  for 
evaporative  losses,  as  is  the  ciirrent 
industry  practice.  Thus,  no  wastewater 
impacts  would  be  associated  with  this 
standard.  If,  for  some  reason,  the  n 
wastewater  were  not  recycled,  it  would 
need  to  be  treated  and  disposed  of  in 
accordance  with  requirements  under  the 
Resource  Conservation  and  Recovery 
Act. 

B.  Decorative  Chromium  Electroplating 
Tanks 

Existing  decorative  chromium 
electroplating  tanks  using  a  chromic 
acid  bath  would  be  required  to  meet  a 
total  chromium  emission  limit  of  0.003 
mg/dscm  (1.3x10-®  gr/dscf)  if  an  air 
pollution  control  device  is  the  sole 
means  of  controlling  emissions  or  use 
wetting-agent-type  fume  suppressants 
and  maintain  a  surface  tension  of  less 
than  40  dynes/cm  (2.7x10 -a  Ibf/ft). 
Impacts  are  estimated  based  on  the  use 
of  chemical  fume  suppressants.  The 
aggregate  nationwide  impact  of  the 
standards  on  decorative  chromium 
electroplaters  using  chromic  acid  baths 
is  estimated  to  be  10  Mg/yr  (11  tons/yr) 
in  emission  reductions.  No  additional 
cost  of  control  beyond  that  incurred  at 
baseline  would  accrue  because  there  are 
no  capital  costs  associated  with 
chemical  fume  suppressants.  (The  costs 
projected  for  baseline  conditions  result 
from  the  assumption  that  42  percent  of 
the  facilities  will  elect  to  use  packed- 
bed  scrubbers  in  conjimction  with  fume 
suppressants.)  (See  further  discussion  in 
section  VI.C.)  Tlie  total  annual  reporting 
and  recordkeeping  costs  of  the  proposed 
standards  would  be  approximately  $14 
million.  No  closures  are  anticipated  as 
a  result  of  compliance  because  there  is 
no  additional  cost  of  control.  No  energy 
or  solid  waste  impacts  are  attributable  to 
the  use  of  chemical  fume  suppressants. 

There  are  no  control  requirements  in 
this  proposed  rulemaking  for  existing 
decorative  chromium  electroplating 
tanks  using  a  trivalent  chromium 
electroplating  process.  Therefore,  there 
are  no  cost,  economic,  energy,  or  solid 
waste  impacts.  These  facilities  would  be 


required  to  maintain  a  surface  tension  of 
the  electroplating  bath  of  55  dynes/cm 
(3.8x10 -a  Ibf/ft)  or  to  meet  a  total 
chromium  emission  limit  of  0.048  mg/ 
dscm  (2.1x10-®  gr/dscf).  The  total 
annual  reporting  and  recordkeeping 
costs  of  the  proposed  standards  would 
be  approximately  $1.6  million. 

C.  Chromium  Anodizing  Tanks 

Existing  chromium  anodizing  tanks 
would  be  required  to  meet  an  emission 
limit  of  0.003  mg/dscm  (1.3x10-®  gr/ 
dscf)  or  maintain  a  surface  tension  of 
less  than  40  dynes/cm  (2.7xl0-a  Ibf/ft). 
This  is  based  on  the  use  of  chemical 
fume  suppressants.  The  nationwide 
aggregate  emission  reduction  beyond 
baseline  woiild  be  4  Mg/yr  (4.4  tons/yr). 
As  with  decorative  chromium 
electroplating  facilities  using  a  chromic 
acid  electroplating  process,  ^ere  would 
be  no  nationwide  cost  impact  beyond 
baseline.  No  closures  are  anticipated  as 
a  result  of  compliance  with  the 
proposed  standards  because  there  is  no 
additional  cost  of  control.  There  are  also 
no  energy  or  solid  waste  impacts 
attributable  to  the  use  of  chemical  fume 
suppressants.  The  total  annual  reporting 
and  recordkeening  costs  of  the  proposed 
standards  would  ^  approximately  $3.8 
million. 

V.  Process  Description  and  Description 
of  Control  Technologies 

This  section  describes  the  chromium 
electroplating  and  anodizing  processes 
and  the  technologies  that  can  be  used  to 
control  chromium  emissions  from  these 
processes.  This  section  is  provided  to 
supplement  the  rationale  for  selection  of 
the  proposed  standards  presented  in 
section  VI.  For  more  detailed  process 
and  control  technology  descriptions, 
consult  the  BID  for  the  proposed 
standards  (see  ADDRESSES)  and  the  New 
Technology  Document  (see  ADDRESSES). 

A.  Process  Descriptions 

The  source  categories  that  would  be 
regulated  by  this  standard  are  those 
performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  and  chromium 
anodizing.  (Area  and  major  sources  of 
each  would  be  regulated  for  a  total  of  six 
source  categories.)  The  specific 
emission  sources  that  would  be 
regulated  are  the  electroplating  and 
anodizing  tanks.  Three  distinct 
processes  can  be  performed  in  these 
tanks:  chromic  acid  electroplating, 
trivalent  chromium  electroplating,  and 
chromium  anodizing.  Each  process  is 
described  below. 
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1.  C^mic  Add  Electroplating 

Chromic  add  electroplating  is  the 
most  widely  used  procedure  tor 
depositing  chromium  on  metal. 

Chromium  anhydride  (CrOa),  commonly 
refeired  to  in  the  indukry  as  chromic 
add,  is  the  hexavalent  chromium 
compmmd  used  to  formulate  the 
electroplating  bath.  Chromic  add 
electroplating  baths  typically  contain 
approximately  240  gA<  (32  oz/gal)  of 
chromic  add  and  2.4  g/L  (0.32  os^gal) 
of  sulfuric  add,  which  acts  as  a  bath 
catalyst 

Emissions  of  hexavalent  chromium 
from  the  electrodeposition  of  chromimn 
in  chromic  add  electroplating  baths 
occnir  primarily  because  of  the 
ineffidency  of  the  chromic  add 
electroplating  process.  Eighty  to  90 
percent  of  the  electrical  current  applied 
is  consxuned  by  the  evolution  of  oxygen 
and  hydrogen  gases  at  the  electrodes.  As 
the  bubbles  burst  at  the  surface  of  the 
electroplating  solution,  a  fine  chromic 
add  mist  is  formed.  The  rate  of  mist 
formation  is  a  function  of  the  chemical 
or  electrochemical  activity  in  the  tank 
and  increases  directly  with  the  amount 
of  ctirrent  (amperage}  applied  to  the 
taaik,  which  is  deten^ra  by  the 
amoimt  and  type  of  parts  plated  or 
s\irface  area  plated  in  the  tank  and  the 
current  densities  needed  to  efiectively 
plate  the  parts. 

In  hard  chromium  electroplating,  a 
relatively  thick  layer  of  chromium  is 
deposited  directly  on  a  base  metal 
(usually  steel)  to  provide  functional  or 
engineering  charaderistics  such  as 
harness,  a  low  coeffident  of  friction, 
and  wear  and  corrosion  resistance. 
chromium  electroplating  is  used  for 
items  such  as  hydraxilic  cylinders  and 
rods,  industrial  rolls,  zinc  die  castings, 
plastic  molds,  engine  components,  and 
marine  hardware.  Current  densities  for 
hard  chromium  electroplating  tanks 
range  from  1,600  to  6,500  amperes  per 
square  meter  of  surface  area  plated  (A/ 
m2)  (150  to  600  amperes  per  square  foot 
[A/ft2]).  Electroplating  times  range  fix)m 
one-half  hour  to  36  hours,  and 

few  to  seve:^  hundred  microns  (pm). 

In  decorative  chromium 
electroplating,  the  base  material  (e.g., 
brass,  steel,  dtiminiim,  or  plastic) 
geneidly  is  plated  with  layers  of  copper 
and  nickel  followed  by  a  relatively  thhi 
layer  of  chromium  to  provide  a  bright 
su^ce  Mfith  wear  and  tarnish 
resistance.  Decorative  chromium 
electroplating  is  used  for  items  such  as 
autom^ve  trim,  metal  furniture, 
bicydes,  hand  tools,  and  plumbing 
fixtures.  Current  deities  for  decorative 
chromiiun  electroplating  tanks  range 


iroih  540  to  2,400  A/m2  of  surface  area 
plated  (50  to  220  A/ft2).  Electroplating 
times  range  from  less  than  1  minute  to 
5  minutes,  and  electroplating 
thicknesses  range  from  0.003  to  2.5  pm 
(0.0001  to  0.1  mil). 

Hard  chromium  electroplating  tanks 
emit  significantly  more  c^mic  add 
emissions  than  decorative  chromi\un 
electroplating  tanks  because  of  the 
higher  ciirrent  densities  and  longer 
electroplating  times  required  to  achieve 
the  desired  plate  thickness.  Emissions 
from  both  hard  chromium  and 
decorative  chromium  electroplating  are 
comprised  almost  entirely  of  nexavalent 
chromium  because  a  chromic  add 
electroplating  process  is  used. 

2.  Trivalont  Chromiiun  Electroplating 
Trivalent  chromium  processes  are 
used  at  less  than  10  percent  of  the  2,800 
fadlities  with  decorative  chromiiun 
electroplating  tanks.  This  process  ^  not 
used  for  hard  chromium  electroplating 
because  the  trivalent  chromium  process, 
as  currently  formulated,  cannot  achieve 
the  full  range  of  plate  thicknesses 
necessary  for  most  hard  chromium 

TrivSent  (iuoi^um  processes  are 
applicable  for  the  full  range  of 
decorative  chromium  electroplating 
applications.  However,  because  the 
process  is  relatively  new.  it  does  not 
have  widespread  use.  Also,  spedal 
precautions  must  be  taken  wnen  a 
trivalent  cbromium  process  is  used  for 
electroplating  brass,  zinc,  and  tubular 
(hollow)  steel  parts.  If  there  is 
insuffident  coverage  of  nickel  on  the 
part,  the  exposed  b^  metals  may 
dissolve  in  the  trivalent  chromium 
electroplating  solution,  resulting  in 
contamination  of  the  bath.  ^ 

Contamination  problems  can  be 
overcome  throu^  the  application  of  a 
thicker  layer  of  ^ckel,  ue  use  of  ion 
exchange  columns  to  purify  the  bath, 
and  several  other  methods.  At  present, 
there  are  several  trivalent  chromium 
tanks  at  which  these  types  of  parts  are 
successfully  plated. 

Two  types  of  trivalent  chromium 
processes  are  commerdally  available: 
The  single-cell  and  the  double-cell.  The 
single-cell  process  is  a  halogen-based 
system  using  graphite  anodes  and 
additives  to  prevent  oxidation  of 
trivalent  chromium  at  the  anode.  In  this 
system,  the  anodes  are  in  dired  contad 
vidth  the  electroplating  solution.  The 
double-cell  process  is  a  sulfate-based 
system  in  wmch  lead  anodes  are 
encased  in  boxes  that  are  lined  with  a 
permeable  (ion-selective)  membrane  and 
that  contain  a  dilute  solution  of  sulfuric 
add.  This  system  eliminates  contad-and 
oxidation  of  the  trivalent  chromium 


electrolyte  at  the  anode.  The  double-cell 
process  requires  fewer  additives. 

The  main  di^rence  between  the 
trivalent  chromium  processes  and 
chromic  add  electroplating  processes  is 
in  the  chromium  electroplating  step. 

The  electroplating  bath  ^emistry  is 
different  for  trivalent  baths;  the  bath  is 
comprised  mostly  of  trivalent  chromium 
with  hexavalent  chromium  considered 
as  a  bath  contaminant.  Trivalent 
chromium  electroplating  solutions 
typically  contain  between  22  to  30  g/L 
(3  to  4  oz/gal)  of  trivalent  chromium. 

The  exad  compositions  of  trivalent 
chromium  electroplating  solutions  are 
proprietary.  The  process  lines  for 
trivalent  dDromium  electroplating 
processes  also  differ  from  those  used 
with  a  chromic  add  electroplating  bath. 
For  example,  additional  rinse  tai^  or 
post  dips  are  added  to  the  electroplating 
line  in  the  trivalent  chromium 
electroplating  processes. 

Tests  indicate  that  emissions  from 
trivalent  chromium  tanks  have  total 
chromium  concentrations  of  0.048  mg/ 
dscm  (2.1x10-9  gr/dscf)  and  hexavalent 
dlromium  emissions  of  0.004  mg/dscm 
(1.75xl0-«  gr/dscf).  Additional 
advantages  of  using  a  trivalent 
chromium  bath,  from  a  pollution 
prevention  standpoint,  are  discussed  in 
section  V.B.5. 

3.  Chromium  Anodizing 

In  the  chromium  anodizing  process, 
chromic  add  is  used  to  form  an  oxide 
layer  on  aluminum  that  provides 
corrosion  resistance.  The  chromium 
anodizing  process  is  used  primarily  to 
coat  airc^  parts  and  architectural 
structures  that  are  subject  to  high  stress 
and  corrosive  conditions.  The 
Department  of  Defense  (Naval  Air 
Systems  Command)  is  conducting 
research  on  alternatives  to  chromic  add 
anodizing  for  military  aircraft.  This 
research  focuses  on  the  use  of  a  sulfuric/ 
boric  add  anodizing  process.  If  the 
research  results  impact  the  current 
rulemaking,  they  ^1  be  made  available 
for  comment. 

The  chromic  acid  concentration  in 
anodizing  baths  is  approximately  50  to 
100  g/L  (7  to  13  oz/gal).  The  current 
densities  applied  range  from  1,550  to 
7,750  A/m2  (144  to  720  A/ft2)  of  surface 
area  anodiz^.  The  anodizing  time 
ranges  from  one-half  to  1  hour.  The 
anodizing  process  is  a  voltage- 
controlleid  process.  Voltage  is  appUed 
step-wise  (in  5  V  increments  per 
minute)  from  0  to  20  or  40  V  and 
maintained  at  the  desired  voltage  for  the 
remainder  of  the  anodizing  period. 
When  current  is  applied,  duomic  add 
breaks  down  in  the  anodizing  bath 
resulting  in  the  libmation  of  oxygen  and 
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hycfrogeo.  The  oxygen  evcdves  »/k  the 
surface  of  the  ahra^un  pert  where  it 
reacts  with  the  substrate  te  form  an 
aliiminura  oxide  layor.  At  the  seine 
time.  chrofnicaiKi  didmimic  acids 
ccmtaiBed  in  thebadi  react  with  tbe 
alummum  oxide  film  in  a  dissolving 
action,  winch  results  in  the  formatnm  of 
very  &ae  pores  that  ehbance  the 
continuatiou  of  currmt  Sow  to  the 
metal  surfece.  About  half  of  the 
oxidized  ahaimnam  is  retaiiied  as 
anodic  film,  and  die  remainder  goes  into 
solution  to  Ibrm  alumina-dmmnc  add 
compounds.  The  liberation  of  hydrogen 
and  axjgm  gas  results  in  the  formation 
of  a  fine  dnr^ic  add  mist  at  the  surface 
of  the  anodizing  sohition.  Misting  is 
more  pronounced  at  the  beginning  of 
the  anodizing  cycle  udien  there  is 
minimd  resistance  to  current  flow.  As 
the  mdde  fihn  develops  on  the  surfoce 
of  the  part,  the  resistance  to  current  flow 
is  higher,  and  less  mist  is  formed. 

B.  Description  of  Coairol  Techniques 

This  section  (nesenta  descriptions  of 
the  techniques  typically  used  to  control 
emissions  of  chromic  add  mist  from 
chromium  electroplating  and  anodizing 
tanks.  All  of  these  control  technologies 
are  effective  regardless  of  the  size  of  the 
operatiim.  In  particul«,  the  use  (tf  a 
given  technology  is  not  a  function  of 
whether  a  source  is  considered  major  or 
area.  A  more  complete  deacription  of 
these  control  tecb^logies  is  presented 
in  the  BID  for  the  proposed  standards 
(see  ADDRESSES)  and  in  the  New 
Technology  Report  (see  ADDRESSES). 
Control  t^mologies  (e.g.,  chevron- 
blade  mist  eliminators)  uat  were 
considered  less  stringent  than  the 
MACT  ffocKT  are  not  tnduded  in  the 
following  discussion.  However, 
informatitm  on  less-stxingmit  control 
technologies  is  presented  in  the  BID  for 
th^roposed  standards. 

The  oiscussiona  bdow  present 
information  concerning  t^  achievable 
emission  levels  and  percent  reductions 
(efficiencies)  for  the  vmous 
demonstrated  ccmtrol  measures.  Percent 
reduction  provides  a  convement  basis 
on  vdiich  to  compare  various  control 
techniques.  Percent  reduction  is 
determined  from  the  control  device  inlet 
and  outlet  mass  emission  rates. 

However,  the  availaUe  test  data  strongly 
indicate  that  outlet  chromium 
concentrations  within  each  class  of 
control  device  type  are  relatively 
constant  and  sore  not  influenced  by  the 
inlet  chromium  concentration  to  tiie 
control  device.  Thus,  tine  "control 
effideney"  actually  achieved  by  a  given 
control  device  weuM  vary  depmd^  on 
inlet  loading.  For  this  reason,  the  level 
of  control  a^^ed  to  each  control 


technique  in  the  discussion  hefow  is 
based  on  the  percent  reduction 
achievdUe  by  vrefi-maintained  units  at 
representative  inlet  loading  (refer  to 
chapters  4  and  5  of  the  BID)  and  fs  used 

emissicm  reduction  impact  associated 
wih  ahemative  control  techniq|ues. 

1.  Packed-Bed  Scnhbers 

Padced-bed  scrubbers  are  typically 
used  by  hod  and  decorative  chromium 
electroplating  and  chromic  acid 
anodtdng  tadis  to  contnd  emissions  of 
chromic  acid  mist.  Both  single  nad 
double  packed-bed  designs  are  used. 
Chromic  acid  mist  is  removed  from  the 
gas  stream  primarily  by  impacticm  of 
droplets  on  packing  nr^a. 

First,  the  gas  stream  is  wetted  by 
spraying  watnr  countercurrent  to  the  gM 
flow  to  enlarge  the  droplet  size.  The  gas 
stream  then  passes  thr^gh  the  pack^ 
bed(sl  where  the  dr^Iets  impinge  on 
he  packing  media.  peddng  media 
used  to  control  chromic  acid  mist 
typically  are  made  of  pcdyprop3rIene  tmd 
are  configured  to  have  a  Mgh  surfiK»- 
area-to-vdume  ratio.  Packing  depth  is 
typically  about  0.3  to  0.0  m  (1  to  2  ft), 
fo  most  cases,  the  packed-bed  section  of 
the  scrubber  is  folkiwed  a  mist 
eliminator  section  comprised  of  a  single 
chevron-blade  mist  eliminator.  The  mirt 
eliminator  removes  any  water  entrained 
from  the  packed-bed  section.  Treated 
gases  then  pass  through  an  induced 
draft  fan  and  out  a  stadc  or  exhaust  vent. 
The  scrubber  water  is  usually 
recirculated  and  periodically  tapped 
and  dischmged  to  the  electr^ating 
tanks  as  makeup  solution. 

The  cqiefating  parameters  that  most 
greatly  wect  the  performance 
packed-bed  scrubbers  include  the  gas 
velocity  entering  the  packed  bed  and  the 
liquid-to-gas  ratio.  Removal  of  chromic 
acid  mist  is  accomplished  by  redticing 
the  velocity  of  he  gas  stream  in  an 
expansion  diamber  at  the  inlet  of  he 
scrubber.  The  vriodty  must  be 
maintained  at  a  rate  such  that  the 
droplets  possess  sufficient  energy  to 
collide  wih  he  padcing  media. 
Operation  of  packed-bed  units  at  g^ter 
han  he  design  gas  velcxnty  will 
decrease  gravitational  setthng  of 
chromic  a^d  droplets  upstream  of  he 
packed  bed.  An  increase  of  he  gas 
vekxdty  above  optimal  levels  also 
cause  reehrainment  of  chromic  add 
droplets  from  he  packed  bed  and 
contribute  to  an  overall  decrease  in 
collection  efficimmy.  If  the  liquid-to-gas 
ratio  is  too  high^  he  packed  bed  will 
become  fioo<^  and  tiie  gas  flow  will  be 
’  restricted.  A  hquid-to-gas  ratio  that  is 
too  low  will  resuk  in  insulfident 
wetting  of  the  pacdced  bed,  leaving 


porticms  of  he  bed  dry.  Ihis  hhibits 
interception  of  perticleeby  he  fluid 
boundffiriee  on  ^  peddng  material. 

Also,  the  inlet  gae  stream  will  not  be 
wetted  enough  to  alkw  enlargAneiit  of 
he  chromic  add  droplets.  Hierefore,  a 
liquid-to-gae  ratio  that  is  too  kwr  wiQ 
result  in  lower  collection  efiSdendes. 

Other  factofs  hat  affect  performance 
indude  the  su3tfoce  contact  area  and 
distthotiaa  of  he  paddng  madia. 
Inadequate  suxfooe  cnntact  mas  results 
in  lea  impingement  and.  has,  lea 
removal  oi  cnronac  add  mist. 
Nommifonii  distrSmtion  or  setthng  of 
he  paddng  media  in  its  frame  results  in 
channeking  or  bypass,  whk±t  advenely 
affects  scrubber  perfrmnaiioa.  Also, 
plugging  of  he  spray  nozzla  used  for 
pacj^iig  media  washdown  can  resuk  iu 
excessive  buildup  of  chromic  add  on 
he  packing  med^  leading  to 
reentrainmenl  m  plugging  of  the  bed. 

Two  independent  studm  were 
conducted  by  the  Ag^nqr  to  determine 
he  effects  on  (1)  Q^mic  add 
concentrations  in  the  scrubber  water; 
and  (2)  overhead  washdown  on  scrubber 
perfcHmance.  The  results  of  the 
recirculation  stiKly  indicate  hrf  the 
chromic  add  concoitraticHi  erf  the 
scrubber  wder  does  not  significantly 
affect  scrubber  performance.  However,  a 
slight  increase  in  emissions  wa  noted 
at  scrubber  water  concentrations  above 
45  g/L  (6  oz/gal).  Therefore,  the  Agency 
is  requiring  mat  chromic  acid 
concentrations  in  he  scrubber  be 
maintained  below  45  g/L  C6  ozAgal). 

Most  plants  t3q)icany  nave  scrubber 
water  concentrations  less  than  15  g/L  (2 
oz/gal).  Results  from  the  wahdown 
study  indicated  that  p»iodic  flooding  of 
he  packed  bed  wih  clean  wate^  hel^ 
to  clean  packing  media  and  prevent 
degradation  in  me  p^ frurmance  of  he 
unit  However,  continuoua  washdown 
of  he  packing  media  does  not 
significantly  improve  peifonnooce 
beyond  hat  achieved  wih  periodic 
washdown.  Emission  test  results  also 
suggest  hat  doulrfe  packed-bed  desi^ 
do  not  improve  the  peifoimmica  level 
beyond  hat  achieved  wih  single 
paiJ:ed-bed  designs.  The  EPA  requests 
comments  on  he  appropriateness  of  the 
scrubber  water  concmitralion  value  or 
any  data  to  indicate  he  significance  of 
increase  in  chromium  emi^ons  relrfive 
to  he  scrubber  water  conceatration. 

As  discussed  previously,  ha  inlet 
loading  to  pack^bed  senhbers  does 
not  affect  the  outlet  concentration 
achieved:  tiierefore,  he  percent 
reduction  achieved  by  ha  control 
device  is  dependent  upcm  he  inlet 
concentration  level.  chromiiun 
electroplating  tanks  typically  have  high 
inlet  concentrations  (above 
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approximately  3  mg/dscm  [0.001  gr/ 
dscfl).  Decorative  chromiiun 
electroplating  and  anodizing  tanks, 
which  operate  with  lower  current 
densities,  produce  lower  emissions, 
about  one-third  that  encoimtered  at 
representative  hard  chromium 
electroplating  tanks. 

Control  device  vendors  estimate  that 
removal  efficiencies  for  packed-bed 
scrubbers  range  from  95  to  99  percent. 
The  control  efficiencies  achieved  by 
existing  chromium  electroplating  and 
anodizing  tanks  using  pacxed-hed 
scrubbers  are  often  on  the  low  end  of 
this  range  because  of  the  less-than- 
optimum  operating  and  maintenance 
practices  prevalent  in  the  industry. 

Based  on  data  obtained  dining  EPA’s 
emission  test  program,  packed-bed 
scrubbers  with  periodic  washdown  can 
achieve  outlet  hexavalent  chromium 
concentrations  of  0.03  mg/dscm 
(1.3x10-5  gr/dscf).  Assuming 
performance  of  the  control  device  at 
proper  conditions,  a  99  percent  control 
efficiency  for  packed-bed  scrubbers  is 
achievable  at  the  higher  inlet 
concentrations  typically  found  in  hard 
chromium  electroplating  tanks;  97 

{>ercent  efficiency  is  achievable  at  the 
ower  inlet  concentrations  found  at 
decorative  chromium  electroplating  and 
anodizing  tanks. 

Operating  costs  for  packed-bed 
scrubbers  depend  on  unit  size.  The  size 
is  a  function  of  the  airflow  rate,  which 
is  determined  by  the  surface  area  and 
configuration  of  the  electroplating  or 
anodizing  tank(s). 

2.  Composite  Mesh-Pads 

Composite  mesh-pads  consist  of 
layers  of  interlocked  fibers  densely 
packed  between  two  supporting  grids. 
The  composite  mesh  pad  was  developed 
to  remove  small  particles  (<5  pm  [0.2 
mils])  that  were  not  eftectively 
controlled  by  conventional 
technologies.  The  layers  of  material  in 
composite  pads  are  arranged  with  the 
smallest  diameter  fiber  layer  located  in 
the  center  of  the  pad  and  progressively 
larger' diameter  layers  located  on  both 
sides  of  the  center.  The  fiber  diameters 
used  in  these  pads  range  from  0.005  to 
0.08  cm  [2  to  32  mils]).  Particles  larger 
than  1  pm  (0.025  mil),  traveling  with 
sufficient  velocity,  collide  with  the 
fibers  in  the  first  portion  of  the  pad  and 
adhere  to  their  sv^aces.  These  captured 
particles  coalesce  into  larger  droplets  as 
they  travel  through  the  small-diameter 
fiber  layers  in  the  center  of  the  pad. 
These  enlarged  particles  either  drain  to 
the  bottom  of  the  imit  or  are  reentrained 
in  the  gas  stream.  The  reentrained 
particles  are  then  captured  by  the  large- 


diameter  fiber  layers  in  the  back  of  the 
pad. 

Factors  that  affect  the  performance  of 
mesh-pad  mist  eliminators  include  the 
pad  cleaning  frequency,  the  velocity  of 
the  gas  stream,  and  the  particle  size  of 
the  entrained  pollutant.  Pad  cleaning 
frequency  is  related  to  the  tendency  of 
mew  pa^  to  plug  if  chromic  acid  is 
allowed  to  build  up  on  the  pad  material. 
The  mesh  pads  should  be  washed  down 
with  water  at  least  daily  to  reduce  the 
chance  of  plugging. 

Gas  stream  velocity  and  particle  size 
affect  performance  hi^iise  as  velocity 
increases,  collection  of  particles  through 
the  mechanism  of  inertial  impaction 
increases.  Thus,  gas  velocities  that  are 
too  low  can  result  in  reduced 
performance.  However,  gas  velocities 
that  are  too  high  also  can  reduce 
performance  because  particles  may 
become  reentrained  in  the  gas  stream. 

Based  on  emission  test  results,  a 
composite  mesh-pad  system  can  achieve 
outlet  hexavalent  chromium 
concentrations  of  0.013  mg/dscm 
(5.7x10 -«  gr/dscf).  At  representative 
inlet  loadings,  the  percent  reduction 
achieved  by  a  composite  mesh-pad 
system  is  greater  than  99.5  percent  at 
the  higher  inlet  loadings  typical  for  a 
hard  diromium  electroplating 
operation. 

Operating  costs  for  composite  mesh- 
pad  systems  depend  on  the  size  and  the 
type  of  control  equipment  that  is  used 
in  conjunction  with  the  composite  pads 
(e.g.,  packed-bed  scrubbers  or  a  series  of 
mesh  pads).  The  size  of  the  vmit  is  a 
function  of  the  airflow  rate,  which  is 
determined  by  the  surface  area  and 
-  configuration  of  the  electroplating  or 
anodizing  tank(s).  ^ 

3.  Fiber-Bed  Mist  Eliminators 

Fiber-bed  mist  eliminators  have  been 
used  predominantly  to  control  acid 
mists  from  sulfuric,  phosphoric,  and 
nitric  acid  plants.  One  system,  however, 
is  known  to  be  in  place  to  control 
chromium  emissions  from  electroplating 
tanks.  Fiber-bed  mist  eliminators 
remove  contaminants  from  a  gas  stream 
through  the  mechanisms  of  inertial 
impaction  and  Brownian  diffusion. 
Fil^r-bed  mist  eliminators  that  are 
designed  based  on  inertial  impaction  as 
the  principal  control  mechanism  are 
more  efficient  than  other  control  devices 
that  use  this  mechanism  (e.g.,  packed- 
bed  scrubbers)  because  of  the  ffigher 
sxirface  area-to-volume  ratios.  These 
higher  ratios  result  in  greater 
obstruction  of  the  gas  flow,  which 
provides  additional  opportunities  for 
impaction.  Fiber  beds  designed  for 
contaminemt  removal  by  Brownian 
diffusion  as  well  as  inertial  impaction 


are  the  most  efficient  mist  eliminators 
ciirrently  available.  These  units  are 
typically  installed  downstream  of  an 
existing  control  system.  Fiber-bed  mist 
eliminators  are  not  recommended  as  the 
first  stage  of  a  control  system  because  of 
their  tendency  to  plug.  An  existing 
control  system,  such  as  mesh  pads  or  a 
packed-bed  scrubber,  should  precede 
the  fiber-bed  mist  eliminator  to  remove 
the  majority  of  the  emissions  and  thus, 
prevent  plugging  of  the  fiber  bed. 

Fiber-bed  mist  eliminators  typically 
consist  of  one  or  more  fiber  beds.  Ea(^ 
bed  consists  of  a  hollow  cylinder 
formed  frnm  two  concentric  screens 
attached  to  a  top  flange  and  a  bottom 
drain  plate  (fiber  cage).  The  fiber  packed 
into  the  aimular  space  between  the  two 
screens  forms  a  bed  with  a  radial 
thickness  of  5  to  8  centimeters  (cm)  (2 
to  3  inches  (in.)).  The  cages  are  typically 
fabricated  from  either  metd-  or 
fiberglass-reinforced  plastic.  The  fibers 
are  fabricated  from  glass,  ceramic, 
plastic,  or  metal  in  bulk  (loose)  or 
roving  (rope)  form.  The  individual  fibers 
are  usudly  less  than  25  pm  (1  mil)  in 
diameter. 

A  typical  impaction  cylinder  has  an 
outside  screen  diameter  of  66  cm  (26 
in.),  a  bed  thickness  of  5  cm  (2  in.),  and 
an  overall  length  of  180  cm  (72  in.). 
Pressure  drops  for  impaction  imits  range 
from  0.12  to  2.0  kiloPascals  (kPa)  (0.5  to 
8  inches  of  water  column  [in.  w.c.]). 

Fiber-bed  mist  eliminators  are  also 
equipped  with  two  spray  nozzles.  One 
nozzle  is  located  at  the  top  of  the  imit 
and  is  used  to  wash  down  any  large 
particles  that  may  clog  the  mist 
eliminator.  The  other  nozzle  is  located 
at  the  bottom  of  the  \mit  and  is  used  as 
an  aerosol  spray  to  remove  any 
contaminants  in  the  mist  eliminator  that 
may  cause  plugging  or  improper 
drainage. 

Fiber-bed  units  are  designed  for 
horizontal,  concmrent  gas-liquid  flow 
through  the  bed.  The  contaminated  gas 
stream  and  water  flow  to  the 
downstream  face  of  the  bed,  and  the 
acid  mist  in  the  gas  stream  impacts  on 
the  surface  of  the  fibers  and  drains 
down  the  outer  face  of  the  bed  to  the 
sump,  while  the  cleaned  gas  flows  up 
and  out  the  top  of  the  unit. 

The  major  factors  affecting  the' 
performance  of  the  fiber-bed  mist 
eliminator  are  the  gas  velocity  and 
pressure  drop.  As  with  mesh-pad  mist 
eliminators,  gas  flow  rates  wiffi 
impaction-type,  fiber-bed  imits  must  be 
maintained  above  a  certain  lower  limit 
because  of  the  decrease  in  efficiency  of 
inertial  impaction  at  low  flow  rates.  The 
maximum  gas  flow  rate  in  fiber-bed  mist 
eluninators  is  limited  by  either:  (1)  A 
decrease  in  efficiency  with  increasing 
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gas  flow  rate  or  (2)  •  gas-phase  pressure 
drop  hmitatioii. 

Fiber^ied  mist  elimiaatars,  using 
impaction-type  cylindeis,  have  recently 
been  employ^^  a  Naval  depot  that 
performs  dmmiiizm  electroptating  and 
emodizing.  Prior  to  entering  the  ^er- 
bed  mist  eliminators,  each  dnomic  acid 
stream  is  controlled  with  a  vertical-^ow, 
single  packed-bed  scruUief  unit  with 
chevrtm-blade  mist  eliminators 
preceding  and  following  the  scrubber. 

As  previously  discussed,  this 
configuration  is  designed  to  prevent 
plugging  of  the  fibeibed  unit. 

Emisnons  test  results  on  fiber-bed 
mist  eliminators  suggest  that  these 
systems  are  capable  of  achieving  outlet 
total  chromium  concentrations  of 
1.0x10 -*mg/dscm  (4.4x10-8  gr/dscl) 
with  corresponding  removal  efficiencies 
greater  than  99.9  percent. 

Operating  costs  for  fiber-bed  mist 
eliminators  depend  on  the  size  and  the 
design  pressure  drop.  The  size  of  the 
unit  is  a  function  of  the  airflow  rate, 
which  is  determined  by  the  surface  area 
and  configuration  of  the  electroplating 
or  anodizing  tank(s).  The  design 
pressure  drop  is  a  fimction  of  the 
density  of  the  fiber  bed.  The  higher  the 
bed  density,  the  higher  the  pressure 
drop.  Net  annualized  costs  for  fiber-bed 
mist  eliminators  are  approximately  200 
percent  higher  than  the  costs  for  single 
packed-bed  scrubbers  at  both  new  and 
existing  facilities,  and  approximately  90 
percent  hi^er  than  composite  me^- 
pad  systems.  These  costs  account  for  the 
additional  control  device,  such  as  a 
packed-bed  scrubber,  that  is  required 
prior  to  die  fiber-bed  mist  eliminator  to 
prevent  plugging.  The  only  fiber-bed 
mist  eliminator  system  known  to  be 
controlling  chromic  acid  emissions  from 
electroplating  tanks  is  located  at  a 
government,  not  a  commercial,  facility, 
and  is  not  considered  a  similar  source. 
Because  of  this  fact  and  the  costs 
associated  with  this  control  d^ce,  EPA 
has  determined  that  fiber-bed  mist 
eliminators  are  not  MACT  for  new 
sources  but  are  considered  an  emerging 
technology  for  the  source  categories 
being  regulated. 

4.  Chemical  Fume  Suppressants 
Chemical  fume  suppressants  are 
compounds  that  are  added  directly  to 
chromium  electroplating  and  anodizing 
baths  to  reduce  orinhib^  misting.  Fume 
suppressants  include  three  types: 
wetting  agents,  foam  blankets,  and 
combinaticKis  that  include  bc^  a 
wetting  agent  and  a  foam  blanket. 
Trivalent  chroinhtza  etectroplating 
solutions  also  contain  wetting  agents.  In 
the  trivalent  chromium  bath,  however,  a 
wetting  agmit  is  used  to  oihance  the 


xmiformity  of  electroplating  thickness, 
not  as  a  fiime  suppressant.  Therefore, 
the  following  discussion  of  fume 
suppressants  as  a  control  technology  is 
specific  to  hexavalent  duromium  baths. 
Information  cm  trivalent  chromium 
baths  can  be  found  in  sections  V.A.2 
and  V.B.5. 

An  important  distinction  between 
wetting  agents  and  foam  blankets  is  in 
the  medxanism  by  which  they  reduce 
emissions.  Wetting  agents  reduce  or 
inhibit  misting  by  lowering  the  surface 
tension  of  the  electroplatmg  or 
anodizing  bath.  When  the  surface 
tension  of  the  solution  is  reduced,  gases 
escape  at  the  sxirfoce  of  the 
electroplating  solution  with  less  of  a 
“bursting”  effect,  forming  less  mist. 
Fume  suppressants  that  produce  a  foam 
blanket  do  not  preclude  the  formation  of 
chromic  acid  mist,  but  rath»’  trap  the 
mist  formed  imder  a  blanket  of  foam. 

Fume  suppressants  are  used  widely 
by  decorative  chromium  eleclroplaters. 
Hard  chromium  platers  seldom  use 
fume  suppressants  because  the  wetting 
agents  used  aggravate  pitting,  which 
affects  the  quality  of  the  hard  chromium 
plate.  Also,  when  foam  blankets  are 
used,  there  is  a  potential  for  explosion 
of  the  entrapped  hydrogen  gas.  These 
tendencies  are  more  pronounced  in  hard 
chromium  electroplating  than  in 
decorative  chromium  electroplatmg 
because  of  the  higher  current  densities, 
longer  electroplating  times,  and  thicker 
deposits  associated  with  heu'd  chromium 
electroplating  tanks. 

a.  Wetting  Agents.  The  most  common 
types  of  wetting  agents  used  are 
fluorinated  wetting  agents,  which  are 
very  stable  throu^out  a  wide  range  of 
operating  temperatures,  current 
densities,  chromic  add  concentrations, 
and  oxidation-reduction  reactions.  A 
number  of  fume  suppressant 
formulators  indicate  that  wetting  agents 
that  are  flxiorocarbon-based  may 
aggravate  pitting  and  defacts  in  base 
metals  wh«i  eledroplating  thickness 
exceeds  13  to  25  pm  (0.5  to  1  mil).  Some 
fume  supjwessant  vendor  literature 
recommends  caution  regarding  use  of 
these  compounds  as  the  chromium 
thickness  increases  beyond  25  to  100 
pm  (1  to  4  mils)  (depending  on  the 
product).  However,  some  manufeeturers 
now  state  that  certain  base  metals  have 
a  tendency  to  pit  and  diat  this  tendency 
is  not  aggravated  by  the  use  of  fume 
suppressant  additives. 

L^omic  add  electroplating  baths 
typically  have  a  surface  tension  of  about 
70  dynes/cm  (4.8xia-a  lb«/ft).  The 
addition  of  a  wetting  ageat  can 
effectively  lower  the  surface  tension  of 
these  baths  to  about  46  dynes/cm 
(2.7x10-3  Ibffft).  Further  adffitions  of 


the  wetting  agent  will  not  lower  the 
surface  tension  of  die  electroplatmg 
solution  appredably  beyond'  diis  point. 
Surface  tensions  between  30  to  40 
djmes/cm  (2.0x10-3  to  2.7xl®-»Ib^ft) 
minimize  chromic  add  mist  formation 
because  the  hychogm  and  oxygen  gas 
bubbles  gmierated  during  electroplating 
do  not  burst  at  the  surfoce  of  tha 
electroplating  tank  as  they  do  at  hitler 
bath  surface  tendons. 

The  initial  makeup:  volume  of  wetting 
agents  is  determined  by  the  volume  of 
electraplating  or  «nodidng  soh^on.  and 
the  temperature  of  the  b^L  They  are 
depleted  from  electroplatizig  and 
anodizing  baths  by  dragout  Dragout  is 
the  solution  earned  out  of  tha 
electroplating  or  anodizing  tank  by  parts 
as  the  parts  eue  transferred  between 
tanks.  MonitcKing  the  smfece  tension  of 
the  electroplating  or  anodizing  both  is 
the  most  effective  method  for 
determining  when  to  add  wetting  agent 
to  the  bath.  The  surface  tenskm  of  the 
bath  cmi  be  determined  by  using  an 
easy-to-use,  relatively  inexpensive 
device  called  a  stalagmomator. 

b.  Foam  Blankets.  Foam  blemkets  ora 
formed  by  agitation  produced  by  the 
hydrogen  and  oxygen  gas  bubbles 
generated  during  electroplatmg.  Cbice 
formed,  the  foam  blanket  ^  usually 
maintained  at  a  thickness  of  1.3  to  2.S 
cm  (0.5  to  1.0  in.)  and  covers  the  entire 
surface  of  the  electroplating  bath.  Foam 
blankets  trap  the  hydrogen  gas  and 
chromic  acid  mist  in  tha  foam  layer.  In 
order  to  maintain  tha  desired  foem 
thickness  around  the  cathode,  a  heavy 
foam  layer  can  develop  in  other  areas 
(comers)  of  the  tank,  fo  these  heavy 
foam  areas,  hydrogen  gases  vrill 
up  and  if  a  spark  is  generated  (e.g.,  fiom 
the  contacting  equipment)  a  hydrogen 
explosion  can  occur.  As  a  result  of  this 
explosion,  the  foam  layer,  along  with  a 
portion  of  the  electroplating  solution,  is 
blown  out  of  the  tank,  and  the 
chromium  plate  on  the  part  may  be 
damaged.  If  the  foam  layer  is  not 
maintained  at  a  minimum  reasonable 
thickness,  the  ability  of  the  foam  layer 
to  inhibit  misting  Is  reduced. 

Initial  makeup  volumes  of  foam 
blanket  solutions  are  determined  by  the 
surface  area  of  the  electroplating  bath, 
amount  of  current  applied,  and 
temperature  and  chromic  acid 
concentration  of  tiie  electroplating  bath. 
Generally,  the  lower  the  temperature, 
the  less  product  is  needed. 

Foam  blankets  are  depleted  primarily 
by  decomposition:  however,  dragout  of 
the  foam  may  also  be  a  factor.  Also, 
foam  bhmkets  may  be  pulled  into 
ventilation  hoods  if  the  sohition  level  is 
too  close  to  the  hoods.  Some  t3^s  may 
also  be  depleted  by  excessive  air 
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agitation  of  the  bath.  Appreciable 
concentrations  of  alkali  metal  ions, 
especially  potassixim,  tend  to  reduce  the 
solubility  of  some  foam  blankets. 

Visual  monitoring  of  the  thickness  of 
the  foam  blanket  is  the  most  common 
method  for  determining  when  to  add 
foam  blanket  solution  to  the  bath.  The 
frequency  of  the  maintenance  additions 
depends  on  the  amount  of  work 
processed  through  the  electroplating 
tank  and  the  dragout  rate  of  the 
solution. 

c.  Combination  Fume  Suppressants. 
Combination  fume  suppressants 
(wetting  agent  plus  a  foam  blanket) 
reduce  the  smface  tension  of  the 
electroplating  bath  while  forming  a 
foam  blanket  over  the  surface.  Because 
of  the  s)rnergistic  effects  of  the  two 
components,  less  product  is  required 
than  if  either  the  wetting  agent  or  the 
foEun  blanket  were  used  alone. 

d.  Factors  Affecting  Performance  and 
Cost  of  Fume  Suppressants.  The  main 
factor  affecting  the  performance  of 
chemical  fume  suppressants  is  the 
amount  of  fume  suppressant  present  in 
the  electroplating  or  anodizing  bath.  If 
insufffcient  wetting  agent  is  present  in 
the  bath,  the  smface  tension  of  the 
solution  will  not  be  maintained  below 
40  dynes/cm  (2.7x10-3  Ibf/ft)  and, 
therefore,  the  effectiveness  of  the 
wetting  agent  in  inhibiting  misting  will 
be  substantially  reduced.  If  a  foam 
blanket  is  used,  proper  care  must  be 
taken  to  maintain  the  foam  blanket  at 
the  specified  thickness  because  a  thin 
foam  layer  will  not  entrap  the  chromic 
acid  mist  efficiently,  and  areas  of  heavy 
foam  may  cause  a  hydrogen  gas  buildup 
and  explosion  potential. 

Emission  tests  were  conducted  on  a 
decorative  chromiiun  electroplating  line 
with  and  without  fume  suppressants. 
Two  types  of  fume  suppressants  were 
evaluated  during  the  test  program:  (1)  A 
foam  blanket;  and  (2)  a  combination 
foam  blanket  and  wetting  agent.  Test 
results  indicate  that  fume  suppressants 
are  extremely  effective  in  inffibiting  the 
release  of  chromic  acid  mist.  Hexavalent 
chromi\im  concentrations  range  firom 
0.001  to  0.007  mg/dscm  (4.4x10-"^  to 
3.1x10 -«  gr/dscf)  when  a  foam  blanket 
or  a  combination  foam  blanket  and  fume 
suppressant  is  used  in  the  electroplating 
bath.  The  hexavalent  chromium 
concentrations  measured  when  the 
combination  foam  blanket  and  wetting 
agent  were  used  ranged  fi*om  0.001  to 
0.003  mg/dscm  (4.4x10-7  to  1.3xl0-« 
gr/dscf).  These  res\ilts  indicated  that  the 
combination  fume  suppressant  might  be 
marginally  more  effe^ve  than  the  foam 
blanket  type  suppressant.  Both  types  of 
fume  suppressants  reduced  chromium 


emissions  by  more  than  99.5  percent 
compared  to  imcontrolled  levels. 

The  costs  of  using  chemical  fume 
suppressants  depend  upon  the  tank 
capacity,  the  amount  of  current  applied, 
and  the  number  of  parts  processed. 

5.  Source  Reduction  and  Recycling 
The  Pollution  Prevention  Act  of  1990 
estabUshes  the  following  environmental 
management  hierarchy  as  national 
poli^: 

a.  Pollution  should  be  prevented  or 
reduced  at  the  source  wherever  feasible; 

b.  Pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner  wherever 
feasible; 

c.  Pollution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  wherever 
feasible;  and 

d.  Disposal  or  other  release  into  thp 
environment  should  be  employed  only 
as  a  last  resort  and  should  be  conducted 
in  an  environmentally  safe  manner. 

Although  the  Act  does  not  specifically 
define  “pollution  prevention,”  it  states 
that  source  reduction  is  fundamentally 
different  and  more  desirable  than  waste 
management  and  pollution  control. 
Source  reduction  is  defined  as  any 
practice  that  reduces  the  amount  of  any 
heizardous  substance  entering  the  waste 
stream  or  otherwise  released  into  the 
environment  prior  to  recycling, 
treatment,  or  disposal. 

There  are  two  source  reduction 
alternatives  available  for  decorative 
chromium  electroplating  tanks.  The  first 
involves  the  use  of  a  trivalent  chromium 
electroplating  process  instead  of  a 
chromic  add  process.  This  alternative 
has  two  primary  benefits.  First,  trivaldnt 
chromium  may  be  less  toxic  than 
hexavalent  chromium  and  is  not 
presently  classified  as  a  known  human 
carcinogen,  as  is  hexavalent  chromium. 
A  second  benefit  is  that  these  processes 
also  result  in  less  total  chromium  in 
process  wastewaters  because  of  the 
lower  total  chromiiim  concentrations  in 
the  electroplating  baths  as  compared  to 
chromic  acid  electroplating  baths.  The 
total  chromium  concentration  of 
trivalent  chromium  solutions  is 
approximately  one-fifth  that  of 
hexavalent  chromium  solutions.  In 
addition,  less  sludge  is  generated 
because  of  the  lower  total  chromium 
content  in  the  wastewater.  As  discussed 
in  section  VI.K.  of  this  preamble,  EPA 
spedfically  requests  comment  on 
whether  the  trivalent  chromium 
electroplating  process  should  be 
required  for  ^  new  decorative 
chromiiim  electroplaters. 

The  addition  of  ::hemical  fume 
suppressants  is  also  considered  to  be  a 


source  reduction  technique  because 
fume  suppressants  inhibit  emissions  at 
the  source.  As  mentioned  previously, 
chemical  fume  suppressants  are 
extremely  effective  (greater  than  99.5 
percent)  in  reducing  emissions  from 
decorative  chromium  electroplating  and 
anodizing  tanks. 

In  addition,  each  of  the  add-on  . 
pollution  control  techniques  being 
considered  for  this  source  category  has 
a  recycling  element;  they  allow  for 
recycling  of  all  collected  chromium 
and/or  reductions  in  the  total 
wastewater  treatment  burden  of  a 
facility.  All  of  the  effluent  generated 
fit>m  ffie  control  devices  at  hard 
chromium  electroplating  and  anodizing 
tanks  is  recycled  back  to  the 
electroplating  tank  to  make  up  for 
evaporative  losses.  At  decorative 
chromium  electroplating  tanks,  where 
large  quantities  of  rinse  water  are 
generated,  scrubbers  are  often  used  as 
evaporators  that  reduce  the  total 
wastewater  treatment  burden  by 
concentrating  the  process  rinse  waters 
prior  to  treatment.  For  this  reason,  a 
large  majority  of  decorative  chromium 
electroplaters  continue  to  operate 
scrubbers  in  conjunction  with  fume 
suppressants.  As  discussed  in  section 
VI.K.  of  this  preamble,  EPA  specifically 
requests  comment  on  whether  the  fihal 
standards  should  reqmre  recycling  of 
the  wastewater. 

Unlike  decorative  chromium 
electroplating  tanks,  hard  chromium 
electroplating  tanks  typically  do  not  use 
fume  suppressants  either  alone  or  in 
conjunction  with  an  add-on  control 
device.  As  discussed  earlier,  wetting 
agents  can  cause  pitting  in  the  hard 
chromium  plate  and,  historically,  foam 
blankets  have  been  viewed  as  explosion 
hazards.  However,  EPA  obtained  data 
from  a  test  at  a  hard  chromiiim 
electroplating  operation  using  a  fume 
suppressant  (a  combination  wetting 
agent/foam  blanket)  in  conjunction  with 
an  add-on  control  device,  a  mesh-pad 
mist  eliminator.  The  EPA  also 
performed  a  test  to  measure  emissions 
firom  a  system  involving  the  use  of  a 
foam  blanket  and  polypropylene  balls  in 
conjunction  with  a  packed-bed  scrubber 
to  control  emissions  at  a  hard  chromium 
electroplating  operation.  These  data 
indicate  that  chromiiun  removal 
efficiencies  averaged  97.7  percent  when 
a  foam  blanket  was  used  and  only  60.1 
percent  with  the  use  of  a  combination 
fume  suppressant.  (These  control 
efficiencies  do  not  include  control 
associated  with  the  add-on  control 
device,  only  the  control  associated  with 
the  foam  blanket  or  fume  suppressant. 
Outlet  concentrations,  considering 
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control,  are  provided  in  the  paragraph 
below.) 

The  significant  difierence  in  the 
performance  of  the  foam  blanket 
compared  to  that  of  the  combination 
fume  suppressant  at  the  hard  chromium 
electroplating  tanks  cannot  be  explained 
by  information  obtained  at  the  time  of 
testing.  Possible  explanations  for  this 
inconsistency  include  differences  in  the 
maintenance  of  foam  blankets, 
characteristics  of  the  parts  being  plated, 
and  the  transportation  and  handling  of 
the  parts  in  the  electroplating  bath.  The 
data  do  indicate  that  the  use  of  foam 
blankets  and  combination  fume 
suppressants  in  hard  chromium 
electroplating  tanks  is  less  effective  than 
the  use  of  these  compounds  in 
decorative  chromium  electroplating 
tanks. 

The  above  tests  also  indicated  that 
overall  emissions  from  a  fume 
suppressant  or  foam  blanket/control 
device  system  were  lower  than  emission 
rates  achieved  solely  with  a  control 
device.  The  emissions  from  the  fume 
suppressant/mist  eliminator  were 
measured  as  0.008  mg/dscm  (3.5x10 
gr/dscf),  a  30  percent  improvement  in 
emission  control  over  that  obtained  with 
the  mist  eliminator  system  alone. 
Emissions  from  the  foam  blanket/ 
packed-bed  scrubber  system  were  also 
measured  as  0.008  mg/dscm  (3.5x10-6 
gr/dscf).  an  86  percent  increase  in 
emission  control  over  that  obtained  with 
the  packed-bed  scrubber  system  alone. 
However,  as  previously  stated,  wetting 
agents  can  cause  pitting  in  the  hard 
c^omium  plate,  and  foam  blankets 
have  a  potential  explosion  hazard. 
Therefore,  the  use  of  foam  blankets  and/ 
or  wetting  agents  in  conjimction  with 
add-on  control  devices  was  not 
considered  feasible  for  the  entire  range 
of  hard  chromium  electroplating  tanl^ 
and  is  not  included  as  a  regulatory 
alternative.  This  does  not  preclude  the 
use  of  these  methods  by  some  facilities, 
such  as  those  tested,  which  may  be  able 
to  comply  with  the  standard  by  using 
wetting  agents  or  foam  blankets  in 
conjunction  with  an  add-on  control 
device. 

VI.  Rationale  for  Selection  of  the 
Proposed  Standards 

This  section  describes  the  rationale 
for  the  decisions  made  by  the 
Administrator  in  selecting  the  proposed 
standards. 

A.  Selection  of  Pollutant  and  Source 
Categories  To  Be  Regulated 

Section  112  reqviires  EPA  to  establish 
national  standards  to  reduce  HAP 
emissions  from  sourcexategories  that 
emit  these  pollutants.  Section  112(b) 


provides  a  list  of  189  compounds  that 
are  considered  to  be  HAP.  Chromium 
compounds  are  included  on  this  hst  of 
pollutants.  Section  112(c)  directs  EPA  to 
use  this  pollutant  list  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed.  This 
list  of  soiirce  categories,  which  was 
published  in  the  Federal  Register  on 
July  16, 1992,  includes  major  and  area 
sources  performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  and  chromium 
anodizing.  Thus,  emissions  of 
chromium  compounds  from  these  six 
source  categories  are  being  regulated  by 
this  proposed  rulemaking. 

The  preamble  to  the  list  of  source 
categories  (57  FR  31588)  presents  the 
rationale  for  listing  the  cl^mium 
electroplating  and  anodizing  area  soiirce 
categories.  That  discussion  is  repeated 
in  the  following  paragraphs,  and  EPA 
requests  comment  on  whether  there  is  a 
basis  for  removing  from  the  soxuce 
categories  list  any  of  the  categories  or 
sub^tegories  covered  by  the  proposed 
standards.  Specific  information  is 
requested  concerning  whether  the 
delisting  criteria  of  section  112(c)(9) 
would  met,  or  whether,  in  the 
alternative,  it  would  be  appropriate,  in 
the  case  of  any  proposed  subrategory 
(such  as  decorative  electroplating  using 
the  trivalent  chromium  process),  to 
conduct  an  assessment  imder  section 
112(c)(3)  of  the  efiect  on  human  health 
or  the  environment  before  finally 
creating  such  subcategory  and  adding  it 
to  the  source  category  list. 

Chromium  electroplaters  can  present 
an  adverse  health  threat  to  populations 
living  near  the  source  of  emissions. 
Chromium  electroplaters  mostly  emit 
the  hexavalent  form  of  chromium. 
Cr(+6),  as  chromic  add  mist,  and  lesser 
eimounts  of  trivalent  chromium  Cr(-f3). 
Current  health  effects  data  suggest  that 
the  hexavalent  form  of  chromi\im  is  the 
most  toxic  of  all  chromium  compounds. 
Both  human  case  studies  and 
epidemiological  studies  attest  to  the 
adverse  health  efiects  from  inhalation  of 
hexavalent  chromium.  Acute  exposure 
to  hexavalent  chromium  has  been 
shown  to  cause  nasal  irritation  in 
workers  and  other  individuals. 
Intermediate  and  chronic  inhalation 
exposure  to  chromium  has  been 
reported  to  cause  adverse  respiratory 
tract  effects,  including  irritation  and 
perforation  of  the  na^l  mucosa, 
decreases  in  limg  function,  and  renal 
proteinuria.  Animal  studies  of  acute 
organ  toxidty  also  suggest  that 
chromiiun  compounds  may  produce 
kidney  and  liver  damage. 

The  carcinogenic  health  effects  from 
chromiiun  are  also  well  documented. 


Hexavalent  chromium  is  considered  a 
Group  A  carcinogen  because  there  is 
adequate  evidence  for  its 
carcinogenidty  in  humans.  Specifically, 
chronic  occupational  exposure  to 
chromium  has  been  assodated  with 
increased  incidence  of  respiratory 
cancer  in  workers.  The  assodation  of 
expos\ire  to  chromium  and  the 
induction  of  limg  cancer  is  strengthened 
by  the  high  limg  cancer  mortality  ratios 
found  in  various  epidemiological 
studies,  the  consistency  of  results  across 
several  studies,  the  increased  t\imors 
found  in  assodation  with  increasing 
doses,  and  the  specificity  of  the  tumor 
site,  liie  role  of  trivalent  chromium  in 
carcinogenesis  is  presently  unclear. 

Reproductive  studies  on  animals  also 
suggest  that  chromium  compoimds  may 
have  some  fetal  and  maternal  toxicity 
effects.  Although  conclusive  results  can 
not  be  drawn  ^m  the  available  data, 
studies  suggest  that  chromium 
compounds  can  adversely  affect  fetal 
development  and  male  reproduction  in 
experimental  animals. 

Recognizing  the  considerable 
uncertainties  assodated  with  cancer  risk 
assessment,  the  Agency  has  developed 
nationwide  emission  and  population 
exposure  estimates  associated  with 
chrome  platers  and  anodizers.  Based  on 
this  analysis,  the  Agency  estimates  that 
chrome  platers  and  anodizers  contribute 
significantly  to  the  total  increased 
cancer  incidence  in  the  U.S.  from 
airborne  toxics.  Hard  chrome  platers, 
decorative  chrome  platers,  and  acid 
anodizers  may  cause  as  many  as  110 
increased  cancer  cases  per  year  in  tie 
U.S.  In  addition  to  significant 
population  risks,  chrome  platers  and 
anodizers  contribute  significantly  to 
meiximum  individual  cancer  risks  in  the 
proximity  of  particular  fadlities.  The 
Agency  estimates  that  maximum,  upper- 
bound  individual  risks  range  from  two 
chances  in  100,000  (2x10-6)  for  small 
acid  anodizing  plants  to  five  chances  in 
1,000  (5x10-3)  for  large  hard  plating 
operations.  All  estimates  of  risk  in  this 
analysis  are  based  on  hexavalent 
chromium  only,  and  not  on  trivalent 
chromium. 

An  Agency  study  of  Southeast 
Chicago  estimates  that  chrome  platers 
contribute  about  one  sixth  of  the  total 
cancer  incidence  due  to  all  sources  of 
airborne  toxics  in  the  study  area, 
including  steel  mills,  road  vehicles,  and 
other  industrial  sources. 

An  Agency  analysis  of  cancer 
incidence  from  air  toxic  emissions  in 
five  large  U.S.  cities  shows  that  chrome 
platers  contribute  about  one  tenth  of  the 
total  increased  cancer  incidence  due  to 
all  sources  of  airborne  toxics. 
Extrapolating  the  cancer  rate  in  the  five 
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cities  to  the  U.S.  yields  an  estimate  of 
as  as  90  increased  cases  per  year. 

Currently,  the  only  Federal  enussion 
r^ulations  for  electroplaters  are  limited 
to  OSHA  workplace  emission  standards, 
designed  s^MScifically  to  limit  worker 
exposme.  Fourteen  States  have  adopted 
or  proposed  regulations  for  controlling 
chremium  emissions  from 
electroplaters. 

'  The  Agency  finds  that  the  overall 
emissions,  exposures,  and  known  and 
suspected  health  impacts  assomated 
with  rhrnmiuin  electroplaters  and 
anodizers  present  a  thr^t  of  adverse 
effects  to  human  health.  Based  on  the 
finding  above,  the  Agency  has  included 
chromium  electroplaters  and  anodizers 
on  the  initial  list  of  categories  of  area 
sources. 

The  six  source  categories  subject  to 
the  proposed  rulemaking  were 
evaluated  to  determine  if 
subcategorization  of  the  source 
categories  was  justified.  The  Agency’s 
analysis  indicates  that  die  deco^ve 
chromium  electroplating  source 
category  should  be  subcategorized  based 
on  whether  a  chromic  acid  or  trivalent 
chromium  electroplating  process  is 
useih'No  subcategorization  is 
recommended  for  the  hard  chromium 
electroplating  and  chromium  anodizing 
source  categories. 

The  decorative  chromium 
electroplating  source  category  has  been 
subcategorized  depending  on  whether  a 
chromic  acid  (hexavalent  chromium]  or 
trivalent  chromium  electroplating 
process  is  used.  These  two  subcategories 
are  being  considered  separately  because 
the  trivalent  chromium  electroplating 
process  is  very  different  from  the 
hexavalent  chromium  electroplating 
process.  Trivalent  chromium 
electroplating  solutions  typically 
contain  between  22  to  30  g/L  (3  to  4  oz/ 
gal)  of  trivalent  chromiiun.  Chromic 
acid  is  considered  a  bath  contaminant, 
and  the  total  chromium  concentration  in 
trivalent  baths  is  four  times  lower  than 
that  in  chromic  acid  baths.  Also,  the 
trivalent  chromium  solutions  contain 
wetting  agents;  these  are  used  primarily 
to  provide  a  imiform  plate  thickness 
across  the  entire  surface  area  of  the 
parts.  While  the  wetting  agents  may  also 
inhibit  misting,  this  is  a  secondary 
pmpose.  In  contrast,  in  chromic  acid 
baths,  wetting  agents  are  specifically 
used  to  inhibit  mistii^.  Also,  in  a 
trivalent  chromium  process,  the  wetting 
agents  are  not  added  separately  during 
the  elechoplating  process. 

Electroplating  solution  composition  is 
maintained  t^ugh  the  use  of  automatic 
controllers  that  add  specified  amounts 
of  a  material  on  an  A^ere-hour  basis. 
Addition  of  wetting  agents  alone  may 


jeopardize  the  trivalent  chromium  bath 
chemistry.  Becaxise  some  emissions 
ccmtrol  is  inherent  in  the  trivalent 
chromium  electroplating  process,  tanks 
using  this  process  are  only  required  to 
monitor  tlm  process,  wh^as  those 
tanks  with  a  chromic  add  electroplating 
process  are  required  4o  add  wetting 
agent  to  the  electroplating  solution. 

Another  consideration  is  that  the 
trivalent  chromium  electroplating 
process,  K«diile  suitable  for  the  frill  range 
of  decorative  chromium  electroplating 
tanks,  has  unique  operating 
considerations.  For  example,  the 
trivalent  chromium  electroplating 
process  is  more  sensitive  to 
contamination  than  hexavalent 
chromium  electroplating  baths.  Certain 
materials  such  as  copper,  zinc,  and  lead, 
which  are  commonly  found  in  the  metal 
parts  being  plated,  may  contaminate  the 
trivalent  c^omium  be^  solution.  Also, 
the  finish  color  achieved  with  the 
trivalent  electroplating  process  may 
differ  from  that  traditionally  obtained 
with  chromic  add  baths,  and  the 
difference  in  color  may  be  unacceptable 
to  the  end  user.  Finally,  with  the 
trivalent  chromirim  bath,  additional 
posttreatment  cmd  rinsing  tanks  may  be 
needed. 

Althou^  the  Agency  did  not  find  any 
basis  for  subcategorizing  the  hard 
chromium  electroplating  source 
category,  it  was  determined  that  distinct 
size  classes  bf  fedlities  existed  in  the 
source  category.  The  rationale  for 
selecting  these  sizes  is  based  primarily 
on  control  costs,  which  are  discussed  in 
sections  VI.C.4  and  V1.C.5;  the  size 
distinctions  are  presented  here  because 
sections  of  this  preamble  that  prece^ie 
section  VI.C.4.  contain  discussion  using 
the  size  distinctions. 

For  the  purposes  of  this  rulemaking, 
the  distinction  between  small  and  large 
hard  chromiiun  electroplating  facilities 
within  the  source  category  is  based  on 
the  maximum  cumulative  potential 
rectifier  capacity  at  a  facility.  A  tank’s 
rectifier  capacity  determines  the  amount 
of  current  (amperes)  that  can  flow 
through  the  plating  solution  (from  the 
anode  to  the  cathode).  Maximum 
cumulative  potential  rectifier  capacity  is 
calculated  as: 

X  8,400  hr  /  yr  X  0.7 

where: 

RCisthe  rectifier  capacity  rating  of  an 
individual  tank 

8,400  hr/yr=operating  schedule  based 
on  24  hr/d,  7  d/wk,  50  wk/yr 
G.7=:the  percent  time  the  electrodes  are 
energized 


Based  rm  the  model  plant  parameters 
used  for  this  analysis,  a  small  model 
plant  would  have  one  plating  tank,  with 
a  maximum  rectifier  capacity  of  10,000 
Amperes.  The  maximum  rated  capacity 
would  be  approximately  60  million  Air/ 
yr.  Therefore,  the  cutoff  laetween  small 
and  large  facilities  has  been  established 
as  60  million  Ah/yr.  Existing  facilities 
would  follow  the  same  procedure  in 
calculating  their  total  maximum  rectifier 
ctqiacity. 

B.  Selection  of  Emission  Points  To  Be 
Covered  by  the  Standard 

The  primary  sources  of  HAP  within 
the  chromium  electroplating  and 
anodizing  source  categories  are  the 
electroplating  and  anodizing  tanks, 
which  emit  (^omium  compounds. 
These  are  the  emission  points  that 
would  be  covered  by  the  proposed  rule. 
Other  processes  located  at  facilities  that 
perform  chromium  electroplating  and 
anodizing  that  emit  small  quantities  of 
other  HAP  include  surface  preparation 
steps  such  as  acid  dipping  and  vapor 
degreasing  are  not  covered  by  this 
NESHAP.  The  HAP  emitted  from  these 
processes  are  acid  mists  and  solvent 
vapors.  Hazardous  air  pollutant 
emissions  from  other  metal  plating 
processes  such  as  nickel,  copper,  and 
cadmium  plating  are  also  not  included 
in  the  scope  of  this  rule.  The  reasons  for 
excluding  these  emission  points  are 
provided  below. 

The  Agency’s  study  of  chromium 
emissions  from  chromium  electroplating 
and  anodizing  tanks  was  begun  prior  to 
the  1990  amendments  to  the  Act.  The 
study  focused  on  chromium  compounds 
only:  information  on  sources  emitting 
HAP  other  than  chromium  compounds 
had  not  been  obtained.  Therefore,  only 
those  sources  emitting  chromium 
compoimds  (i.e.,  the  chromium 
electroplating  and  anodizing  tanks)  are 
included  in  ibis  proposed  rulemaking. 

The  additional  time  that  would  be 
required  to  develop  the  necessary 
background  information  to  regulate  the 
associated  surface  preparation  steps 
could  unnecessarily  delay  regulation  of 
the  electroplating  and  anodizing  tanks. 
The  EPA  is  in  the  process  of  developing 
NESHAP  for  emissions  from  degreasing 
tanks  that  would  cover  sudi  operations 
located  at  facilities  performing 
chromium  electroplating  and  anodizing. 
Metal  finishing  processes  that  produce 
acid  mists  are  found  in  a  variety  of 
source  categories,  and  EPA  will 
consider  these  sources  in  a  forthcoming 
5-year  area  source  study. 


Federal  Register  /  Vol.  58,  No.  240  /  Thiirsday,  December  16,  1993  /  Proposed  Rules 


65783 


C.  Selection  of  Basis  and  Level  of 
Proposed  Standards  for  Existing  and 
New  Sources 

1.  Selection  of  ^IAlCT/GACT  Approach 

Section  112  of  the  amended  Act 
directs  the  Administrator  to  promulgate 
standards  that: 

require  the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air  pollutants 
.  .  .  that  the  Administrator,  taldng  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  and  any  nonair  quality 
health  and  environmental  Impacts  ana 
energy  requirements,  determines  is 
achievable  •  •  • 

This  control  level  is  referred  to  as 
MACT.  Section  112(d)(3)  of  the 
amended  Act  specifies  the  requirements 
for  determining  MACT  for  new  and 
existing  sources.  The  MACT  level  is 
required  for  all  major  sources.  However, 
the  Administrator  may  elect  to 
promulgate  standards  or  requirements 
applicable  to  sotirces  in  categories  or 
subcategories  of  area  sources  that 
provide  for  the  use  of  generally 
available  control  technologies  (GACT) 
or  management  practices  by  such 
sources  to  reduce  emissions  of  HAP. 

The  GACT  approach  can  be  less 
stringent  than  the  MACT  floor,  and  it 
considers  the  availability  of  the 
emission  control  systems,  their  costs 
and  economic  impacts,  and  the 
technical  capabilities  of  owners/ 
operators  to  operate  and  maintain 
emission  control  systems.  Under  the 
GACT  approach,  a  “floor”  evaluation  is 
not  conducted  for  each  category  or 
subcategory  to  assess  the  minimum 
allowable  control.  Also,  the 
Administrator  is  not  required  to  conduct 
a  residual  risk  analysis  to  determine  if 
more  stringent  standards  are  necessary 
to  protect  public  health  under  section 
112(f),  although  the  Administrator  may 
conduct  such  a  residual  risk  analysis  as 
appropriate.  Such  an  analysis  is 
required  for  source  categories  for  which 
MACT  is  required. 

The  criteria  for  distinguishing  major 
from  area  sources  are  included  in  the 
definitions  of  major  and  area  sources  in 
section  112(a).  A  major  source  is  one 
that  emits  or  has  the  potential  to  emit, 
considering  control,  9.1  Mg/yr  (10  tons/ 
yr)  or  more  of  any  HAP  or  22.7  Mg/yr 
(25  tons/yr)  or  more  of  any  combination 
of  HAP.  An  area  source  is,  by  definition, 
any  stationary  source  of  HAP  that  is  not 
a  major  source.  It  is  expected  that  for 
each  of  the  six  source  categories  covered 
by  this  proposed  rulemaking,  the 
majority  of  sources  in  each  category  will 
be  area  sources.  Chromium  emissions 
from  an  electroidating  or  anodizing 
operation  alone  are  imlikely  to  exceed 
the  major  source  cutoffs.  However,  if  the 


chromiiun  electroplating  or  anodizing 
operation  is  located  at  a  facility  that 
meets  the  criteria  for  a  major  source  due 
to  HAP  emissions  from  other  operations, 
then  it  would  be  considered  a  major 
source  for  purposes  of  the  proposed 
rule. 

The  Administrafor  is  proposing  to 
regulate  area  sources  performing 
clmimium  electroplating  and  anodizing 
under  section  112(c)(3),  based  on  a 
finding  that  they  present  a  threat  of 
adverse  effects  to  human  health  or  the 
environment  (see  section  VI.  A.).  This 
proposal  is  based  on  data  that  show  that 
a  significant  amoimt  of  hexavalent 
chromium,  a  known  human  carcinogen, 
is  emitted  to  the  atmosphere  from  the 
chromium  electroplating  and  anodizing 
tanks  at  the  levels  of  chromimn 
emissions  that  present  a  threat  of 
adverse  effects  to  human  health. 

In  determining  whether  to  regulate 
area  soiirces  by  applying  MACT  or 
GACT,  the  Admi^strator  also 
considered  the  availability  of  control 
technologies  and  the  cost  of  compliance 
for  area  sources.  The  control 
technologies  on  which  this  proposed 
rulemaking  is  based  include  packed-bed 
scrubbers  and  composite  mesh-pad 
systems  for  hard  chromium 
electroplating  operations  and  fume 
suppressants  for  decorative  chromium 
electroplating  and  anodizing  operations. 
Packed-bed  scrubbers  are  currently  used 
widely  in  the  hard  chromium 
electroplating  industry;  composite 
mesh-pad  systems  are  also  being 
installed  at  all  sizes  of  facilities 
although  their  use  is  not  yet  as 
widespread  as  packed-bed  scrubbers. 
Fume  suppressants  are  used  widely  for 
decorative  chromium  electroplating  and 
anodizing  operations.  Because  of  the 
availability  of  these  control 
technologies,  they  would  be  considered 
appropriate  ^ses  for  GACT  as  well  as 
MACT.  Also,  the  cost  of  applying  these 
control  technologies  has  l^n  foxmd  to 
be  reasonable  for  most  sources  in  these 
source  categories  (see  section  VI.C.4). 

Becavise  of  the  Idgh  toxicity  of 
chromium  compounds  and  the 
availability  and  reasonable  cost  of 
control  tedmologies,  the  Administrator 
is  proposing  to  apply  MACT  to  both 
major  and  area  sources  of  chromium 
electroplating  and  anodizing.  The 
application  of  MACT  to  both  area  and 
major  sources  ensures  that  a  residual 
risk  analysis  of  emissions  associated 
with  these  sources  will  be  conducted  by 
the  Agency,  as  required  by  section 
112(f)  of  the  Act,  to  determine  whether 
additional  regulation  is  warranted  in  the 
future  to  protect  public  health.  The 
agency  solicits  comments  on  the 
proposal  to  establish  MACT  standards 


for  area  sources  instead  of  adopting 
GACT  standards. 

2.  Selection  of  the  MACT  Floor 

As  discussed  in  section  n.C. 
Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  Teleology  "Floors,”  EPA 
develops  and  considers  regulatory 
alternatives  that  are  at  least  as  stringent 
as  the  MACT  floor  as  defined  in  the  Act. 
The  MACT  floor  is  determined  from 
information  on  various  control  levels 
within  each  of  the  categories  and 
subcategories  (baseline  conditions).  The 
baseline  conditions  that  led  to  the 
development  of  the  MACT  floors  are 
discussed  below.  Additional 
information  on  baseline  conditions  is 
fovmd  in  Chapter  5  of  the  BID. 

a.  Hard  Chromium  Electroplating 
MACT  Floor.  Baseline  conditions  &at 
were  origimlly  established  for  facilities 
operating  hard  chromium  electroplating 
tanks  were  based  on  an  industry  survey 
of  44  hard  chromium  electroplating 
operations  that  was  conducted  in  1987. 
Based  on  this  survey  and  industry 
census  data,  it  was  estimated  that 
baseline  conditions  for  facilities 
operating  hard  chromium  electroplating 
tanks  included  a  total  population  of 
1,540  facilities.  Of  these  tanks,  30 
percent  were  imcontrolled,  30  percent 
were  controlled  by  chevron-blade  mist 
eliminators,  and  40  percent  were 
controlled  by  packed-bed  scrubbers. 
Chevron-blade  mist  eliminators 
represent  a  control  device  efficiency  of 
approximately  95  percent  at 
representative  inlet  loadings  for  hard 
cluomium  electroplating  tanks.  The 
associated  outlet  concentration  is  0.15 
mg/dscm  (6.6x10-6  gr/dscf). 
Alternatively,  well-maintained  and 
-operated  packed-bed  scrubbers  that 
incorporate  periodic  washdown  of  the 
packing  can  achieve  an  emission 
reduction  of  99  percent,  with  an 
associated  outlet  concentration  of  0.03 
mg/dscm  (1.3x10“*  gr/dscf)  considered 
feasible.  Although  EPA  believes  that  an 
undetermined  number  of  existing 
facilities  are  operating  packed-bed 
scrubbers  imder  less-than-ideal 
operating  and  maintenance  conditions, 
if  proper  operation  and  maintenance 
procedures  are  implemented,  existing 
units  will  readily  achieve  an  emission 
limit  of  0.03  mg/dscm  (1.3x10 “*  gr/ 
dscf). 

More  recent  information  obtained 
from  control  device  vendors  confirms 
that  composite  mesh-pads  are  being 
used  at  approximately  5  percent  of  hard 
chromium  electroplating  facilities  and 
that  the  growth  in  use  is  expected  to 
continue.  The  vendor  survey  also 
indicated  that  these  control  devices  are 
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being  instoUed  at  all  siaes  of  facilities. 
Based  on  emission  test  results  from 
three  facilities,  a  composite  mesh-pad 
system  can  ac^eve  an  average  ouuet 
concentration  of  0.013  mg/dwan 
(5-.7xl0~tf  gr/dscQ.  Based  on  a 
representative  inlet  loading,  the  percent 
reduction  achieved  by  the  composite 
mesh-pad  systrai  is  greater  than  99.8 
percent.  Ihe  current  use  of  this  system 
in  die  industry  as  well  as  the  fact  that 
it  represents  the  “maximum  degree  of 
reduction  in  emissions”  (seedtm 
112(d)(3)  of  the  Act)  resuhed  in  the 
selection  of  0.013  nig/dscm  (5.7x10 “« 
gr/dscQ  as  the  MACT  floor  for  new 
sources. 

Some  uncertainty  surrounds  the  exact 
edect  that  the  increasing  use  of 
composite  mesh-pads  has  on  the 
original  existing  source  baseline.  The 
EPA  has  no  information  on  whether  the 
composite  mash-pad  systems  were 
inst^ed  to  replara  or  augment  existing 
packed-bed  scrubbers  or  if  they  were 
installed  at  facilities  that  were  either 
uncontrolled  or  were  using  dievron- 
blade  mist  eliminators.  Tb^ 
imcertainty,  however,  does  not  affect 
the  esdsting  source  MACT  floor;  the 
same  level  of  control  would  represent 
the  MACT  floor  whether  the  original  or 
modified  baseline  amditions  are 
assumed.  A  discussion  of  how  the 
existing  source  MACT  flow  is 
calculated  under  either  circumstance  is 
provided  below. 

In  the  first  MACT  floor  analysis,  it  is 
assumed  that  composite  mesh-pads  are 
not  included  in  the  baseliire  conditions. 
The  existing  source  MACT  floor  is 
determined  by  calculating  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  sources. 
Because  h  is  estimated  that  40  percent 
of  the  industry  is  currently  using 
packed-bed  scrubbns,  and  that  a  well- 
maintained  and  -operated  packed-bed 
scrubber  that  incorporates  periodic 
washdown  of  the  packing  can  adiieve 
outlet  concentrations  of  0.03  mg/dsem 
(1.3x10-9  p/dsef),  this  emissiem  limit 
(0.03  mg/dsem  [1.3x10-9  gr/dsef]  is  the 
MACT  floor  for  existing  sources. 

In  the  second  MACT  floor  analysis, 
the  baseline  conditions  are  adjusted  to 
account  for  flie  5  percent  of  feciUties 
using  composite  mesh-pads.  In  this 
scenario,  the  average  emission 
limitation  associate  with  5  percent  of 
facilities  performing  at  0.013  mg/dsem 
(5.7x10-*  gr/dsef)  and  7  percent 
performing  at  the  next  highest  level  of 
control  (0.03  mg/dsem  [1.3x10-5  gr/ 
dscfl)  results  in  an  emission  limitation 
(0.023  mg/dsem  [1.0x10-9  gr/dsef])  that 


does  not  correa{>ond  to  any  specific 
control  tediniime. 

As  noted  earlier  (in  section  n.Q. 
when  the  avoage  emission  limitation 
does  not  correspond  to  an  emission 
limitation  achievable  with  a  specific 
type  of  control  technique,  EPA  may  use 
the  emission  Hmitation  achieved  by  the 
facility  at  the  94th  pwcentile  (the 
median  of  the  best  performing  12 
percent),  edudi  is  equivalent  to  0.03 
mg/dsem  (l.SxlO-9  n/dsefl  in  this  case. 
T^  approach  would  result  in  an 
emission  limitatian  ofOi.03  m^dsem 
(1.3x16-9  gr/dsef)  as  the  MACT  floor  for 
existing  hr^  chromium  electroplating 
tanks.  Qther  of  the  approaches  to 
determining  the  MACT  floor  described 
above  results  in  the  same  level  of 
control. 

b.  Decorative  Chromium 
Electroplating— Chromic  Acid  Bath — 
MACT  Floor.  Baseline  conditions  thed 
were  originally  established  for  fiudlities 
with  decorative  chromium 
electroplating  tanks  were  based  on  an 
industry  survey  of  63  decorative 
chromium  electroplating  operations  that 
was  conducted  in  1987.  Baseline 
conditions  for  decorative  chromium 
electroplates  using  chromic  acid  baths 
include  a  total  facility  population  of 
2,800  facilities  of  whicn  15  percent  of 
facilities  are  rmcontrolled,  <10  percent 
use  fume  suppressants,  40  percent  use 
fume  suppressants  in  combination  with 
packed-bed  scrubbers,  end  5  percent  use 
packed-bed  scrubbers.  Because  the  inlet 
concentrations  in  decorative  chromium 
electroplating  are  lower  than  fliose  in 
hard  c^omium  electroplating,  the 
overall  efficiency  of  packed-bed 
scrubbers  is  also  lower  (approximately 
97  percent  compared  to  99  percent  for 
hard  chromium  electroplating  tanks). 
Alternatively,  test  results  show  that  the 
iise  of  chemical  fume  suppressants 
inMbit  greater  ffian  99.5  percent  of  the 
chromium  from  being  released  from  an 
electroplating  bath  and  are  capable  of 
achieving  an  outlet  ccmcentration  of 
0.003  m^dsem  (1.3x10-*  gr/dsef). 
Because  more  than  12  percent  of  the 
facilities  in  this  source  category  use 
fume  suppressants  and  no  more 
effective  ccmtrol  technique  is  available, 
the  MACT  floor  for  both  new  and 
existing  decorative  chromium 
electroplating  tanks  usiim  a  chromic 
acid  bath  is  an  emission  limitation  of 
0.003  mg/dsem  (1.3x10-*  gr/dsc;f). 

c.  Decorative  Chromium 
Electroplating — Trivalent  Chromium 
Bath — MACT  Floor.  Approximately  10 
percent  of  decorative  electroplaters  use 
trivalent  chromium  baths.  As  discnissed 
in  section  VI.A.,  EPA  has  determined 


that  de(x>rative  chromium  electroplating 
tanks  using  a  trivalent  chrominm  bath 
are  a  separate  subcategory.  Tests 
conducted  cm  tanks  using  trivalent 
chromium  electroplating  baths  indicate 
that  the  total  chromium  concentratiem 
in  emissions  from  these  baths  is  0.048 
mg/dsem  (2.1x10-9  gr/dsef).  Hexavalent  > 
cl^mium  exmeentratiems  ^m  these 
baths  have  been  measured  as  0.004  mg/ 
dsem  (1.7x10-*  gr/dsef). 

Most  trivalent  chromium 
elechoplating  baths  do  not  have 
ventilation  systems  such  that  the 
chromiiun  concentration  in  emissions 
from  these  baths  could  be  measured. 
Therefore,  another  parameter,  smrface 
tension,  was  measured  chning  the 
emissiem  tests;  the  tests  indicated  hat 
trivalent  chromivun  bahs  that  meet  he 
above  emission  levels  should  have 
surfree  tensions  no  greater  han  55 
dynes/cm  (3.8x10-9  Ibf/ft).  Based  on 
hese  test  data,  he  MACT  floor  for  new 
and  existing  trivalent  chromiiun 
electroplating  tanks  is  operation  of  he 
bah  cemsistent  wih  he  above 
concentrations  (0.048  mg/dsem 
(2.1x10-9  gr/dsef)),  as  demonstrated 
throi^  surface  tension  measurement. 

d.  Chromium  Anodizing  Tanks  MACT 
Floor.  Baseline  conditions  hat  were 
originally  established  for  faciHties  wih 
chromiiun  anodizing  tanks  were  based 
on  an  industry  survey  of  25  chromium 
anodizing  operations  hat  was 
conducted  in  1987.  Baseline  conditions 
for  chromium  anodizing  tanks  include  a 
total  facility  population  of  680  facilities, 
of  which  40  percent  are  uncontrolled, 

10  percent  use  chevron-blade  mist 
eliminators,  20  percent  use  packed-bed 
scrubbers,  and  30  percent  use  fume 
suppressants.  Once  again,  he  average 
emission  limits  achieved  by  he  best- 
performing  12  percent  of  he  facilities  in 
this  category  are  associated  wih  he  use 
of  fume  suppressants.  Also,  a  more 
efficient  control  technique  is  not 
available.  Therefore,  the  MACT  floor  for 
boh  new  and  existing  chromium 
anodizing  soiuces  is  an  emission  limit 
of  0.003  mg/dsem  (1.3x10-*  gr/dsef). 

3.  Regulatory  Alternatives  Considered 

The  existing  source  regulatory 
alternatives  developed  to  select  existing 
source  MACT  for  each  of  he  categories 
and  subcategories  are  presented  in  Table 
2.  A  brief  discussion  of  he  alternatives 
is  presented  below.  More  stringent 
control  techniques  beyond  what  would 
be  required  by  he  new  source  MACT 
floor  are  not  available;  herefore,  no 
additional  regulatory  alternatives 
beyond  the  h^CT  floor  were 
consief  ered  for  new  sources. 
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Table  2.— Summary  of  Regulatory  Alternatives  for  Existing  Sources 

Type  of  operalion^egulalory  MiemMtve  (RA) 


Hard  chromium  plating 


Size  of  operation* 

Small  (<60  million  Ah/yr) 

Large  (260  mlflon  AtVyr) 

RA  1  (MACT  floor)  ...  _ 

PBSb . 

PBS. 

CMPc — Existing  PBS  exempt 

CMP. 

CMP. 

CMP. 

RA  H  . . . . . . . . . . 

PBS . . . . . . . . 

RA  III  . . 

PBS  . . . . . . . 

RA  IV _ _ 

fJMP — PvisMng  PBS  Axiimpt  . 

RA  V  ,  . 

fA4P  . ” . . 

Decorative  chromium  plating— chromic  acid  bath 

RA  1  (MACT  floor) . . . 

1 

FSa 

Decorative  chromium  plating— trivalent  chromium  bath 

RA  1  (MACT  floor)  . . . . 

TVC«  (no  action) 

Chromium  anodizing 

RA  1  (MACT  floor)  _ _ _ 

FS 

« Based  on  the  maximum  cumulative  potential  rectifier  capacity  of  tanks  at  a  facBity. 
b  PBSsPacked  Bed  Scnjbber. 
cCMP>Composite  Mesh  PckI. 
d  FSsChemical  Fume  Suppressant 
•TVC»Trlvalent  Chromium  Plating  Process. 


a.  Hard  Chromium  Electroplating 
Regulatory  AHematives.  For  hard 
chromium  electroplating,  the  EPA 
evaluated  five  reg^atory  alternatives  as 
shown  in  Table  2.  The  alternatives 
increase  in  control  stringency  from 
Regulatory  Alternative  (RA)  I,  the 
existing  source  MAGT  floor  control 
level,  to  RA  V.  The  alternatives  are 
structtired  to  determine  whether  a  size 
or  class  distinction  is  appropriate  in 
selection  of  MACT.  Su^  a  ^stinction  is 
authorized  by  section  112(d)(1),  which 
provides  that  the  MACT  standi  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory. 

Regulatory  Alternative  I  would 
require  the  control  level  achieved  by 
packed-bed  scrubbers  for  both  small  and 
large  hard  chromium  electroplaters. 
Re^latory  Alternative  n  would  increase 
the  stringency  for  large  hard  chromium 
electroplaters  by  requiring  the  control 
level  achievable  by  composite  mesh- 
pads  imless  the  source  is  already 
controlled  with  a  packed-bed  scrubber. 
Regulatory  Alternative  m  would  further 
increase  flie  stringency  for  large  hard 
chromium  electroplaters  by  requiring 
the  control  level  a^evable  by 
composite  mesh-pads  for  all  sources, 
even  those  already  controlled  with 
packed-bed  scrubbers.  Regulatory 
Alternative  IV  would  increase  the 
stringency  for  small  hard  chromium 
electroplaters  by  requiring  the  control 


level  achievable  by  composite  mesh- 
ads,  except  for  those  already  controlled 
y  packedA>ed  scrubbers.  Regulatory 
Alternative  V  would  require  the  control 
level  achievable  by  composite  mesh- 
pads  for  all  small  and  large  hard 
chromium  electroplaters,  with  no 
exce^ons. 

b.  Decorative  Chromium 
Electroplating— Chromic  Acid  Bath — 
Regulatory  Alternative.  The  control 
tecrmology  that  represents  the  MACT 
floor,  i.e.,  the  use  of  fume  suppressants, 
is  the  highest  level  of  control  achievable 
by  the  subcategory.  Therefore,  only  one 
regulatory  alternative  is  possible. 

c.  Decorative  Chromium 
Electroplating — Trivalent  Chromium 
Bath — Regulatory  Alternative.  There  are 
no  regulatory  alternatives  other  them  the 
no-action  alternative  for  trivalent 
chromium  processes.  Because  of  the 
presence  of  a  wetting  agent  as  an 
integral  part  of  the  Imth  chemistry,  and 
the  low  emission  potential,  no  controls 
are  currently  in  use  for  this  process. 

d.  Chromium  Anodizing  tanks 
Regulatory  Alternative.  The  control 
tec^ology  that  represents  the  MACT 
floor,  i.e„  the  use  of  fume  suppressants, 
is  the  highest  level  of  control  achievable 
by  the  category.  Therefore,  only  one 
regulatory  dternative  is  possible. 

4.  Nationwide  Impacts  of  the  Regulatory 
Alternatives 

This  section  presents  the  nationwide 
environmental,  energy,  cost,  and 


economic  impacts  of  the  RA’s  presented 
in  Table  2.  For  purposes  of  assessing 
impacts,  each  RA  is  compared  to  the 
baseline  or  no-action  alternative.  The 
baseline  levels  of  control  were  obtained 
from  responses  to  an  industry  survey 
conducted  by  EPA  in  1985.  The  survey 
provided  information  on  control 
techniques  at  44  hard  chromium 
electroplating  facilities,  63  decorative 
chromimn  electroplating  facilities,  and 
25  chromiiim  anodizing  fecilities.  A 
more  recent  follow-up  survey  of  vendors 
supplying  composite  mesh-pads  was 
also  conducted  after  the  initial  siirvey  to 
assess  any  changes  in  the  control  level 
used  in  the  industry.  This  survey 
demonstrated  that  composite  mesh-pads 
were  being  installed  on  new  and 
existing  hmd  chromium  electroplating 
tanks,  regardless  of  facility  size. 

As  explained  in  section  VI.C.2,  the 
baseline  conditions  for  this  industry  are 
constantly  changing  as  existing  facilities 
replace  old  control  equipment  with 
new,  more  efficient  control  devices  such 
as  composite  mesh-pads.  The  impacts 
presented  here,  however,  are  bas^  on 
baseline  conditions  as  established 
through  the  initial  industry  survey.  This 
is  because  the  follow-up  vendcur  survey 
did  not  provide  specific  information  ou 
whether  the  composite  mesh-pads  were 
replacing  previously  imcontrolled  tanks, 
or  tanks  that  had  bem  controlled  with 
a  less  efficient  control  device.  As  stated 
in  section  VI.C.2,  results  of  the  vendor 
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survey  indicate  that  approximately  5 
percent  of  the  facilities  within  the  hard 
chromium  electroplating  source 
category  are  using  composite  mesh- 
pads.  Assuming  that  each  composite 
mesh-pad  was  installed  at  a  different 
facility,  the  maximum  number  of 
facilities  with  these  devices  would  be 
approximately  80  out  of  an  estimated 
1,540  facilities.  Given  the  relatively 
small  number  of  composite  mesh-pads 
being  used,  the  nationwide  impacts  that 
would  result  if  these  facilities  were 
accounted  for  in  the  baseline  conditions 
would  not  differ  significantly  finm  those 
presented  here. 

a.  Baseline  Conditions.  For  the 
purposes  of  this  analysis,  the  baseline 
conditions  presented  in  ^e  following 
paragraphs  were  used. 

For  hard  chromium  electroplating,  it 
was  estimated  that,  at  baseline,  30 
percent  of  the  tanks  are  \mcontrolled,  30 
percent  are  controlled  by  chevron-blade 
mist  eliminators,  and  40  percent  are 
controlled  by  packed-bed  scrubbers. 

For  decorative  chromium 
electroplating,  it  was  estimated  that,  at 
baseline,  15  percent  are  imcontrolled, 

40  percent  are  controlled  by  chemical 
fume  suppressants,  40  percent  are 
controlled  by  chemical  fume 
suppressants  in  conjunction  with 
packed-bed  scrubbers,  and  5  percent  are 


controlled  by  packed-bed  scrubbers.  In 
calculating  aggregate  nationwide 
impacts  for  OMorative  chromium 
electroplating  tanks,  the  following 
control  scen^o  was  assumed  for  RA  I: 
58  percent  of  the  existing  tanks  will 
operate  with  chemical  fume 
suppressants  alone,  and  42  percent  of 
the  existing  tanks  will  operate  with 
chemical  fume  suppressants  in 
conjunction  with  packed-bed  scrubbers. 
The  combined  use  of  technioues  is 
common  because  packed-bed  scrubbers 
serve  a  dual  purpose.  In  addition  to 
controlling  air  pollution,  the  scrubbers 
serve  as  atmospheric  evaporators  that 
concentrate  the  process  rinse  waters 
requiring  treatment.  Therefore,  it  is 
assumed  that  existing  tanks  ourently 
using  chemical  fume  suppressants  in 
conjimction  with  packed-bed  scrubbers 
will  continue  this  practice  and  that  half 
of  the  tanks  that  currently  use  packdd- 
bed  scrubbers  alone  will  opt  to  operate 
the  scrubber  in  conjimction  with  fume 
suppressants. 

For  chromium  anodizing,  it  was 
estimated  that,  at  baseline,  40  percent 
are  imcontrolled,  10  percent  are 
controlled  by  chevron-blade  mist 
eliminators,  20  percent  are  controlled  by 
packed-bed  scrubbers,  and  30  percent 
are  controlled  by  chemical  fume 
suppressants. 


No  net  growth  is  projected  for  the 
chromium  electroplating  and  anodizing 
industry.  Contacts  with  equipment 
suppliers  indicate  that  the  majority  of 
new  equipment  installations  occur  at 
existing  facilities  as  a  result  of 
replacement  of  obsolete  capacity  or 
expansion  of  the  existing  capacity.  The 
equipment  suppliers  indicated  that  very 
few  new  facilities  have  been  constructed 
in  the  last  5  years.  Consequently,  the 
nationwide  impacts  presented  below  are 
the  impacts  beyond  baseline  of  the  RA’s 
on  existing  tanks  only.  Impacts  on  new 
facilities  are  present^  at  die  end  of  this 
section  for  typical,  new  model  plant 
configurations  only. 

b.  Envimnmental  Impacts.  Estimates 
of  nationwide  emission  reductions  and 
energy  and  solid  waste  impacts 
associated  with  each  regulatory 
alternative  are  presented  in  Table  3.  The 
RA’s  correspond  to  those  that  were 
presented  in  Table  2.  To  determine 
impacts  beyond  baseline  using  the 
numbers  on  Table  3,  subtract  die 
baseline  number  from  the  total  number 
for  a  given  altemadve.  To  determine 
incremental  impacts  between  regulatory 
alternatives,  subtract  the  value  to  the 
less  stringent  of  the  two  alternatives 
from  the  value  for  the  more  stringent. 


Table  3.— Environmental  Impacts  of  the  Reguutory  Alternatives 


Nationwide  emission  estimate,  Mg/yr 

Nationwide  energy  impacts. 

Nationwide  solid  waste  im- 

(tons/yr)  ■ 

MWh/yrb 

pacts,  m3/yr  (ft3/yr)c 

Type  of  operation 

RA 

Small  (<60  mil¬ 
lion  Ah^) 

Large  (2:60  mil¬ 
lion  Ah/yr) 

Small  (<60 
rrtillion  Ah/ 

yr) 

Large  (i60 
milli^Ah/ 

yr) 

Small  (<60 
million  Ah/yr) 

.  Large  (260 
million  Ah^ 

Hard  chromium  plating . 

Baseline  ... 

18.5  (20.3) 

126.6  (139.3) 

112,300 

18(640) 

20(920) 

RAI . 

0.54  (0.59) 

3.7  (4) 

26,600 

136,000 

44(1,550) 

64(2,260) 

RA  II . 

0.54  (0.59) 

1.93  (2.12) 

26,600 

183,370 

44(1,550) 

118(4,170) 

RA  III . 

0.54  (0.59) 

0.74(0.81) 

26,600 

215,220 

44  (1,550) 

156  (5,510) 

RAIV  . 

0.28  (0.3) 

0.74(0.81) 

34,797 

215,220 

78  (2,750) 

156  (5,510) 

Decorative  chromium  plat¬ 
ing-chromic  acid  plat- 

RAV  . 

Baseline  ... 

0.11  (0.12) 

0.74  (0.81) 
10.5  (11.5) 

40,284 

215,220 

106,000 

103  (3,640) 

156  (5,510) 
67  (2,400) 

ing  process. 

RAI . 

0.3  (0.3) 
3.6  (3.9) 
0.04  (0.05) 

105,000 

48,000 

45,000 

63  (2,200) 
8  (280) 
0(0) 

Chromium  anodizing . 

Baselirie  ... 

RAI . 

■For  the  nationwide  emission  estimate  calcuiations,  refer  to  Chapter  6,  Section  6.2  of  the  BID  for  Proposed  Standards, 
b  For  the  nationwide  energy  impact  calculations,  refer  to  Chapter  6,  Section  6.3  of  the  BID  for  Proposed  Standards, 
c  For  the  nationwide  solid  waste  impact  calculations,  refer  to  Chapter  6,  Section  6.5  of  the  BID  for  Proposed  Standards. 


Impacts  on  wastewater  treatment  or 
discharges  were  considered  negligible 
because  of  the  industry  practice  to 
recirculate  control  device  effluent  back 
to  the  electroplating  tanks  as  makeup  to 
compensate  for  evaporative  losses.  Solid 
waste  is  generated  as  a  result  of  the  need 
to  periodically  replace  packing  and 
mesh  material  us^  in  the  control 
systems.  The  nationwide  solid  waste 


impact  is  based  on  the  frequency  of 
replacement,  the  volume  of  material  per 
control  device,  a  compaction  factor  of 
50  percent  prior  to  disposal,  and  the 
estimated  number  of  tanks  nationwide. 

i.  Hard  Chromium  Electroplating 
Tanks — RA  I.  For  hard  chromium 
electroplating  tanks,  RA  I  represents  a 
97  percent  reduction  in  the  nationwide 
baseline  emissions.  The  total 


nationwide  emission  reduction 
associated  with  this  alternative  is  140 
Mg/yr  (155  tons/yr). 

The  total  nationwide  energy  impact 
beyond  baseline  of  RA  I  is 
approximately  30,000  MWh/yr.  This 
increase  and  the  incremental  increases 
in  energy  impacts  between  RA’s  are  due 
to  increases  in  the  pressure  drop  across 
control  systems  and  their  corresponding 
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increase  in  the  fen  horsepower 
reqi^ments. 

The  total  nationwide  solid  waste 
impact  beyond  baseline  is  64  mVyr 
(2,260  ftVyr).  The  increase  in  solid 
waste  over  baseline  is  due  to  increases 
in  the  number  of  tanks  using  control 
systems  that  require  periodic  disposal  of 
packing  materim. 

Regmatory  Alternative  II.  The  total 
nationwide  emissimi  reduction 
associated  with  RA  n  is  143  Mg/yr  (157 
tons/yr).  The  total  nationwide  energy 
impact  beyond  baseline  of  RA  0  is 
approximately  77,000  MWh/yr.  The 
total  nationwide  solid  waste  impact 
beyond  baseline  is  118  mVyr  (4,170  ttV 

yr)- 

Regulatory  Alternative  HI.  The 
nationwide  emission  reduction  beymid 
baseline  associated  iwith  RA  EQ  is  144 
Mg/3fr  (159  tons/yr).  The  total 
nationwide  energy  impact  beyond 
baseline  of  RA  in  is  approximately 
109,200  MWh/yr.  The  total  natimiMride 
solid  waste  impact  beyond  baseline  is 
156  m3/yr  (5,500  fts/yr). 

Regulatory  Alternative  TV.  The 
nationwide  emission  reduction  beyond 
baseline  associated  with  RA  IV  is  144 
Mg/yr  (159  tons/yr).  The  total 
nationwide  energy  impact  beyond 
baseline  of  RA  IV  is  approximately 


117,400  MWh/yr.  The  total  nationwide 
solid  waste  impact  beyond  baseline  is 
190  m3/yr  (6,700  ftVyr). 

Regulatory  Alternative  V.  The 
nationwide  emission  reduction  beyond 
baseline  associated  with  RA.V  is  144 
Mg/yr  (159  tons/yr).  The  total 
nationwide  energy  impact  beyond 
baseline  of  RA  V  is  approximately 
122,900  MWh/yr.  The  total  nationwide 
solid  waste  impact  beyond  baseline  is 
215  m3/yr  (7,590  fts/yr). 

ii.  Decorative  chromium 
electroplating  tanks — chromic  acid 
bath.  Regulatory  Alternative  I 
corresponds  to  a  97'peroent  reduction 
against  nationudde  baseline  emissirm 
levels.  The  nationwide  emission 
reduction  associated  with  this 
alternative  is  10  Mg/yr  (11  tons/yr). 
There  is  no  energy  impact  associated 
with  RA  I.  In  fact,  the  nationyride 
energy  requirement  for  RA  I  is  pro)ected 
to  blower  than  that  at  baseline  b^use 
of  the  discontinuation  of  add-on  control 
systems  on  some  decorative  duomium 
tanks.  There  is  no  increase  in  the 
amount  of  solid  waste  generated  under 
RA  I  because  thwe  is  no  solid  waste 
associated  with  the  use  of  diemical 
fume  suppressants.  The  solid  waste 
generated  under  this  alternative  is 


associated  vdth  those  tanks  that 
continiie  to  operate  padmd-bed 
scrubbers  in  conjunction  with  fume 
suppressants. 

iii.  Decorative  chromium 
electroplating  tanks — hrva/ent 
chromium  b^.  Regulatory  Alternative 
I,  which  is  a  no-action  ahematiTe, 
represents  no  additional  emission 
reduction  from  baseline.  There  are  also 
no  energy  or  solid  waste  impacts. 

iv.  Chromium  anodizing  tanks. 
Regulatory  Alternative  I  corresponds  to 
an  emissions  reduction  of  99  percent  or 
3.5  Mg/yr  (4  tons/yr).  The  energy 
impacts  associated  i^th  RA  I  represent 
a  decrease  of  6  percent  from  baseline. 
This  decrease  is  due  to  the 
discontinuation  of  padced-bed  scrubbers 
and  chevron-blade  mist  eliminators  at 
those  tanks  that  currently  use  these 
control  systems.  Regulatory  Alternative 

I  would  also  reduce  the  amormt  of  solid 
waste  generated  by  100  percent.  Solid 
waste  is  generated  at  baseline 
conditions  due  to  the  use  of  packed-bed 
scrubbers.  No  solid  waste  is  generated 
from  the  use  of  chemical  fume 
suppressants. 

c.  Cost  Impacts.  Aggregate  nationwide 
capital  and  net  annualized  costs  for 
each  RA  are  presented  in  Table  4. 


Table  4.— Cost  Impacts  of  the  Regulatory  Alternatives 


Type  of  oper¬ 
ation 

Nationwide  capital  costs, 
mililons* 

Nationwide  annualized 
costs,  minions* 

1 

Nationwide  emis- 

Incremental  cost-effective¬ 
ness,  $/Mg  ($/lon)c 

RA 

Small  (<60 
miliion  Ah/ 

yr) 

Large  ^60 
million  Ah/ 
yr) 

SmaN(<60 
million  Ah/ 
yO 

Large  (260 
milMn  M 

yr) 

Sion  reduction  Mg/ 
yro  (torVyr) 

.Hard  chromium 

RA  1 _ 

19.5 

22.3 

5.2 

6.1 

140.86(155) 

80,000  (73,000) 

plating. 

RA  II . 

19.5 

21.3 

52 

122 

14226  (1562) 

3,400,000  (3,100,000) 

RA  HI . 

19.5 

25.1 

52 

17.1 

143.82  (1582) 

4200,000  (3,800,000) 

RAIV  . 

12.6 

25.1 

7.6 

17.1 

144.08  (158.5) 

9200,000  (8,400,000) 

Decorative  chro- 

RAV _ 

RAI _ 

11.4 

25.1 

92 

17.1 

144.25  (158.7) 
10.2  (11.2) 

12,900,000  (11,700,000) 
0(0) 

mium  plaling. 

||||H 

■11^ 

Chromium  art- 

RAI _ 

_ 1 

326  (3.9) 

0(0) 

odizing.  i 

■■HI 

HHHI 

•For  further  desctiptiort  of  the  rtatiorywide  cost  impacts  refer  to  Chapter  7,  Section  7.6  of  the  BID  for  Proposed  Standards. 
bNationwtoe  emission  estirrates  are  provided  in  Table  3:  Emission  reductions  are  caicuiated  by  subtracting  the  emissions  associated  with  a 
given  alternative  from  the  baselirte  emi^ion  estimate. 

•  Incremental  cost-effectiveness  is  calculated  by  dividing  the  incremental  cost  of  two  alternatives  by  the  incremental  emission  reduction,  in  this 
Table,  the  Incremental  cost-effectiveness  of  w  altemative  is  caicuiated  by  comparing  It  to  the  previous  alternative.  Estimates  calculated  from  the 
costs  and  emission  reducborrs  presented  in  tris  table  may  rtot  match  the  actual  estimales  presented  in  this  column  due  to  rounding. 


i.  Hard  Chromium  Electroplating 
Tanks— RA  I.  Regulatory  Alternative  I 
would  result  in  nationwide  increases  in 
capital  and  annualized  costs  beyond 
baseline  of  $42  million  and  $11  million 
per  year,  respectively.  The  incremental 
cost  of  RA  I  compart  to  baseline  is 
approximately  $^,000/Mg  ($73,000/ 
ton). 

Regulatory  Altemative  n.  With  RA  n, 
nationwide  capital  and  annualized  cost 


increases  beyond  baseline  are  $41 
million  and  $17  million  per  year, 
respectively.  The  capital  costs  for  large 
facilities  are  actually  lower  than  they 
were  for  RA  I  even  though  a  more 
stringent  control  technology  is  required. 
This  is  because  composite  mesh-iMds 
have  a  lower  capital  cost,  but  higher 
annual  cost,  than  packed-bed  scrubbers. 
The  incremental  cost  effectiveness  of 
RA  n  compared  to  RA  I  is 


approximately  $3.4  million/Mg  ($3.1 
million/ton). 

Regulatory  Altemative  HI.  For  RA  HI, 
the  nationwide  capital  cost  increase 
beyond  baseline  that  would  result  from 
RA  m  is  $45  million,  and  the 
annualized  cost  increase  beyond 
baseline  is  $22  million.  The  incremental 
cost  effectiveness  of  RA  III  compared  to 
RA  n  is  $4.2  million/Mg  ($3.7  million/ 
ton). 
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Regulatory  Alternative  IV.  Regulatory 
Alternative  IV  results  in  nationwide 
capital  and  annualized  cost  increases 
beyond  baseline  of  $38  million  and  $25 
million  per  year,  respectively.  Once 
again,  the  requirements  for  composite 
mesh-pads,  tnis  time  at  smcdl  h^d 
chromium  electroplating  facilities, 
result  in  decreases  in  capital  costs  and 
increases  in  annual  operating  costs.  The 
incremental  cost  effe^veness  of  RA IV 
compared  to  RA  m  is  approximately 
$9.2  million/Mg  ($8.4  million/ton). 

Regulatory  Alternative  V.  Regulatory 
Alternative  V  results  in  nationwide 
capital  and  annualized  cost  increases 
beyond  baseliue  of  $37  million  and  $27 
million  per  year,  respectively.  The 
capital  cost  decrease  (and  annualized 
cost  increase)  compared  to  RA  IV  is  due 
to  the  addition  of  the  small  hard 
chromiiun  electroplating  facilities  that 
are  required  to  replace  existing  packed- 
bed  scrubbers  wi^  composite  mesh- 
pads.  The  incremental  cost  effectiveness 
of  RA  V  compared  to  RA  IV  is 
approximately  $12.9  million/Mg  ($11.8 
million/ton). 

The  total  anniial  reporting  and 
recosdkeeping  costs  would  be 
approximately  $8.6  million.  These  costs 
are  the  same  for  all  the  regulatory 
alternatives. 

ii.  Decorative  chromium 
electroplating  tanks — chromic  acid 
electroplating  solution.  For  decorative 
chromium  tai^  using  a  chromic  add 
electroplating  process,  there  is  no 
nationwide  capital  cost  increase  beyond 
baseline  assodated  with  RA  I  because 
there  are  no  capital  costs  associated 
with  the  use  of  chemical  fume 
suppressants.  The  capital  and 
annualized  costs  projeded  tmder  RA  I 
are  driven  by  the  assumption  that  42 
percent  of  the  facilities  will  eled  to  use 
packed-bed  scrubbers  in  conjunction 
with  chemical  fume  suppressants.  In 
fad,  a  slight  decrease  in  nationwide 
baseline  costs  are  expeded  under  RA  I 
because  of  the  discontinuation  of  some 
add-on  pollution  control  equipment  at 
some  decorative  chromium 
electroplating  fadlities.  However,  the 
total  annual  reporting  and 
recordkeeping  costs  would  be 
approximately  $14  million. 

hi.  Decorative  chromium 
electroplating  tanks — trivalent 
chromium  electroplating  solution.  As 
previously  stated,  RA  I  for  those 
decorative  chromium  electroplating 
facilities  using  a  trivalent  chromium 
bath  is  a  no-action  alternative.  Thus, 
there  are  no  control  cost  impacts. 
However,  the  total  armual  reporting  and 
recordkeeping  costs  would  be 
approximately  $1.6  million. 


iv.  Chromium  anodizing  tanks. 
Re^atory  Alternative  I  for  anodizing 
tai^  has  no  capital  costs  because  fume 
suppressants  require  no  equipment 
purwases.  There  is  no  annu^zed 
control  cost  impad  beyond  baseline  for 
RA  I.  In  fad,  nationwide  annualized 
costs  are  expeded  to  decrease  imder  RA 
I  due  to  the  discontinuation  of  add-on 
pollution  control  systems  that  are  less 
effective  and  are  more  costly  than  fume 
suppressants.  However,  the  total  armual 
reporting  and  recordkeeping  costs 
would  be  approximately  $3.6  million. 

d.  Economic  Impacts.  The  following 
section  presents  the  economic  impads 
assodated  with  each  RA.  Economic 
impacts  were  assessed  by  examining  the 
effed  of  the  RA’s  on  the  cost  of 
electroplating  and  on  the  final  end- 
produd  prices.  In  addition,  the  effed  of 
each  RA  on  small  businesses  was 
ectimated  in  a  small  businesses  impad 
analysis.  This  analysis  used  EPA’s 
Office  of  Policy.  Plaiming,  and 
Evaluation’s  1982  Regulatory  Flexibility 
Ad  guidelines  to  determine  if  there 
were  significant  impacts  on  a 
substantial  number  of  small  businesses. 
According  to  those  guidelines,  the 
following  criteria  constitute  a  significant 
adverse  economic  impad:  (1)  A^ual 
compliance  costs  increase  the  total  cost 
of  production  for  small  entities  by  more 
than  5  percent;  (2)  compliance  costs  as 
a  percentage  of  sales  for  small  entities 
are  at  least  10  percent  higher  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  significant 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financing  capabilities;  ^d 
(4)  the  requiroments  of  the  regulation 
are  likely  to  resvilt  in  closures  of  small 
entities. 

i.  Hard  chromium  electroplating 
operations — Regulatory  Alternative  I. 
liie  economic  impacts  assodated  with 
RA  I  for  hard  chromivun  electroplating 
operations  are  not  significant.  End 
produd  price  increases  are  well  below 
1  percent.  The  estimated  munber  of 
small  business  closures  for  RA  I  ranges 
finm  14  to  20  of  the  1,170  small  hard 
plating  operations.  B^ed  on  an  analysis 
of  the  common  finandal  ratios  used  by 
banks  to  assess  loan  applications  for 
typical  small  fadlities,  there  are  no 
capital  availability  problems  imder  RA 
L  All  operations  should  be  able  to 
acquire  the  capital  necessary  to  install  a 
pa^ed-bed  scrubber  system  if  they  do 
not  already  have  one. 

Regulatory  Alternative  n.  Regulatory 
Alternative  n  does  not  result  in 
significant  economic  impacts.  Once 
again  the  end  produd  price  increases 
are  less  than  1  percent.  For  RA  n,  the 


estimated  munber  of  closures  ranges 
from  20  to  23.  Capital  availability 
problems  are  also  avoided  under  RA  n 
for  the  following  reasons.  First,  small 
operations  are  required  to  use  packed- 
bed  scrubbers  for  which  the  capital 
costs  should  not  be  prohibitive.  Second, 
large  fadlities  that  currently  use 
packed-bed  scrubbers  may  continue  to 
use  these  devices  and  thus  will  have 
little  or  no  capital  requirements  to  meet 
the  reflation.  Finally,  because  the 
capitm  cost  of  composite  mesh-pad 
systems  is  adually  lower  than  that  of 
packed-bed  scrubbers,  large  fadlities 
required  to  use  composite  mesh-pads 
will  not  have  problems  obtaining  the 
necessary  capital. 

Regulatory  Alternative  in.  The 
estimated  munber  of  closures  under  RA 
m  ranges  firom  20  to  28.  However,  the 
end  produd  price  increases  resulting 
firom  this  alternative  are  still 
insignificant  (below  1  percent).  Also, 
because  RA  Iff  requires  a  control  level 
equivalent  to  that  of  composite  mesh- 
pad  systems  for  all  large  fadlities,  while 
the  required  control  level  for  small 
facilities  continues  to  be  equivalent  to 
the  use  of  packed-bed  scrubbers,  there 
are  no  capital  availability  problems 
because  larger  facilities  should  be  able 
to  obtain  the  necessary  capital. 

Regulatory  Alternative  IV.  The  end 
produd  price  increases  remain  below  1 
percent,  and  the  estimated  number  of 
closures  ranges  from  33  to  39  imder  RA 

IV.  In  addition,  capital  availability 
problems  are  avoided  because  RA  IV 
allows  small  fadlities  that  currently  use 
packed-bed  scrubbers  to  continue  using 
those  systems.  Other  small  fadlities 
may  have  to  purchase  a  composite 
mesh-pad  system,  but  because  the 
capital  cost  of  this  type  of  system  is 
lower  than  that  of  a  packed-bed 
scrubber,  small  fodlities  should  be  able 
to  obtain  the  required  capital. 

Regulatory  Alternative  V.  Under  RA 

V,  end  produd  price  increases  are 
below  1  percent,  and  the  number  of 
estimated  dosures  ranges  firom  37  to  51. 
However,  because  RA  V  requires  all 
hard  chromium  electroplating 
operations  to  use  composite  mesh-pads 
regardless  of  whether  they  currently 
operate  a  packed-bed  scrubber,  some  * 
small  fadlities  currently  using  packed- 
bed  scrubbers  may  have  a  difficult  time 
acquiring  the  necessary  capital  to 
pu^ase  a  composite  mesh-^ad  system. 
Finandal  institutions  may  not  be 
willing  to  lend  the  necessary  capital  to 
retrofit  or  replace  an  existing  packed- 
bed  scrubber  to  a  small  facility  that  is 
still  joying  for  those  existing  systems. 

ii.D^orative  chromium 
electroplating  and  chromium  anodizing 
operations.  The  economic  impacts 
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associated  with  the  regulatory 
alternatives  for  both  decorative 
chromium  electroplating  and  chromium 
anodizing  operations  are  not  significant. 
For  decorative  c^omium  operations 
using  the  chromic  add  plating  process 
and  ror  chromirun  anodizing  operations, 
this  results  from  the  extremely  low 
annual  control  cost.  Small  increases  in 
both  the  electroplating  costs  (less  than 
5  percent)  and  the  an^zing  costs  (less 
than  7  percent)  are  estimated  in  the 
economic  analysis.  As  a  result,  end 
product  price  increases  are  also  very 
small  (less  than  1  percent).  The  RA  for 
decorative  chromium  operations  using 
the  trivalent  chromium  plating  process 
is  no  action;  thus,  there  is  no  economic 


impact.  No  small  business  dosures  are 
expected  for  either  decorative 
chromium  electroplating  or  chromium 
anodizing  operations  due  to  the  low  cost 
of  control.  * 

e.  Environmentcd  and  Cost  Impacts 
for  New  Tanks.  This  section  presents 
environmental  and  cost  impacts  for  new 
tanks.  These  impacts  are  provided  on  an 
individual  model  plant  basis  and  are 
calculated  against  a  baseline  of  no 
control.  No  aggregate  nationwide 
impacts  for  new  facilities  are  presented 
because  there  are  no  reliable  estimates 
for  totally  “new”  fadlities. 

Environmental  and  cost  impacts  for 
new  hard  and  decorative  chromium 
electroplating  temks  are  presented  in 


Tables  5  and  6,  respectively.  For  hard 
chromium  electroplating  tanks,  the 
proposed  standard  requires  the 
application  of  composite  mesh-pad 
systems,  which  corresponds  to  a  99.8- 
percent  reduction  in  uncontrolled 
emissions.  Energy  impacts  for 
composite  mesh-pad  systems  vary  from 
37,300  to  895,200  kwh/yr.  The  solid 
waste  impact  resulting  from  the 
application  of  composite  mesh-pad 
systems  is  low,  ranging  from  0.19  to  1 
mVyr  (7  to  35  ft^/yr).  Ihe  capital  costs 
for  composite  mesh-pad  systems  range 
from  $27,200  to  $143,600;  the  annual 
operating  costs  range  from  $13,500  to 
$76,700. 


Table  5.— Environmental  and  Cost  Impacts  of  Control  Techniques  at  New  Hard  Chromium  Plating 

Operations 


Control  technique/model  plant  size  is. 

Emission  re¬ 
duction,  kg/yr 
(ib/yr) 

Energy  impact 
kWhiy 

Solid  waste 
impact,  m3/yr 
(fP/yr) 

Capital  costs, 
(dollars) 

Net  annual 
cost,  $/yr 

Composite  mesh-pad  systems: 

Small . 

Medium . 

Large  . 

50(110) 
420  (924) 
1,600(3,520) 

37,300 

261,000 

895,200 

0.19  (6.7) 
0.52  (18) 
1.0  (35) 

27,200 

71,800 

143,600 

13,500 

32,800 

76,700 

Table  6,— Environmental  and  Cost  Impacts  of  Control  Techniques  at  New  Decorative  Chromium  Plating 

Operations 


Control  technique/modei  plant  size 

Emission  re¬ 
duction,  kg^r 
(Ib/yr) 

Enei^j^^ir^ct, 

Solid  waste 
Impact,  m3/yr 
(ft3/^) 

Capital  costs, 
(dollars) 

Net  annual 
cost  $/yr 

Chemical  fume  suppressants: 

Small . 

6.0  (13) 

14,900 

0(0) 

0 

1,000 

Medium . 

23.9  (52.6) 

.  59,700 

0(0) 

0 

3,300 

Large  . 

239  (526) 

156,700 

0(0) 

0 

17,200 

For  decorative  chromium  tanks  using 
a  chromic  acid  electroplating  process, 
the  use  of  chemical  fume  suppressants 
represents  a  99.5-percent  reduction  in 
uncontrolled  emission  levels.  No  energy 
or  solid  waste  impacts  are  associated 
with  chemicsd  fume  suppressants.  Also, 
no  capital  investment  is  associated  with 
chemical  fume  suppressants,  and  the 
annual  control  costs  are  low,  varying 
from  $l,000/yr  for  a  small  operation  to 
$17.200/yT  for  a  large  operation. 

New  decorative  chromium  tanks  that 
use  a  trivalent  chromium  process  would 
have  no  cost  or  energy  impacts  because 
it  is  assumed  they  would  comply  with 
the  standard  simply  by  using  ^e 
trivalent  chromivim  bath. 

The  only  control  technique  examined 
for  new  chromium  anodizing  tanks  was 
the  use  of  chemical  fume  suppressants. 
The  use  of  chemical  fume  suppressants 
represents  a  99.5-percent  reduction  in 
uncontrolled  emission  levels.  The 
annual  operating  costs  associated  with 
fume  suppressants  range  from  $1,600  for 


small  tanks  to  $4,300  for  large  tanks.  No 
energy  or  solid  waste  impacts  are 
associated  with  fume  suppressant  usage. 
Also,  no  capital  investment  is  associated 
with  fume  suppressant  usage. 

5.  Selection  of  MACT 

a.  New  Source  MACT.  In  all  cases, 
MACT  for  new  sources  is  based  on  the 
MACT  floor  for  new  sources  presented 
in  section  VI.C.2.,  Selection  of  the 
MACT  floor,  above.  For  hard  chromium 
electroplating  sources,  new  source 
MACT  is  a  total  chromium  emission 
limit  of  0.013  mg/dscm  (5.7x10 gr/ 
dscf),  which  is  based  on  the  use  of 
composite  mesh  pads.  An  emission 
limit  of  0.003  mg/dscm  (1.3xl0~6  gr/ 
dscf),  which  is  b^d  on  the  use  of  fume 
suppressants,  represents  new  source 
MACT  for  decorative  chromium 
electroplaters  u^g  chromic  acid  baths 
and  for  chromium  anodizing  tanks.  For 
those  decorative  chromium 
electroplating  tanks  that  use  a  trivalent 
chromium  electroplating  process,  new 


source  MACT  is  the  continued 
operation  of  the  trivalent  chromiiun 
electroplating  process,  with  monitoring 
of  the  srirface  tension  required.  In  each 
case,  the  new  source  MACT  floor 
represents  the  “emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  somce.”  The  EPA 
considered  whether  there  were  any 
classes  within  the  categories  where  the 
MACT  floor  did  not  represent  the  level 
associated  with  the  “best  controlled 
similar  source”  but  did  not  find  any 
such  classes. 

b.  Existing  Hard  Chromium 
Electroplating  MACT.  To  determine 
MACT  for  hard  chromium 
electroplating,  EPA  evaluated  the 
emission  reductions,  costs,  economic 
impacts,  and  other  environmental  and 
energy  impacts  of  the  MACT  floor 
control  level  (achievable  with  packed- 
bed  scrubbers)  and  levels  of  control 
more  stringent  than  the  floor  (achievable 
with  composite  mesh  pad  systems). 
These  impacts  were  evaluated 
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separately  for  small  and  large  platers 
and  for  platers  already  well-controlled 
(with  packed  bed  scrubbers).  These  size 
and  class  distinctions  were  made  for 
analytical  purposes  as  authorized  by 
section  112(d)(1)  of  the  Act  which 
provides  that  die  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  in  establishing  standards. 
Section  VI.C.3  of  this  preamble 
describes  the  re^latory  alternatives 
(RA’s).  For  small  platers,  RA’s  I,  H,  and 
in  would  all  require  the  floor  level  of 
control.  Regulatory  Alternative  IV  is 
more  stringent,  and  RA  V  would  require 
the  most  stringent  control.  For  large 

f)laters,  RA  I  would  require  the  floor 
evel  of  control,  RA  n  is  more  stringent, 
and  RA’s  HI,  IV,  and  V  would  all  require 
the  most  stringent  control. 

The  following  discussion  of  the 
primary  factors  EPA  considered  in 
determining  MACT  provides  separate 
rationales  for  small  and  large  platers. 

The  primary  factors  that  affected  the 
decision  are  the  emission  reductions 
achievable,  the  cost  of  control,  and  the 
economic  impacts.  As  described  in 
section  VI.C.4  of  this  preamble,  the 
ot^  environmental  (solid  waste  and 
water)  and  energy  impacts  of  various 
alternatives  would  not  be  significant. 
Therefore,  they  were  not  primary  factors 
in  the  MACT  decision  and  are  not 
discussed  in  this  section. 

The  regulatory  analysis  discussed 
below  indicates  what  appear  to  be  very 
high  costs  of  control  compared  to  the 
associated  chromium  emission 
reductions  for  all  the  regulatory 
alternatives.  However,  when  the  high 
toxicity  of  chromium  and  the  proximity 
of  exposed  populations  to  electroplating 
facilities  are  considered,  the  costs  of 
control  are  found  to  be  as  reasonable  as 
those  for  other  pollutants  in  other 
source  categories.  One  poimd  of 
chromium  is  roughly  equivalent  in 
cancer  potency  to  1500  pounds  of 
benzene.  Specifically,  the  factor  of  1,500 
results  from  a  quantitative  comparison 
of  the  unit  risk  estimates  for  benzene 
and  chromium.  While  quantitative 
comparisons  of  potencies  of  carcinogens 
carry  with  them  considerable 
uncertainties,  the  highly  toxic  nature  of 
chromium  means  that  very  small 
quantities  of  emissions  can  cause  air 
pollution  with  very  serious  adverse 
health  impacts  on  the  surroimding 
population.  For  this  reason,  higher  costs 
of  controlling  a  raven  quantity  of  these 
emissions  would  be  more  acceptable 
than  for  a  less  toxic  pollutant. 

c.  Small  hard  chromium 
electroplaters.  As  shown  in  Tables  3  and 
4,  for  small  platers  a  significant 
emission  reduction  (18  Mg/yr  (19.7 


tons/yr))  beyond  baseline  would  be 
achiev^  by  RA’s  I,  II,  and  III  (packed- 
bed  scrubbers)  at  an  incremental 
annualized  cost  of  $5.2  million  per  year. 
This  results  in  an  incremental  cost 
effectiveness  of  $2d0.,000  per  Mg 
($260,000  per  ton).  This  is  equivalent  to 
$130/lb  of  chromium  emission 
reduction,  which  is  comparable  to 
approximately  $200/ton  of  benzene 
emission  reduction,  if  relative  cancer 
potency  is  factored  in.  The  economic 
impact  of  requiring  packed-bed 
scrubbers  on  small  platers  would  not  be 
significant.  The  EPA’s  economic  impact 
analysis  found  that  most  small  platers 
could  obtain  funds  to  install  and  operate 
the  scrubbers  without  serious  adverse 
impacts.  A  typical  small  plater  has  sales 
revenue  of  $1  million,  and  for  an 
uncontrolled  facility  the  capital  and 
annualized  costs  of  packed-bed  scrubber 
control  would  be  $36,700  and  $9,860, 
respectively.  However,  the  retrofit  costs 
of  installing  packed-bed  scrubbers  for 
facilities  with  less  efficient  control 
systems  would  be  higher.  The 
nationwide  incremental  capital  cost 
increase  would  be  $20  million. 

Regulatory  Alternative  IV  is  more 
stringent  than  RA  IQ  for  small  platers  in 
that  it  would  require  the  use  of 
composite  mesh  pads  for  all  facilities 
except  those  already  controlled  with 
packed-bed  scrubbers.  The  nationwide 
incremental  emission  reduction  of  RA 
IV  compared  to  RA  IQ  would  be  0.26 
Mg/yr  (0.29  ton/yr)  at  an  incremental 
annualized  cost  of  $2.4  million  per  year. 
This  results  in  an  incremental  cost 
effectiveness  of  $9.2  million/Mg  ($8.4 
million/ton)  of  chromium  emission 
reduction.  This  is  equivalent  to  $4,160/ 
lb  of  chromium  emission  reduction, 
which  is  comparable  to  approximately 
$6,000/ton  of  benzene  emission 
reduction,  if  relative  cancer  potency  is 
factored  in.  Thus,  a  small  incremental 
emission  reduction  would  be  achieved 
at  a  significant  increase  in  annualized 
cost.  The  economic  impact  of  RA  IV 
would  not  be  significant  because  small 
platers  could  obtain  capital  for 
composite  mesh  pads  as  readily  as  they 
could  for  packed-bed  scrubbers,  and 
replacement  of  existing  packed-bed 
scrubbers  would  not  be  required  under 
this  alternative.  For  a  typical 
imcontroUed  small  plater,  the  capital 
cost  for  a  composite  mesh-pad  system 
would  be  $27,200,  whidi  is  lower  than 
that  for  a  packed-bed  scrubber;  however, 
the  annuaUzed  cost  woiild  be  $13,500 
which  is  higher  than  that  for  the 
packed-bed  scrubber.  The  nationwide 
capital  costs  for  RA  IV  compared  to  RA 
IQ  would  be  $7  million  less  than  for  RA 
in  because  the  capital  costs  for 


composite  mesh-pad  systems  are  lower 
than  for  packed-l^  scrubbers. 

Regulatory  Alternative  V  is  more 
stringent  than  RA  IV  for  small  platers  in 
that  it  would  require  the  use  of 
composite  mesh  pads  for  all  facilities. 
This  means  that  &ose  currently 
controlled  with  packed-bed  scrubbers 
would  be  required  to  replace  them  with 
composite  mesh  pads  or  retrofit  them  to 
achieve  the  more  stringent  control  level. 
The  nationwide  incremental  emission 
reduction  of  0.17  Mg/yr  (0.19  ton/yr) 
would  be  achieved  at  an  incremental 
annualized  cost  of  $2.2  million  per  year. 
This  is  a  significant  cost  increase 
compared  to  the  associated  emission 
reduction.  This  results  in  an 
incremental  cost  effectiveness  of  $12.9 
million/Mg  ($11.7  million/ton)  of 
chromium  emission  reduction.  This  is 
equivalent  to  $5,900/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $8,000/ton 
of  benzene  emission  reduction,  if 
relative  cancer  potency  is  factored  in. 

The  incremental  cost  effectiveness  of 
RA  V  compared  to  RA  UI  is  $10.7 
million/Mg  ($9.7  million/ton)  of 
chromium  emission  reduction.  This  is 
equivalent  to  $4,900/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $7, 000/ton 
of  benzene  emission  reduction,  if 
relative  cancer  potency  is  factored  in. 

The  incremental  impacts  of  RA  V 
compared  to  RA  IV  or  RA  III  are 
considerably  higher  than  those  of  RA  lU 
compared  to  RA  I  or  Q.  Small  platers 
would  find  it  difficult  or  impossible  to 
obtain  the  necessary  capital  to  replace 
or  retrofit  existing  packed-bed  scrubbers 
with  composite  mesh-pad  systems. 

The  Administrator  has  selected  RA  HI, 
the  MACT  floor  level  of  control,  as  the 
basis  for  the  proposed  MACT  standard 
for  small  hard  cfoomium  electroplaters. 
This  selection  is  based  on  consideration 
of  the  significant  emission  reductions 
achievable  at  reasonable  costs  and  other 
environmental,  energy  and  economic 
impacts.  The  more  stringent  RA’s  IV  and 
V  were  rejected  because  the  incremental 
costs  of  control  and  economic  impacts 
would  be  unreasonable  when  compared 
to  the  small  incremental  emission 
reduction  that  would  be  achieved. 
However,  comments  are  specifically 
requested  on  this  decision  and  whether 
a  different  control  level  should  be 
required  in  the  final  standard. 
Commenters  on  this  issue  should 
provide  supporting  rationale  for  their 
positions. 

d.  Large  hard  chromium 
electroplaters.  As  shown  in  Tables  3  and 
4,  for  large  hard  platers,  the  nationwide 
emission  reduction  that  would  be 
achieved  by  requiring  packed-bed 
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scrubbers  under  RA  I,  the  MACT  floor 
level  of  control,  would  be  about  123  Mg/ 
yr  (136  tons/yr)  at  an  annualized  cost  of 
$6.1  million  per  year.  This  results  in  an 
incremental  cost  effectiveness  of 
$49,600/Mg  ($45, 100/ton)  of  chromium 
emission  reduction,  equivalent  to  $22/lb 
of  chromium  emission  reduction,  which 
is  comparable  to  approximately  $30/ton 
of  benzene  emission  reduction  if 
relative  cancer  potency  is  factored  in. 

The  nationwide  capital  costs  would 
increase  by  $22  million.  There  would 
not  be  a  significant  adverse  economic 
impact  on  large  platers  vmder  this 
alternative  and  facilities  could  afford 
the  installation  and  operation  of  packed- 
bed  scrubbers. 

Regulatory  Alternative  II  is  more 
stringent  than  RA  I  for  hard  platers  in 
that  it  would  require  the  use  of 
composite  mesh  pads  for  all  facilities 
except  those  already  controlled  with 
packed-bed  scrubbers.  The  incremental 
emission  reduction  of  RA  II  compared  to 
RA  I  would  be  1.8  Mg/yr  (1.9  tons/yr) 
at  an  incremental  annualized  cost  of 
$6.1  million  per  year.  This  results  in  an 
incremental  cost  effectiveness  of  $3.4 
million/Mg  ($3.1  million/ton)  of 
chromium  emission  reduction, 
equivalent  to  $1, 600/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $2, 000/ton 
of  benzene  emission  reduction  if 
relative  cancer  potency  is  factored  in. 
The  nationwide  incremental  capital 
costs  would  decrease  by  $1  million 
rather  than  increase  because  the  capital 
cost  for  a  composite  mesh-pad  system  is 
lower  than  for  a  packed-bed  scrubber. 
The  economic  impact  of  RA  II  on  large 
hard  platers  would  not  be  significant; 
they  could  afford  the  cost  of  installation 
and  operation  of  the  required  controls. 

Regulatory  Alternative  III  is  the  most 
stringent  alternative  for  large  hard 
platers  (RA’s  IV  and  V  would  require 
the  same  level  of  control)  in  that 
composite  mesh-pads  would  be  required 
for  all  facilities.  The  incremental 
emission  reduction  of  RA  III  compared 
to  RA  n  would  be  1.2  Mg/yr  (1.3  tons/ 
yr)  at  an  incremental  annualized  cost  of 
$4.9  million  per  year.  This  results  in  an 
incremental  cost  effectiveness  of  $4.2 
million/Mg  ($3.8  million/ton)  of 
chromium  emission  reduction, 
equivalent  to  $1, 850/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $2, 000/ton 
of  benzene  emission  reduction  if 
relative  cancer  potency  is  factored  in. 
(The  incremental  cost  effectiveness  of 
RA  in  compared  to  RA  I  is  $3.7  million/ 
Mg,  $3.4  million/ton,  $1, 700/lb  of 
chromium,  or  approximately  $2,000/ton 
of  benzene  reduction.)  The  nationwide 
incremental  capital  costs  would 


increase  by  $3  million.  Unlike  small 
hard  platers,  large  facilities  would  not 
encoimter  significant  difficulties  in 
obtaining  funds  to  purchase  and  operate 
composite  mesh-pad  systems  to  replace 
existing  packed-l^d  scrubbers.  Thus, 
the  cost  of  control  for  RA  IH  for  large 
platers  would  be  affordable  and  would 
not  result  in  facility  closures. 

Considering  all  these  factors,  the 
Administrator  has  selected  RA  m  as  the 
basis  for  the  proposed  MACT  standard 
for  large  hard  chromium  electroplaters. 
This  selection  is  based  on  consideration 
of  the  significant  incremental  reductions 
of  chromium  emissions  that  are 
achievable,  the  control  costs,  economic, 
and  other  environmental  and  energy 
impacts,  all  of  which  are  reasonable.  As 
discussed  previously,  the  control  cost  is 
considered  to  be  reasonable  given  the 
high  toxicity  of  chromium  emissions 
and  the  proximity  of  exposed 
populations  to  electroplating  facilities. 

The  cumulative  impacts  oi  RA  III  on 
all  hard  chromiiun  electroplaters 
provide  further  support  for  the 
decisions  that  were  made  separately  for 
small  and  large  platers.  The  economic 
impacts  on  small  businesses  are 
considered  reasonable  since  the  number 
of  facilities  that  might  close  under  RA 
m  is  estimated  to  be  less  than  2  percent 
(20  to  28  out  of  1,540  facilities).  An 
estimated  99  percent  emission  reduction 
from  all  hard  chromium  electroplaters  is 
estimated  nationwide  by  requiring  use 
of  composite  mesh-pad  systems  on  all 
existing  large  hard  chromium 
electroplaters  and  packed-bed  scrubbers 
on  small  platers  under  RA  HI.  If  RA  n 
were  required,  this  number  would  be 
reduced  to  98  percent  reduction,  and  if 
RA  I  were  required  this  estimate  would 
be  further  reduced  to  97  percent 
reduction. 

As  discussed  in  section  VI.A.  of  this 
preamble,  the  EPA  developed 
nationwide  emission  and  population 
exposure  estimates  associated  with 
chromium  electroplaters.  EPA 
recognizes  that  there  are  a  variety  of 
factors  that  contribute  to  the 
uncertainties  associated  with  the  cancer 
risk  assessments.  However,  despite 
these  uncertainties,  the  estimates 
provide  a  frame  of  reference  that  is 
useful  for  judging  the  risk  reduction 
associated  with  the  proposed  standard. 
It  is  in  this  context  that  the  following 
discussion  is  presented. 

Under  baseline  conditions  (current 
control  levels),  hard  chromium 
electroplaters  could  cause  as  many  as 
100  increased  cancer  cases  per  year  in 
the  U.S.  In  addition,  the  EPA  estimates 
that  maximum,  upper-bound  individual 
risk&could  range  from  4  chances  in 
10,000  (4x10— ♦)  for  small  platers  to  one 


chance  in  100  (1x10-2)  for  large  platers. 
The  alternative  selected  for  proposal, 

RA  in,  would  reduce  these  estimates  to 
1  cancer  case  per  year  and  risks  of  4 
chances  in  1,000,000  (4xl0-«)for  small 
platers  and  3  chances  in  100,000 
(3xl0-s)for  large  platers.  These 
estimates  are  provided  to  give 
perspective  to  the  potential  impact  of 
the  proposed  standards.  For  the 
complete  picture  of  risk,  one  would  also 
want  to  consider  non-cancer  risks, 
which  are  discussed  in  section  VI.6. 

e.  Existing  Decorative  Chromium 
Electroplating — Chromic  Acid  Bath — 
MACT.  The  control  technology  that 
represents  the  MACT  floor,  i.e.,  the  use 
of  fume  suppressemts,  is  the  highest 
level  of  control  achievable  by  the 
subcategory  and  is  the  predominant 
form  of  control  being  used  in  the 
industry.  Therefore,  all  existing 
decorative  chromium  electroplating 
sources  using  chromic  acid  baths  would 
be  required  to  meet  an  emission  limit  of 
0.003  mg/dscm  (1.3x10-6  gr/dscf), 
which  corresponds  to  the  use  of  a  fume 
suppressant,  if  an  add-on  air  pollution 
device  alone  is  used,  or  maintain  a 
surface  tension  of  no  greater  than  40 
dynes/cm  (2.7x10-3  Ibf/ft)  (if  wetting 
agents  are  used  to  control  chromium 
emissions). 

f.  Existing  Decorative  Chromium 
Electroplating — Trivalent  Chromium 
Bath — MACT.  There  are  no  regulatory 
alternatives  above  the  MACT  floor.  Due 
to  the  low  emission  potential  and  the 
absence  of  any  existing  control  for  these 
tanks,  MACT  for  new  and  existing 
sources  is  the  use  of  the  trivalent 
chromium  process,  with  monitoring  of 
surface  tension.  All  sources  would  be 
required  to  maintain  a  surface  tension  of 
no  greater  than  55  dynes/cm  (3.8x10-3 
Ibf/ft)  or,  if  an  air  pollution  control 
device  alone  is  used,  meet  an  emission 
limit  of  0.048  mg/dscm  (2.1x10-5  gr/ 
dscf). 

g.  Existing  Chromium  Anodizing 
Tanks  MACT.  The  control  technology 
that  represents  the  MACT  floor,  i.e.,  the 
use  of  fume  suppressants,  is  the  highest 
level  of  control  achievable  by  the 
subcategory  and  is  currently  being  used 
extensively  at  existing  facilities  to 
reduce  chromium  emissions.  Therefore, 
all  existing  chromium  anodizing  tanks 
would  be  required  to  meet  an  emission 
limit  of  0.003  mg/dscm  (1.3x10-6  gr/ 
dscf)  (if  an  add-on  air  pollution  device 
alone  is  used)  or  maintain  a  surface 
tension  of  40  dynes/cm  (2.7x10-3  Ibf/ft) 
(if  wetting  agents  are  used  to  control 
chromium  emissions.) 
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D.  Selection  of  the  Format  of  the 
Proposed  Standards 

Concentration,  in  terms  of  mass  of 
chromium  emitted  per  \init  volume  of 
air,  was  determinea  to  be  the  most 
appropriate  format  for  the  standards.  In 
selecting  the  format  for  the  proposed 
standards,  the  following  factors  were 
considered:  (1)  The  ability  to  ensure  that 
the  technology  used  to  comply  with  the 
standard  is  at  least  as  effective  as  the 
technology  upon  whidi  the  standards 
are  based;  (2)  the  ability  to  ensure  that 
the  technology  selected  as  the  basis  of 
the  standard  can  demonstrate 
compliance  in  all  cases,  if  the  systems 
are  operated  properly:  and  (3)  the  cost 
of  determining  compliamce. 

Based  on  the  available  emission  test 
data,  it  was  determined  that  the  inlet 
hexavalent  chromium  concentration 
levels  increased  as  the  current  supplied 
to  the  electroplating  bath  increased,  but 
the  outlet  concentrations  (within  a  given 
control  level)  did  not  vary  significantly. 
Since  the  outlet  chromium 
concentration  within  each  class  of 
control  devices  is  relatively  constant,  a 
determination  on  this  basis  regarding  a 
contrOf  system’s  performance  can  be 
readily  made.  A  format  based  on 
concentration  would  also  ensure  that 
the  technology  selected  as  the  basis  of 
the  standards  would  be  required  to  meet 
the  emissions  limit  since  no  data 
overlaps  exist  between  classes  of  control 
devices.  In  addition,  the  outlet 
chromium  concentration  level  is  easy  to 
measiire,  and  the  compliance  test  cost  is 
equal  to  or  less  than  that  of  the  other 
formats  considered.  Therefore,  a  format 
based  on  outlet  concentration  was 
chosen  to  be  the  most  appropriate 
format  of  the  standard. 

One  concern  with  using  concentration 
as  a  format  is  that  dilution  of  the 
exhaust  gases  can  be  used  to  circumvent 
the  standards.  Dilution  of  the  gas  stream 
at  the  outlet  of  the  control  system  is 
more  of  a  concern  than  any  dilution 
taking  place  at  the  inlet  to  the  control 
systems  since  the  control  systems 
operate  as  constant  outlet  devices. 
However,  this  concern  can  be  addressed 
by  a  review  of  the  test  data  and  permit 
data  from  a  given  facility.  The  air  flow 
rate  meas\ir^  during  testing  should 
approximate  the  design  air  flow  rate  for 
the  control  system  reported  on  the 
permit  application.  If  the  two  values 
differ  significantly,  then  an  inspection 
of  the  control  system  can  be  made  to 
determine  if  dilution  air  is  being 
introduced  to  the  system. 

Another  concern  with  using 
concentration  as  the  format  for  the 
standard  was  that  many  decorative 
chromium  and  chromiiun  anodizing 


tanks  do  not  have  ventilation  systems 
available.  Thus,  it  would  be  impossible 
to  determine  the  concentration  of  the 
emission  stream.  This  issue  has  been 
resolved  by  allowing  such  fedlities  to 
demonstrate  compliance  by  measuring 
surface  tension.  The  Agency  has 
determined  that  a  relationship  exists 
between  the  emission  concentration  that 
results  from  applying  fume  suppressants 
and  the  surfece  tension  of  the 
electroplating  solution.  A  chromic  acid 
electroplating  solution  with  a  surfece 
tension  less  man  or  equal  ta40  dynes/ 
cm  is  in  compliance  with  the  emission 
limit.  A  trivalent  chromium 
electroplating  solution  with  a  surfece 
tension  less  &an  or  equal  to  55  dynes/ 
cm  (3.8x10-3  Ibf/ft)  is  in  compliance 
with  the  emission  limit. 

Other  format  options  considered 
were:  (1)  The  percent  reduction;  (2)  the 
process  emission  rate  (mass  of  ^ 
chromium  emitted  per  unit  of 
production  (as  measured  by  the  current 
input  to  the  electroplating  tank);  and  (3) 
the  mass  emission  rate  (the  mass  of 
chromium  emitted  per  unit  of  time). 

Percent  reduction  is  determined  frt>m 
the  inlet  and  outlet  mass  emission  rates. 
As  stated  previously,  the  outlet 
chromium  concentration  is  relatively 
constant  for  a  given  class  of  control 
equipment.  Therefore,  percent  reduction 
is  not  a  good  indicator  of  performance 
because  of  its  dependency  on  the  inlet 
loading  to  the  control  device.  The  use  of 
percent  reduction  as  the  format  of  the 
standards  would  not  ensure  the  use  of 
the  technology  selected  as  the  basis  for 
the  standards  because  of  the  data 
overlaps  that  exist  between  classes  of 
control  devices,  lliese  data  overlaps 
exist  because  of  variations  in  the  inldl 
loadings  among  facilities.  In  addition, 
inlet  testing  of  the  control  device  is  not 
always  feasible,  especially  at  existing 
facilities,  and  the  compliance  cost  is 
substantially  higher  than  that  for  the 
other  formats  because  testing  of  the 
control  device  inlet  and  outlet  is 
required.  Therefore,  the  dependency  on 
inlet  loadings,  the  hi^er  compliance 
cost,  and  potential  imet  testing 
problems  make  percent  reduction 
vmacceptable  as  the  format  of  the 
standards. 

The  process  emission  rate  is  based  on 
the  outlet  mass  emission  rate  and  the 
current  supplied  to  the  electroplating 
tank.  As  noted  above,  the  outlet  mass 
emission  rate  varies  depending  on  the 
chromiiun  concentration  and  the 
exhaust  gas  flow  rate.  Since  the  outlet 
concentration  levels  do  not  vary  with 
the  current  loading  to  the  electroplating 
tank,  fedlities  that  operate  at  high 
current  loadings  would  have  a  mudi 
lower  process  emission  rate  than 


facilities  that  operate  at  low  current 
loadings  even  though  both  fecilities 
have  applied  the  same  technology  and 
may  be  controlled  to  the  same  emissions 
level.  Conversely,  fedlities  that  have  a 
low  process  emission  rate  could  have 
higher  emissions  than  intended  by  the 
standards  because  of  a  high  inlet 
loading  (high  current  loading)  to  the 
control  device.  Even  though  the  cost  of 
compliance  is  equal  to  or  less  than  that 
for  other  format  options,  the  process 
emission  rate  was  not  selected  as  the 
format  of  the  standards. 

The  mass  emission  rate  varies 
depending  upon  the  chromium 
concentration  and  the  exhaust  gas  flow 
rate.  The  mass  emission  rate  is  easy  to 
measure,  and  the  compliance  costs  are 
equal  to  or  less  than  that  for  the  other 
format  options.  However,  since  the 
outlet  chromium  concentration  is  fairly 
independent  of  the  production  rate 
(inlet  current  loading)  of  the  facility,  the 
mass  emission  rate  varies  according  to 
the  exhaust  gas  flow  rate  which  is  a 
function  of  &e  size  of  the  fecility 
(number  of  electroplating  tanks).  This 
dependency  results  in  data  overlaps 
between  the  classes  of  control  devices. 
To  eliminate  these  overlaps,  multiple 
emission  limits  would  be  required  to 
accommodate  the  size  variation  among 
the  fecilities.  Therefore,  a  mass  emission 
rate  limitation  was  not  selected  as  the 
format  of  the  standard. 

E.  Selection  of  the  Emission  Limits 

This  section  presents  the  emissions 
data  used  to  determine  the  emission 
limits  for  the  technologies  selected  as 
the  basis  of  the  standards.  For  hard 
chromium  tanks,  packed-bed  scrubbers 
and  composite  mesh-pad  systems  were 
selected  as  the  basis  of  the  standards. 

For  decorative  chromium  tanks, 
chemical  fume  suppressants  or  the 
trivalent  chromium  process  form  the 
basis  of  the  standards.  Chemical  fume 
suppressants  also  form  the  basis  for  the 
standard  for  anodizine  tanks. 

All  of  the  emission  limits  presented 
below  are  in  terms  of  mg  of  total 
chromium  per  dscm  of  exhaust  air. 
During  the  early  part  of  the  emission 
test  program,  both  hexavalent  and  total 
chromium  were  measured  at  each  site. 
The  results  of  these  tests  indicate  that, 
considering  the  precision  of  the 
sampling  and  analytical  methods  used, 
the  hexavalent  and  total  chromium 
levels  were  essentially  the  same  (for  all 
tanks  using  a  chromic  acid 
electroplating  bath  solution).  Therefore, 
it  can  1m  presumed  that  all  of  the 
chromium  was  in  the  hexavalent  form, 
which  would  be  expected,  given  the  fact 
that  chromic  acid  is  a  hexavalent 
compound  of  chromium.  For  these 
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reasons,  total  chromium  analyses  were 
discontinued  for  the  remainder  of  the 
tests.  The  hexavalent  chromium 
concentrations,  however,  were  assumed 
to  equal  the  total  chromium 
concentrations,  and  all  of  the  emission 
limits  are  expressed  in  terms  of  total 
chromium.  In  addition  to  the  reasons 
cited  above,  the  analytical  method  for 
total  chromium  is  less  expensive  than 
that  for  hexavalent  chromium,  and  most 
laboratories  can  perform  total  chromium 
analyses,  but  fewer  laboratories  perform 
hexavalent  chromium  analyses. 

The  numerical  emission  limit 
associated  with  packed-bed  scrubbers  is 
0.03  milligram  of  total  chromium  per 
dry  standud  cubic  meter  (1.3x10-5  gr/ 
dscf)  of  e>diaust  air.  The  numerical 
emission  limit  associated  with 
composite  mesh  pad  systems  is  0.013 
mg/dscm  (5.7x10 -«  gr/dscf)  of  exhaust 
air.  A  numerical  limit  of  0.003  mg/dscm 
(1.3x10 -«  gr/dscf)  of  exhaust  air  was 
selected  for  chemical  fume  suppressants 
usage.  A  total  chromium  emission  limit 
of  0.048  mg/dscm  (2.1x10-5  gr/dscf)  of 
exhaust  air  was  established  for  the 
trivalent  chromium  process. 

Based  on  available  emissions  test  data 
and  considering  factors  relevant  to  the 
level  of  controlled  emissions,  the 
Administrator  has  determined  that  the 
proposed  emission  limits  are  achievable 
in  all  circumstances  that  can  be 
reasonably  foreseen.  A  summary  of  the 
factors  considered  in  the  selection  of  the 
emission  limits  is  presented  in  the 
discussion  of  emission  test  data  below. 
Complete  discussions  are  presented  in 
chapter  4  of  the  BID  and  in  the  New 
Technology  Report  (see  ADDRESSES). 

Emission  tests  were  conducted  at  13 
hard  chromium  electroplating  facihties 
and  3  decorative  chromium 
electroplating  facilities.  Of  the  13  hard 
chromium  electroplating  facilities 
where  tests  were  conducted,  3  used 
chevron-blade  eliminators,  3  used  mesh- 
pad  mist  eliminators,  three  used 
packed-bed  scrubby,  3  used  composite 
mesh-pads  in  series,  and  1  used  a 
packed-bed  scrubber  in  conjunction 
with  a  composite  mesh-pad.  At  two  of 
the  decorative  chromium  facilities 
tested,  uncontrolled  emission  levels 
were  quantified,  and  the  performance  of 
chemical  fume  suppressants  was 
evaluated.  At  the  third  decorative 
chromium  facility,  the  chromium 
emissions  from  a  trivalent  chromium 
electroplating  process  were  evaluated. 

Adduionalaata  were  collected  from 
hard  and  decorative  chromium 
electroplating  facilities  but  were 
excluded  from  the  data  base  because  of 
process  upset  conditimis,  control 
equipment  malfunctions,  or  procedural 
discrepancies  with  EPA  test  methods. 


The  rationale  for  excluding  these  data  is 
presented  in  Appendix  D  of  the  BID. 

No  chromium  anodizing  facilities 
were  tested.  However,  a  mass  balance 
was  performed  to  quantify  uncontrolled 
emission  levels  from  a  scrubber  used  to 
control  chromium  emissions  bom  a 
chromic  acid  anodizing  tank.  (For 
further  information  on  this  estimating 
procedure  and  the  calculaticms 
involved,  refer  to  Chapter  3  and 
Araendix  C  of  the  BID.) 

The  emissions  data  obtained  on 
packed-bed  scrubbers  operating  with 
periodic  or  continuous  washdown  and 
typical  chromic  acid  concentrations  in 
the  scrubber  water  (0  to  29.9  g/L  (0  to 
4  oz/gal})  indicated  chromium 
emissions  ranging  from  0.020  to  0.028 
mg/dscm  (8.7x10-*  to  1.2x10-5  gr/dscf) 
with  an  average  concentration  of  0.024 
mg/dscm  (1.1x10-5  gr/dscf).  Using  the 
methodology  presented  in  section  III  of 
this  preamble,  packed-bed  scrubbers 
were  determine  to  be  the  MACT  floor 
for  hard  chromium  electroplating  tanks. 
For  packed-bed  scrubbers,  a  total 
chromium  emission  limit  of  0.03  mg/ 
dscm  (1.3x10-5  gr/dscf)  was  selected 
because  this  was  the  highest  value 
obtained  during  any  of  the  test  runs 
(0.028  mg/dscm  rounded  to  0.03  mg/ 
dscm).  Based  on  tests  the*  Agency  has 
conducted  on  mesh-pad  mist 
eliminators  used  at  some  hard 
chromium  electroplating  tanks,  this 
emission  limit  could  probably  also  be 
achieved  by  those  devices. 

The  emissions  data  obtained  on 
composite  mesh-pads,  either  used  in 
series  or  in  conjunction  with  a  packed- 
bed  scrubber,  indicated  total  d^mium 
emissions  ranging  from  0.004  to  0.013 
mg/dscm  (1.7x10-*  to  5.7x10-*  gr/ 
dscf),  with  an  average  concentration  of 
0.009  mg/dscm  (3.9x10-*  gr/dscf).  A 
total  chromium  emission  limit  of  0.013 
mg/dscm  (5.7x10-*  gr/dscf)  was 
selected  for  composite  mesh-pads 
because  this  value  was  the  highest 
obtained  during  any  of  the  test  runs. 

Two  types  of  diemical  fume 
suppressants  were  tested  at  decorative 
chromium  electroplating  facilities  using 
a  chromic  add  bath — a  foam  blanket 
and  a  combination  foam  blanket  and 
wetting  agent,  llie  only  data  considered 
in  establishing  the  emission  limit  were 
those  for  the  combination  foam  blanket 
and  wetting  agent.  The  emissions  data 
based  on  the  use  of  a  foam  blanket  alone 
were  excluded  because  this  control 
technique  was  considered  to  be  less 
effective  than  the  combination  foam 
blanket  and  wetting  agent,  as  stated  in 
section  VI.B.5.  The  test  data  for 
chemical  fiune  suppressants  indicated 
chromium  emissions  ranging  from  0.001 
to  0.003  mg/dscm  (4.4x10-’  to  1.3x10-* 


gr/dscf),  with  an  average  concentration 
of  0.002  m^dscm  (8.7x10-’  gr/dscf). 

The  total  osmium  emission  fimit 
selected  for  chemical  fume  suppressants 
is  0.003  mg/dscm  (1.3x10-* gr/dscf), 
which  was  the  highest  value  obtained 
during  the  test  rxms. 

Soxirce  testing  of  a  decorative 
chromium  electroplating  operation  that 
uses  a  trivalent  chromium  electroplating 
process  was  also  conducted  by  EPA. 

Total  chromium  emissions  fi'om  this 
operation  ranged  from  0.013  to  0.048 
mg/dscm  (5.7x10-*  to  2.1x10-5  gr/ 
dscf),  with  an  average  total  chromium 
concentration  of  0.027  mg/dscm 
(1.2x10-5  gr/dscf).  The  emission  limit 
that  was  selected  for  these  tanks  is  0.048 
mg/dscm  (2.1x10-5  gr/dscf),  which  was 
the  highest  value  obtained  diuing  any  of 
the  test  nms. 

Some  facilities  that  use  chemical 
fume  suppressants  in  their 
electroplating  or  anodizing  baths  do  not 
have  ventilation  systems:  thus,  emission 
testing  of  these  systems  is  not  possible. 
The  Agency  has  determined  that 
another  parameter,  surface  tension,  can 
be  measured  to  determine  compliance 
with  the  emission  limits.  This  alternate 
parameter  can  be  used  when  wetting- 
agent-type  fume  suppressants  or 
combination  foam-blanket/wetting- 
agent-type  fume  suppressants  are  u.sed 
and  a  ventilation  system  is  not  present. 

If  a  wetting  agent  or  a  combination  foam 
blanket/wetting  agent  is  used  to  control 
emissions,  then  the  surface  tension  of 
the  electroplating  or  anodizing  bath 
must  be  monitor^  by  using  a 
stalagmometer  to  ensure  that  the  surface 
tension  is  at  or  below  40  dynes/cm 
(2.7x10-5  Ibf/ft). 

If  a  trivalent  chromium  electroplating 
process  is  used  to  control  emissions, 
then  the  surface  tension  of  the 
electroplating  bath  must  be  monitored 
by  using  a  stalagmometer  or  tensiometer 
to  ensure  that  the  surface  tension  is  at 
or  below  55  dynes/cm  (3.8x10-5  Ibf/ft). 
In  both  cases,  the  surface  tension  should 
be  measured  at  least  once  every  4  hours. 

F.  Selection  of  Definition  of  Source 

The  choice  of  an  afiected  source 
influences  possible  reconstruction  and 
modification  impacts  of  the  standards.  It 
also  determines  the  point  at  which  the 
addition  or  replacement  of  individual 
emission  sources  (i.e.,  electroplating  or 
anodizing  tanks)  results  in  a  "new" 
source.  Section  112(a)(3)  of  the  Act 
defines  “stationary  source”  as  having 
the  same  meaning  as  that  given  in 
section  111(a)  of  the  Act,  where 
"stationary  source”  is  defined  as  “any 
building,  structure,  facility,  or 
installation  which  emits  or  may  emit 
any  air  pollutant.”  Most  industrial 
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plants  consist  of  numerous  pieces  or 
groups  of  equipment  that  emit  HAP  and 
that  may  be  viewed  as  "soiuces.*'  The 
EPA,  therefore,  uses  the  term  "affected 
source"  to  designate  the  eouipment 
within  a  particular  kind  of  plant  that  is 
chosen  as  the  "source"  covered  by  a 
given  standard. 

1.  Reconstruction  Considerations 

In  designating  the  affected  source, 

EPA  determines  which  piece  or  group  of 
equipment  is  the  appropriate  unit  (the 
affected  source)  for  emission  standards 
in  the  particular  context  involved.  The 
determination  is  made  in  light  of  the 
terms  and  purpose  o(  section  112.  One 
major  consideration  is  that  a  narrow 
designation  of  source  usually  brings 
replacement  equipment  under  new 
source  MACT  sooner. 

If,  for  example,  an  entire  plant  is 
designated  as  the  affected  source,  the 
new  source  MACT  would  cover  no  part 
of  the  plant  imless  the  replacement 
causes  the  entire  plant  to  be 
"reconstructed."  Reconstruction,  as 
defined  in  the  proposed  $  63.5,  means 
the  replacement  of  the  components  of 
an  Affected  source  to  such  an  extent 
that:  (1)  The  fixed  capital  cost  of  the 
new  components  exceeds  50  percent  of 
the  fixed  capital  cost  that  would  be 
required  to  construct  a  comparable  new 
source,  and  (2)  it  is  technologically  and 
economically  feasible  for  the 
reconstructed  source  to  meet  the 
promulgated  emission  standards 
established  by  the  Administrator 
pursuant  to  section  112  of  the  Act.e 
Upon  reconstruction,  an  affected  major 
source  is  subject  to  relevant  standards 
for  new  sources,  including  compliance 
dates,  irrespective  of  any  change  in 
emissions  of  HAP  from  that  source. 
Major  sources  are  also  subject  to  the 
preconstruction  and  review 
requirements  provided  in  $  63.5, 
provided  the  source  commenced 
reconstruction  after  proposal  but  does 
not  start  operation  before  promulgation 
of  the  final  standards. 

On  the  other  hand,  if  each  piece  of 
equipment  (i.e.,  each  electroplating  or 
anodizing  tank)  is  designated  as  an 
affected  source,  then  any  single  tank  can 
be  subject  to  the  reconstruction 
provision  (if  the  tank  is  located  at  a 
major  source).  A  narrow  designation  of 
the  affected  source  would  ensure  that 
the  standards  would  cover 
reconstructed  emissions  sources  (i.e., 
individual  tanks)  with  new  source 
MACT  with  each  replacement  or 
reconstruction  of  a  tank.  A  broader 
designation  of  the  aftiected  source  may 
be  appropriate  if  it  would:  (1)  Result  in 
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equal  or  greater  emission  reduction  than 
would  a  narrow  designation  or  (2)  avoid 
inordinate  costs  or  o&er  adverse 
impacts. 

2.  Modification  Considerations 

According  to  section  112(a)(5), 
"modification"  means  any  physical 
change  in,  or  change  in  the  method  of 
operation  of,  a  major  source  which 
increases  the  actual  emissions  of  any 
hazardous  air  pollutant  emitted  by  such 
source  by  more  than  a  de  minimis 
amount  or  which  results  in  the  emission 
of  any  hazardous  air  pollutant  not 
previously  emitted  by  more  than  a  de 
minimis  amoimt.  Modified  sources  are 
subject  to  section  112(g)  provisions, 
which  prevent  any  person  from 
modifying  a  major  source  of  HAP  unless 
the  MACT  emission  limitation  for 
existing  sources  will  be  met.  If 
modifications  of  major  sources  occ^ 
prior  to  the  establishment  of  final  rules 
under  section  112(d),  the  States  are 
required  to  establish  MACT  for  the 
modified  sources  on  a  case-by-case 
basis.  Therefore,  until  promulgation,  the 
soiirce  designation  will  be  determined 
on  a  case-by-case  basis  by  the  permitting 
authority. 

The  EPA  has  reserved  space  within 
the  proposed  General  Provisions  for 
provisions  related  to  section  112(g)  that 
will  be  added  in  a  separate  rulemaking. 
Until  EPA  guidance  on  this  issue  is 
available,  it  is  difficult  to  project  the 
potential  impact  an  affected  source 
designation  could  have  on  the  industry 
that  is  the  subject  of  today’s  rulemaking. 
However,  since  only  major  sources  are 
-  affected  under  section  112(g),  the 
impact  is  probably  limited  because  ihe 
majority  of  electroplating  facilities  will 
be  considered  area  soiuces. 

3.  Affected  Source  Definitions 

There  are  three  alternative 

designations  that  could  be  applied  to 
the  source  category.  The  neurrowest 
designation  would  be  each  individual 
electroplating  or  anodizing  tank.  The 
broadest  designation  would  be  the 
group  of  electroplating  or  anodizing 
tanks  at  each  facility  mat  are  covered  by 
the  standards.  A  third  possibility  is  the 
designation  of  groups  of  electroplating 
tanlw  by  category  or  subcategory:  in 
other  words,  affected  sources  would  be: 
(1)  All  hard  chromium  electroplating 
tanks,  (2)  all  decorative  chromium 
electroplating  tanks  using  chromic  acid 
baths,  (3)  all  decorative  duomium 
electroplating  tanks  using  trivalent 
chromium  baths,  and  (4)  all  chromic 
acid  anodizing  tanks. 

With  the  exception  of  hard  chromium 
electroplating  tanks,  the  new  and 
existing  source  MACT  is  the  same  for 


the  remaining  sources.  In  addition,  the 
preconstruction  review  requirements  for 
decorative  platers  and  anodizers  should 
be  relatively  easy  to  meet  because  of  the 
relative  simplicity  and  availability  of 
the  means  of  control,  i.e.,  the  use  of 
fume  suppressants  or,  as  applicable,  the 
use  of  a  trivalent  chromium 
electroplating  bath.  However,  because 
new  source  I^CT  is  more  stringent 
than  existing  source  MACT  for  small 
hard  chromium  electroplaters  and 
because  the  emission  limits  assume  the 
use  of  add-on  control  devices,  the 
impact  of  an  affected  source  designation 
is  more  significant  to  hard  chromium 
electroplaters.  Therefore,  EPA  based  the 
designation  decision  on  the  potential 
imp^acts  to  this  source  category. 

The  EPA  is  proposing  to  define  the 
affected  source  in  terms  of  individual 
tanks.  The  narrow  designation 
maximizes  the  potentid  emission 
reduction  from  the  source  categories. 
Defining  the  affected  source  as  an 
individual  tank  ensures  that  new  source 
MACT  is  applied  to  new  hard 
chromium  electroplating  tanks. 

However,  if  a  new  tank  is  added  at  an 
existing  source,  emissions  from  the  new 
tank  could  be  ducted  to  an  existing 
control  device  on  site  as  long  as  the 
emissions  from  the  new  tank  do  not 
exceed  the  required  emission  levels.  If 
the  tank  is  added  at  a  major  source,  the 
preconstruction  review  provisions 
would  be  triggered.  The  preconstruction 
review  requirements  are  extensive  in 
that  the  source  would  be  required  to 
perform  an  emission  test  to  establish  the 
emission  rate  expected.  However, 
because  these  provisions  only  apply  to 
major  sources  and  this  industry  is 
comprised  largely  of  area  sources,  the 
potential  impact  of  this  scenario  is 
small. 

As  indicated  by  the  discussion  above, 
EPA  believes  that  a  narrow  definition  of 
source  based  on  individual  tanks 
represents  the  most  reasonable  approach 
given  typical  plant  design  and  that  the 
additional  costs  of  this  approach  are 
generally  minimal.  EPA  requests 
comments  on  the  effect  of  adopting  a 
narrow  definition  of  source  and  on  its 
proposal  to  define  the  affected  source  as 
each  individual  tank. 

G.  Selection  of  Monitoring  Requirements 

The  amended  Act  added  paragraph  (3) 
to  section  114(c).  This  paragraph 
requires  enhanced  monitoring  of 
stationary  sources  (or  possibly  other 
sources)  to  indicate  the  compliance 
status  of  the  sotirce,  and  whether 
compliance  is  continuous  or 
intermittent.  Today’s  rulemaking  also 
icfentifies  monitoring  parameters  that 
indicate  proper  operation  and 
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maintMiance  (O&M)  of  the  control 
device.  The  following  paragraphs 
describe  the  enhanc^  compliance 
monitoring  and  the  O&M  monitoring, 
and  the  bases  for  their  selection. 

1.  Enhanced  Compliance  Monitoring 

In  accordance  with  §  63.7  of  the 
General  Provisions  for  this  part,  each 
source  subject  to  these  standards  would 
be  required  to  conduct  an  initial 
performance  test.’’  The  Act  requires  that 
after  the  initial  performance  test,  the 
compliance  status  of  the  source  must  be 
demonstrated.  For  this  source  category, 
EPA  has  decided  that  certain  operating 
parameters  should  be  monitored  to 
indicate  ongoing  compliance  with  the 
emission  limit. 

For  packed-bed  scrubbers  and 
composite  mesh-pads  used  in 
conjunction  with  packed-bed  scrubbers, 
the  gas  velocity  at  the  inlet  of  the  device 
and  the  chromium  concentration  of  the 
scrubber  water  have  been  selected  as 
those  operating  pttrameters  that  are  most 
indicative  of  control  device 
performance.  (The  importance  of  these 
parameters  was  discussed  in  section 
V.B.)  Therefore,  during  the  initial 
performance  test,  the  owner  or  operator 
would  be  required  to  set  the  range  of 
values  for  gas  velocity  at  the  inlet  to  the 
control  device  that  corresponds  to 
compliance  with  the  emission  limit  set 
by  the  proposed  standards.  These 
standards  would  require  daily 
measurement  of  gas  velocity  to  ensure 
compliance  with  the  emission  limit. 
Operation  of  the  control  device  outside 
of  the  gas  velocity  range  established 
during  the  performance  test  would 
constitute  noncompliance  with  the 
emission  limit.  Additionally,  facilities 
using  packed-bed  scrubbers  would  be 
required  to  measure  the  scrubber  water 
concentration  once  daily.  If  the  scrubber 
water  concentration  exceeds  45  g/L  (6 
oz/gal).  the  owner  or  operator  would  not 
be  in  compliance  with  the  emission 
limit.  As  an  alternative  to  compliance 
with  this  scrubber  water  concentration, 
the  ownor  or  opmtitor  may  establish  a 
maximum  scrubber  water  concentration 
that  corresponds  to  compliance  with  the 
emission  limit  during  the  initial 
performance  test.  Because  gas  velocity 
and  scrubber  water  ctmcentraticm  are 
not  highly  variable  wrhen  the  add-on 
control  device  is  properly  opoeted  and 
maintained,  the  ^A  believes  that  a 
daily  measurement  of  gas  velocity  and 
scrubber  water  concentration  is 
sufficient  to  indicate  continued 
compliance  with  the  emission  limit. 
Violation  of  eithw  of  these  operating 


'Ibid. 


parameters  would  constitute 
noncompliance  with  the  emission  limit. 

For  mesh-pad  mist  eliminators  (that 
meet  the  total  chromium  emission  limit 
of  0.03  mg/dscm  (1.3x10-5  gr/dscf)), 
and  for  composite  mesh-pads,  the  daily 
measurement  of  gas  velocity  alone 
would  indicate  compliance  or 
noncompliance  wdth  the  emission  limit. 
The  operating  parameter  value  for  gas 
velocity  that  corresponds  to  compliance 
with  the  emission  limit  would  be 
established  during  the  initial 
performance  test. 

2.  Alternate  Compliance  Monitoring  for 
Sources  Using  Fume  Suppressants 

For  tanks  that  comply  with  the 
standards  through  the  use  of  chemical 
fume  suppressants,  the  measurement  of 
surface  tension  every  4  hours  would 
indicate  compliance  or  noncompliance 
with  the  standards.  Decorative 
chromium  tanks  using  a  chromic  acid 
electroplating  process  would  be 
required  to  maintain  a  surface  tension 
no  greater  than  40  d)mes/cm  (2.7x10-3 
Ibf/ft);  those  using  a  trivalent  chromium 
electroplating  process  would  be 
required  to  maintain  a  surface  tension 
no  greater  than  55  dynes/cm  (3.8x10-3 
Ibf/ft).  Operation  of  the  electroplating 
baths  at  surface  tensions  greater  than  the 
values  identified  in  these  standards 
would  indicate  noncompliance  wdth  the 
emission  limit  Owners  or  operators 
who  choose  to  comply  wdth  these 
sur&ce  tension  limits  would  not  be 
required  to  conduct  an  initial 
performance  test.  Those  decorative 
chromium  tanks  that  use  a  chemical 
fume  suppressant  in  conjimction  with  a 
control  device  may  conduct  an  initial 
performance  test  to  establish  an 
alternative  surface  tension  value  that 
corresponds  to  compliance  writh  the 
emission  limit. 

The  Agency  has  determined  that 
measmrement  of  the  surface  tension  of 
the  bath  (using  a  stalagmometer  or 
tensiometer)  at  least  once  every  4  hours 
during  operation  of  the  tank  would  be 
sufficient  to  ensure  continuous 
compliance  with  the  emission  limit.  The 
time  interval  specified  for  measuring  the 
surface  tension  is  bas^  on  the  time 
interval  at  which  additions  of  wetting 
agent  were  required  during  the  emission 
test  program  conducted  to  develop  these 
standards.  The  time  intervals  for 
addition  requirements  would  vary  with 
each  operation  (e.g.,  size  of  tank,  currmit 
density,  configuratioh  of  parts,  etc.). 

The  owner  or  op^tor  of  a  tank  diat 
uses  a  foam  blanket  alone  to  comply 
with  the  standards  would  be  requir^  to 
conduct  an  initial  perfcxmance  test  to 
confirm  that  the  emission  limit  of  0.003 
mg/dscm  (1.3x10-®  gr/dscf)  is  being 


met.  For  ongoing  compliance,  the  owner 
or  operator  would  be  required  to 
measure  and  record  the  foam  blanket 
thickness  at  least  once  every  hour 
during  operation  of  the  tank.  Operation 
of  the  electrrjplating  tank  at  a  foam 
blanket  thickness  less  than  the  level 
established  during  the  performance  test 
or  2.54  cm  (1  in.)  (whi(±ever  is  greater), 
would  constitute  noncompliance  with 
the  standards. 

The  owmer  or  operator  of  a  tank  that 
uses  a  trivalent  chromium  electroplating 
bath  would  be  required  by  the  standard 
to  monitor  the  surface  tension  using  a 
stalagmometer  every  4  hours.  Operation 
of  the  electroplating  tank  at  surfoce 
tensions  above  55  dynes/cm  (3.8x10-3 
Ibf/fl)  would  constitute  noncoinpliance 
with  the  standards. 

3.  Operation  and  Maintenance 
Monitoring 

Section  63.6(e)  of  the  proposed 
General  Provisions  identifies  operation 
and  maintenance  requirements,  which 
include  the  preparation  of  a  startup, 
shutdown,  and  malfunction  plan.®  In 
addition,  specific  operation  and 
maintenance  monitoring  would  be 
required  by  the  proposed  standards. 

An  owner  or  operator  who  operates  a 
control  device  to  ensure  compliance 
with  the  standards  would  be  required  to 
prepare  an  operation  and  maintenance 
plan  that  must  include,  at  a  minimum, 
a  standardized  checklist  to  document 
the  operation  and  maintenance  of  the 
equipment,  a  systematic  procedure  for 
identifying  and  reporting  malfunctions, 
and  procedures  to  ensure  that 
equipment  or  process  malfunctions  due 
to  poor  maintenance  or  other 
preventable  conditions  do  not  occur. 
Owners  or  operators  of  decorative 
chromium  electroplating  tanks  who 
choose  to  demonstrate  compliance  by 
adhering  to  the  surface  tension  limits 
required  by  these  standards  (not  those 
established  during  an  initial 
performance  test)  would  not  be  subject 
to  the  operation  and  maintenance 
monitoring  requirements.  Specific 
requirements  for  the  operation  and 
maintenance  plm  are  in  §  63.115  of  the 
proposed  standards. 

H.  Selection  of  Test  Methods 
Test  Methods  306  and  306A. 
“Determination  of  Chromium  Emissions 
from  Decorative  and  Hard  Qiromiiunn 
Electroplating  and  Anodizing 
Operations,’’  are  the  proposed  methods 
for  d^Mmining  compliance  with  the 
emissicm  standards.  Test  Method  306B. 
“Surface  Tension  Measurement  and 
Recordkeeping  for  Tanks  used  at 
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Chromium  Electroplating  and 
Anodizing  Facilities,”  is  the  proposed 
method  for  monitoring  surface  tension 
at  decorative  chromium  electroplating 
and  chromic  acid  anodizing  facilities. 

All  three  methods  are  proposed  for 
addition  to  Appendix  A  of  40  CFR  part 
63. 

Methods  306  and  306A  were 
developed  for.  measurement  of 
chromium  emissions  from  chromium 
electroplating  facilities.  Method  306  is 
based  on  Me&od  5  (40  CFR  part  60, 
Appendix  A)  and  utilizes  isokinetic 
sampling.  The  major  modifications  to 
Method  5  to  yield  Method  306  include 
elimination  of  the  filter,  use  of  an 
alkaline  impinger  reagent  for  sample 
collection,  and  sample  analysis  by  the 
tester’s  choice  of  graphite  furnace 
atomic  absorption  spectrometry  or 
inductively-coupled  argon  plasma 
emission  spectrometry.  Both  analytical 
techniques  produce  results  for  the  total 
chromium  concentration  of  the  emission 
sample. 

Method  306A  is  a  simplified,  constant 
sampling  rate  method  for  measurement 
of  chromium  emission  from 
electroplating  facilities,  which  offers 
owners  and  operators  a  less  expensive 
means  to  demonstrate  compliance  than 
Method  306.  Collection  of  a 
representative  stimple  without 
isokinetic  sampling  is  achieved  by 
varying  the  sampling  time  at  each 
traverse  point  and  Umiting  the  particle 
size  of  the  sampled  emissions  to  10 
micrometers.  Sample  analysis  for 
Method  306A  is  identical  to  that  for 
Method  306.  When  correctly  applied, 
the  precision  and  bias  of  Method  306A 
have  been  demonstrated  to  be 
comparable  to  those  of  Method  306. 

Method  306B  provides  procedures  for 
measuring  the  surface  tension  of  plating 
or  anodizing  tank  baths  when  a  wetting 
agent  is  used  for  emission  control.  The 
method  ofiers  the  option  for  use  of  two 
generally  accepted  stirface  tension 
measurement  devices,  a  stalagmometer 
or  a  tensiometer. 

I.  Selection  of  Reporting  and 
Recordkeeping  Requirements 

The  owner  or  operator  of  any  source 
subject  to  these  standards  would  be 
required  to  fulfill  all  reporting 
reouirements  outlined  in  40  63.10.0 

An  owner  or  operator  of  a  source  who 
uses  an  add-on  air  pollution  control 
device  to  meet  these  standards  would 
also  be  required  to  maintain  records  of 
daily  and  monthly  inspections,  daily  gas 
velocity  readings,  daily  scrubber  water 
concentrations,  daily  washdowns,  daily 
pressiue  drop  readings,  and  any 
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emission  tests  at  the  facility.  These 
records  should  be  maintained  for  a 
minimum  of  5  years.  Each  inspection 
record  would  identify  the  device 
inspected  and  include  the  following:  the 
date  and  approximate  time  of 
inspection,  a  brief  description  of  the 
working  condition  of  the  device  dining 
the  inspection,  the  gas  velocity,  the 
scrubber  water  concentration,  the 
pressure  drop,  and  any  actions  taken  to 
correct  deficiencies  found  during  the 
inspection.  Each  record  of  washdown 
would  identify  the  device  and  include 
the  date,  approximate  time,  and 
duration  of  the  washdown. 

An  owner  or  operator  of  a  source  who 
uses  a  fume  suppressant  to  comply  with 
these  standards  would  be  required  to 
maintain  the  following  records  at  the 
facility  for  at  least  5  years:  (1)  The 
amounts  of  fume  suppressants 
purchased  (invoices);  (2)  the  frequency 
of  maintenance  additions;  (3)  the 
amount  of  material  added  during  each 
maintenance  addition;  (4)  the  surface 
tension  of  the  bath  or  the  foam  blanket 
thickness;  and  (5)  any  emission  tests  to 
assure  compliance  with  the  standard. 
Each  record  of  a  surface  tension 
measurement  would  identify  the  tank 
and  include  the  date,  approximate  time, 
measured  surface  tension,  and  whether 
any  additions  were  made  to  the  bath. 
Each  record  of  a  foam  blanket  thickness 
measurement  would  be  required  to 
identify  the  tank  and  include  the  date, 
approximate  time,  measured  thickness, 
and  whether  any  additions  were  made 
to  the  bath.  If  an  addition  was  made,  the 
amount  of  material  added  would  also  be 
recorded. 

An  owner  or  operator  of  a  source  who 
uses  a  trivalent  duromium  electroplating 
process  would  be  required  to  maintain 
the  following  records  at  the  facility  for 
at  least  5  years:  (1)  The  amount  of  bath 
additive  containing  wetting  agent 
purchased  (invoices);  (2)  the  surface 
tension  of  the  bath;  and  (3)  any  emission 
tests  to  assure  compliance  with  the 
standard.  Each  record  of  a  surface 
tension  measurement  would  identify  the 
tank  and  include  the  date,  appro^mate 
time,  measured  surface  tension,  and 
whether  any  additions  were  made  to  the 
bath. 

All  records  of  inspections, 
washdowns,  pressure  drop  readings, 
emission  tests,  foam  blanket  and  surface 
tension  measurements,  frequency  of 
fume  suppressant  maintenance 
additions,  the  amount  of  fume 
suppressant  added  during  each 
maintenance  addition,  and  purchases  of 
fume  suppressants  would  be  maintained 
at  the  facility  for  a  minimum  of  5  vears. 
The  operation  and  maintenance  plan 
(associated  with  add-on  pollution 


control  devices)  would  be  maintained  at 
the  facility  for  the  life  of  the  device.  The 
Administrator  believes  that  the  above 
reporting  and  recordkeeping 
requirements  are  adequate  to  ensure  that 
owners  or  operators  are  complying  with 
the  provisions  of  the  proposed 
standards.  x 

/.  Operating  Permit  Program 

Under  the  operating  permit 
regulations  codified  at  40  CFR  part  70, 
any  source  that  is  a  major  source  under 
the  Act  or  any  nonmajor  source  subject 
to  a  standard  under  sections  111  or  112 
of  the  Act  must  obtain  an  operating 
permit.  (See  §  70.3(a)(1).)  The  part  70 
regulations  also  provide  that  a  State 
may,  at  its  discretion,  defer  all  nonmajor 
sources  from  the  obligation  to  obtain  a 
part  70  permit  until  such  time  as  the 
EPA  finishes  a  rulemaking  regarding  the 
applicability  of  the  part  70  program  to 
nonmajor  sources.  Part  70  further 
provides  that,  for  nonmajor  sources 
subject  to  a  future  standard  promulgated 
under  section  111  or  112,  "*  *  *  the 
Administrator  will  determine  whether 
to  exempt  any  or  all  such  applicable 
sources  from  the  requirements  to  obtain 
a  part  70  permit  at  the  time  that  the  new 
standard  is  promulgated.”  (See  §  70.3(b) 
(1)  and  (2).) 

The  proposed  rule  for  chromium 
electroplating  and  anodizing  tanks 
would  not  exempt  area  sources  from 
permitting  requirements.  The  EPA 
believes  that  permitting  these  nonmajor 
sources  will  enhance  the 
implementation  and  enforcement  of  the 
rule  by  clarifying  how  the  rule  applies 
to  a  particular  source,  and  how  relevant 
parts  of  the  to  be  promulgated  general 
provisions  apply  to  chromium 
electroplating  and  anodizing  tanks.  The 
proposed  general  provisions  are  generic 
requirements  that  sources  subject  to 
section  112  stemdards  must  meet, 

However,  under  the  existing 
provisions  of  part  70,  States  may  choose 
to  defer  the  obligation  of  all  nonmajor 
sources  to  obtain  a  permit  until  the  EPA 
“completes  a  rulemaking  to  determine 
how  the  program  should  be  structured 
for  nonmajor  sources  and  the 
appropriateness  of  any  permanent 
exemptions  *  *  *.”  In  promulgating  the 
permits  rule,  the  EPA  committed  to 
complete  that  rulemaking  within  5  years 
after  the  approval  of  the  first  State  part 
70  program  that  defers  permitting  of 
nonmajor  sources. 

The  ^A  believes,  for  the  same 
reasons  stated  in  the  preamble  to  the 
operating  permits  rule,  that  the  benefits 
to  be  gained  from  the  permitting  of 
nonmajor  sources  subject  to  this 


10  Ibid. 
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proposed  nile  are  not  likely  to  accrue 
during  the  early  stages  of  the  permit 
program  when  permitting  authorities 
will  be  occupied  with  the  task  of  issuing 
permits  to  major  sources.  Once  this  task 
is  complete,  however,  permitting 
authorities  should  be  able  to  process 
permits  for  nonmajor  sources  subject  to 
this  rule  on  a  relatively  expedited  basis. 
This  expedited  review  should  be  the 
case,  in  part,  because  of  the  presumptive 
suitability  of  these  sources  for  general 
permits. 

K.  Solicitation  of  Comments 

The  Administrator  specifically 
requests  comments  on  the  topics 
discussed  in  this  section.  Commenters 
should  provide  available  data  and 
rationale  to  support  their  comments  on 
each  topic. 

1.  Surface  Tension  Limit  for  Decorative 
Chromium  Electroplating  Tanks  Using  a 
Trivalent  Chromium  Electroplating 
Process 

The  EPA  specifically  requests 
comments  on  the  proposed  surface 
tension  limit  of  55  dynes/cm  (3.8x10-3 
Ibf/ft]  for  those  decorative  chromium 
electroplating  tanks  using  a  trivalent 
chromium  electroplating  process.  This 
limit  was  selected  by  EPA  based  on  the 
test  data  available  (see  section  IV.C.2.c), 
which  indicate  that  the  value  of  surface 
tension  achievable  in  a  trivalent 
chromium  electroplating  bath  is  a 
maximum  of  55  dynes/cm  (3.8x10-3  Ibf/ 
ft).  The  surface  tension  achievable  in  a 
given  trivalent  chromium  bath  will  be 
dependent  on  the  specific  chemistry  of 
that  bath.  Therefore,  a  lower  surface 
tension  may  be  achievable. 

Alternatively,  a  source  may  have 
difficulty  lowering  the  surface  tension 
of  its  trivalent  chromium  electroplating 
bath  to  55  dynes/cm  (3.8x10-3  Ibf/ft). 
Although  the  available  data  indicate 
that  a  value  of  55  dynes/cm  (3.8x10-3 
lb{/ft)  is  the  most  reasonable  to  select  as 
the  maximum  surface  tension  of  a 
trivalent  chromium  electroplating  bath, 
the  Administrator  welcomes  data  that 
indicate  that  an  alternate  surface  tension 
limit  is  more  appropriate. 

2.  Use  of  Trivalent  Chromium 
Electroplating  Process 

As  discussed  in  sections  V.A.2  and 
V.B.5,  the  trivalent  chromium 
electroplating  process  is  considered  an 
effective  pollution  prevention 
technique.  The  use  of  a  trivalent 
chromium  electroplating  process  results 
In  less  total  chromium  in  process 
wastewaters  and  less  sludge  generation 
than  would  result  finm  a  chromic  add 
electroplating  process.  Also,  hexavalent 
chromium  emissions  are  reduced  by 


greater  them  99  percent  when  the 
trivalent  chromium  electroplating 
process  is  used  instead  of  an 
uncontrolled  chromic  acid  bath. 

During  development  of  the  proposed 
standards,  EPA  considered  requiring  the 
trivalent  chromium  electroplating 
process  as  a  control  technique  for  new 
decorative  chromium  electroplating 
tanks  because  of  its  pollution 
prevention  aspects  and  its  low 
hexavalent  chromium  emissions. 
However,  results  of  a  source  test 
indicated  that  total  chromium  emissions 
were  greater  than  those  from  a  well- 
controlled  chromic  acid  bath  even 
though  hexavalent  chromium  emissions 
were  much  lower.  These  limited  source 
test  data  do  not  support  requiring  the 
trivalent  chromium  electroplating 
process  for  all  new  decorative 
chromium  electroplating  tanks. 
Therefore,  new  decorative  chromium 
electroplating  sources  would  be  allowed 
by  the  proposed  rule  to  use  either  the 
chromic  acid  process  with  fume 
suppressants  and  bath  surface  tension 
monitoring  or  the  trivalent  process  with 
bath  surface  tension  measuring. 
However,  the  EPA  encourages  new 
decorative  chromium  electroplating 
sources  to  use  the  trivalent  process 
because  of  its  overall  multi-media 
benefits.  The  Administrator  requests 
comments  on  whether  the  trivalent 
process  should  be  required  for  new 
sources  in  the  final  rule  and  welcomes 
any  data  related  to  emissions  of  total 
and  hexavalent  chromium  firom  the  use 
of  a  trivalent  chromium  electroplating 
process. 

3.  Proposed  Standards  for  Small  Hard 
Chromium  Electroplaters 

Comments  are  specifically  requested 
on  the  level  of  the  proposed  standards 
for  small  hard  chromium  electroplaters 
[0.03  mg/dscm  (1.3x10-3  gr/dscf)]. 
Comments  should  indicate  whether  the 
proposed  level  is  appropriate  given  the 
consideration  of  factors  discussed  in 
section  VI.C.5  of  this  preamble  and  why. 

4.  Requirements  for  Recirculating 
Scrubber  Water 

In  considering  the  cross-media 
impacts  of  the  proposed  standards,  EPA 
identified  a  potential  need  for  further 
regulation:  the  wastewater  from  packed- 
bed  scrubbers  and  composite  mesh  pads 
used  to  comply  with  the  emission 
limits.  To  minimize  the  water  pollution 
impact  from  these  control  devices,  it 
may  be  appropriate  to  require  that  the 
wastewater  be  routed  back  to  the 
chromium  bath  in  one  of  two  ways 
before  its  eventual  discha^  ge:  (1)  The 
rule  could  require  that  packed-bed 
scrubber  water  be  recirculated  within 


the  control  device  until  the  chromium 
concentration  reaches  a  certain  level 
(pursuant  to  the  concentration  limits  in 
the  proposed  rule)  and  then  the  water 
could  be  reused  in  the  bath  or 
discharged:  or  (2)  the  rule  could  require 
that  scrubber  water  be  recirculated  and 
routed  back  to  the  bath  as  makeup  water 
(in  the  case  of  composite  mesh  pads, 
there  is  only  washdown  water;  this 
would  have  to  be  sent  back  to  the  bath). 
Under  ♦he  latter  option,  discharge  of  the 
wastewater  would  not  be  allowed. 

The  Agency  has  identified  several 
issues  associated  with  these 
requirements.  First,  there  is  some 
uncertainty  as  to  whether  EPA  has 
authority  under  section  112(d)  of  the 
Act  to  set  a  zero  discharge  requirement 
for  wastewater  from  control  devices. 

This  xmcertainty  exists  because  a  zero 
wastewater  discharge  requirement 
would  not  result  in  an  air  emission 
reduction  (chromium  in  wastewater  will 
not  become  airborne)  even  though  it 
will  ensure  minimal  water  pollution 
impacts.  Second,  some  sources  have 
indicated  that  they  cannot  route 
scrubber  or  washdown  water  back  to  the 
plating  tanks  because  there  is  too  much 
metal  contamination.  This  is  especially 
the  case  with  cider  control  devices;  the 
materials  of  construction  could  lead  to 
increased  concentrations  of  iron  and 
lead  in  the  water.  Third,  sources  will 
already  have  an  incentive  to  recycle  and 
reuse  wastewater  as  much  as  possible  to 
avoid  costly  treatment  of  wastewater 
prior  to  discharge. 

Due  to  these  issues,  the  proposed  rule 
does  not  address  wastewater  discharges. 
However,  EPA  specifically  requests 
comments  on  limiting  or  prohibiting 
wastewater  discharges  in  the  standard 
and  any  data  on  why  this  is  or  is  not 
reasonable. 

Vn.  Administrative  Requirements 
A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presentation  on  the  proposed 
standards  for  chromium  emissions  from 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks  should  contact  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any' 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble,  and 
should  refer  to  Docket  No.  A-88-02. 
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A  vorbatim  transcript  of  the  hearing 
and  written  statemmts  will  be  available 
for  public  mspecti(»i  and  copying 
during  normal  working  hours  at  ^A’s 
Air  Docket  Sectirm  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemakii^.  The  principal 
purposes  of  the  docl^  are:  (1)  To  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  efiectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  [except  for  interagency  review 
materials  (section  307(d)(7)(A))]. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51736  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
sid>ject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  ffie 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities, 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency, 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  this  action  is  a  “significant 
regulatory  action”  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

D.  Paperwork  Reduction  Act  ' 

The  infmmation  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 


U.S.C  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1611)  and  a 
copy  may  ^  obtained  from  Sandy 
Farmer,  Information  Policy  Bran^,  U. 

S.  Environmental  Protection  Agency, 

401  M  Street  SW.,  (2136),  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  103  hours  per  source  for 
reporting  annually  over  the  first  3  years 
and  253  hoiirs  per  sourcefor 
recordkeeping  annually.  This  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reyiewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.  S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Bud^t,  Washington. 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.”  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  “entities.” 
If  a  preliminary  analysis  indicates  that 
a  proposed  relation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prmared. 

The  EPA’s  1982  Regulatory  Flexibility 
Act  guidelines  indicate  that  an 
economic  impact  should  be  considered 
significant  if  it  meets  one  of  the 
following  criteria: 

(1)  Annual  compliance  costs  increase 
the  total  cost  of  production  for  small 
entities  by  more  than  5  pwcent; 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percentage  of  sales  for  larra  entities; 

(3)  Capital  costs  of  cmnpuance 
represent  a  significant  portion  of  capital 
available  to  small  entities,  considering 
internal  cash  flow  phis  external 
financial  capabilities;  and 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

Using  die  Small  Business 
Administration’s  definition  of  a  small 
business  for  SIC  Code  3471  of  less  than 


500  employees,  it  has  been  determined 
that  none  of  the  above  criteria  are 
triggered.  In  the  hard  electroplating 
source  category  the  number  of  small 
businesses  is  estimated  to  be  1,170. 
None  of  the  regulatory  alternatives 
considered  will  significantly  impact  20 
percent  of  this  population.  For  example, 
the  estimated  number  of  small  entity 
closures  ranges  from  less  than  2  percent 
for  RA I  to  less  than  5  percent  for  RA 
IV.  As  for  decorative  electroplating  and 
anodizing  tanks,  the  low  annualized 
compliance  costs  associated  with  the 
RA’s  would  not  cause  any  of  the  criteria 
for  a  significant  impact  to  be  triggered. 

Pursuant  to  the  provisions  of  S  U.S.C. 
605(b),  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  figencies.  The 
Administrate'  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  economic  and 
tedmologicai  issues,  and  on  the 
proposed  test  methods. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promv^ation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enfcnoeabilitv. 
improvements  in  emission  control 
tecrmology  and  health  data,  and 
reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  40  GFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requiimnents.  i. 
Dated;  November  30, 1993 
Carol  M.  Browner, 

Administratot. 

It  is  proposed  that  part  63,  chapter  I, 
title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  63— [AMffENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

•  2.  By  adding  a  new  subpart  N, 
consisting  of  §§  63.340-63.347,  to  read 
as  follows: 
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Subpart  N — National  Emiaalon  Standards 
for  Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating  and 
Chromium  Anodizing  Tanks 

Sec. 

63.340  Applicability  and  designation  of 
sources. 

63.341  Definitions. 

63.342  Standards. 

63.343  Compliance  and  performance 
testing. 

63.344  Test  methods  and  procedures. 

63.345  Monitoring  requirements. 

63.346  Recordkeeping  requirements. 

63.347  Reporting  requirements. 

Subpart  N— National  Emission 
Standards  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanks 

§63.340  Applicability  and  designation  of 
sources. 

The  affected  source  to  which  the 
provisions  of  this  suhpart  apply  is  each 
electroplating  or  anomzing  tank  at 
facilities  performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  or  chromium  anodizing. 

§63.341  Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  subpart 
A  of  part  63,  or  in  this  section  as 
follows;! 

Affected  source  means  the  chromium 
electroplating  or  anodizing  tank. 

Air  pollution  control  device  means 
equipment  used  to  collect  and  contain 
chromium  emissions  from  chromium 
electroplating  and  anodizing  tanks. 

Anodizing  means  the  surface 
treatment  of  metals,  particularly 
aluminum,  where  the  part  to  be 
anodized  serves  as  the  anode  and  an 
oxide  film  is  produced  on  the  surface  of 
the  base  metal. 

Base  metal  means  the  metal  or  metal 
alloy  the  workpiece  is  composed  of. 

chemical  fume  suppressant  means 
any  chemical  agent  that  reduces  or 
suppresses  fumes  at  the  surface  of  an 
electroplating  or  anodizing  bath. 

Chromic  acid  means  the  common 
name  for  chromium  anhydride  (CrOs). 

Chromium  anodizing  means  the 
process  by  which  an  oxide  layer  is 
produced  on  the  surface  of  a  base  metal 
using  a  chromic  acid  solution. 

Chromium  electroplating  means  the 
process  by  which  a  layer  of  chromium 
metal  is  electrodeposited  on  a  base 
metal  or  plastic. 

Composite  mesh-pad  system  means 
an  air  pollution  control  device  typically 
consisting  of  several  stages.  The  purpose 


I  The  EPA  proposed  regulations  for  subpart  A  of 
40  CFR  part  63  published  in  the  Federal  Register 
on  August  11, 1993  at  58  FR  42760. 


of  the  first  stage  is  to  remove  large 
particles.  Smaller  particles  are  removed 
in  the  second  stage,  which  consists  of 
the  composite  mesh-pad.  A  final  stage 
may  remove  any  reentrained  particles 
not  collected  by  the  composite  mesh- 
pad. 

Decorative  chromium  electroplating 
means  the  process  by  which  a  tnin  layer 
of  chromium  is  electrodeposited  on  a 
base  metal  or  plastic  to  provide  a  bright 
surface  with  wear  and  tarnish 
resistance. 

Electroplating  means  the 
electrodeposition  of  an  adherent 
metallic  coating  upon  an  electrode 
(workpiece)  to  secure  a  surface  with 
properties  different  from  those  of  the 
base  metal. 

Electroplating  or  anodizing  bath 
means  the  electrolytic  solution  used  as 
the  conducting  medium  in  which  the 
flow  of  current  is  accompanied  by 
movement  of  metal  ions  for  the 
purposes  of  electroplating  metal  out  of 
the  solution  onto  a  base  metal  or  plastic 
or  for  oxidizing  the  base  metal. 

Electroplating  or  anodizing  tank 
means  the  receptacle  or  container  in 
which  electroplating  or  anodizing 
occurs. 

Facility  means  all  contiguous  or 
adjoining  property  that  is  under 
common  ownership  or  control, 
including  properties  that  are  separated 
only  by  a  road  or  other  public  right-of- 
way,  in  which  hard  chromium 
electroplating  or  chromium  anodizing  is 
performed. 

Foam  blanket  means  the  type  of 
chemical  fume  suppressant  that 
generates  a  layer  of  foam  across  the 
surface  of  a  solution  when  current  is 
applied  to  that  solution. 

Gas  velocity  means  the  velocity  of  the 
inlet  gas  stream  to  the  air  pollution 
control  device. 

Hard  chromium  electroplating  means 
a  process  by  which  a  thick  layer  of 
chromium  is  electrodeposited  on  a  base 
metal  to  provide  a  surface  with  wear 
resistance,  a  low  coefficient  of  fiiction, 
hardness,  and  corrosion  resistance. 

Hexavalent  chromium  means  the  form 
of  chromium  in  a  valence  state  of  4-6. 

Large  hard  chromium  electroplating 
facility  means  a  facility  that  performs 
hard  chromiiim  electroplating  and  has  a 
maximum  cumulative  potential  rectifier 
capacity  greater  than  or  equal  to  60 
million  ampere-hours  per  year  (Ah/yr). 

Maximum  cumulative  potential 
rectifier  capacity  meahs  the  summation 
of  the  total  installed  rectifier  capacity  at 
a  faciUty,  expressed  in  amperes, 
multiplied  by  an  operating  schedule  of 
8,400  hours  per  year  and  0.7,  which 
assumes  that  electrodes  are  energized  70 
percent  of  the  total  operating  time. 


Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
heis  complied  with  an  applicable 
emission  limitation  or  standard. 

Packed-bed  scrubber  means  an  air 
pollution  control  device  consisting  of  a 
single  or  double  packed-bed  that 
contains  packing  media  on  which  the 
chromic  acid  droplets  impinge.  The 
packed-bed  section  of  the  scrubber  is 
followed  by  a  mist  eliminator  to  remove 
any  water  entrained  from  the  packed- 
bed  section. 

Small  hard  chromium  electroplating 
facility  means  a  facility  that  performs 
hard  chromium  electroplating  and  has  a 
maximum  cximulative  potential  rectifier 
capacity  less  than  60  million  Ah/yr. 

Stalagmometer  means  the  device  used 
to  measure  the  surface  tension  of  a 
solution.  A  tensiometer  may  also  be 
used. 

Surface  active  agent  means  any 
soluble  or  colloidal  substance  that,  even 
when  present  in  very  low 
concentrations,  affects  markedly  the 
surface  tension  of  solutions. 

Surface  tension  means  the  property, 
due  to  molecular  forces,  that  exists  in 
the  surface  film  of  all  liquids  and  tends 
to  prevent  liqmd  from  spreading. 

Trivalent  chromium  means  the  form 
of  chromium  in  a  valence  state  of  +3. 

Trivalent  chromium  process  means 
the  process  used  for  electrodeposition  of 
a  thin  layer  of  chromium  onto  a  base 
metal  using  a  trivalent  chromium 
solution  instead  of  a  chromic  acid 
solution. 

Wetting  agent  means  any  substance 
that  reduces  the  surface  tension  of  a 
liquid. 

Workload  means  the  amount  of 
material  or  parts  processed  in  the 
electroplating  or  anodizing  tank  at  a 
given  time. 

Workpiece  means  the  material  being 
plated,  anodized,  or  otherwise  finished. 

§63.342  Standards. 

(a)  Standards  for  hard  chromium 
electroplating  tanks.  On  and  after  the 
date  on  which  the  initial  performance 
test  is  completed  or  is  required  to  be 
completed  under  §  63.7,  whichever  date 
is  earlier,  no  owner  or  operator  of  an 
existing  or  new  affected  source  shall 
cause  to  be  discharged  into  the 
atmosphere  from  that  affected  source 
any  gases  that  contain  chromium 
emissions  in  excess  of: 

(1)  0.013  milligrams  of  total 
chromium  per  dry  standard  cubic  meter 
(mg/dscm)  of  ventilation  air  (5.7x10*6 
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grains  per  dry  standard  cubic  foot  {gr/ 
dscf]):  or 

(2)  0.03  mg/dscm  (1.3x10-3  ^/dscf)  if 
the  electroplating  ta^  is  an  existing 
soiirce  and  is  located  at  a  small  hard 
chromium  electroplating  facility. 

(b)  Standards  for  decorative 
chromium  electroplating  tanks  using  a 
chromic  acid  bath.  On  and  after  the 
compliance  date  identified  in  §  63.343, 
no  owner  or  operator  of  an  existing  or 
new  affected  source  shall  allow: 

(1)  The  concentration  of  chromium  in 
the  exhaust  gas  stream  discharged  to  the 
atmosphere  to  exceed  0.003  m^dscm 
(1.3x10-6  gr/dscf)  if  an  air  pollution 
control  device  is  the  sole  means  of 
reducing  emissions;  or 

(2)  The  surface  tension  of  the 
electroplating  bath  to  exceed  40  dynes 
per  centimeter  (dynes/cm)  (2.7x10-3 

\  ound-force  per  foot  (lb</ft))  at  any  time 
during  operation  of  the  tank  if  fume 
suppressants  are  used  in  the  plating 
bath. 

(c)  Standard  for  decorative  c/iramium 
electroplating  tanks  using  a  trivalent 
chromium  bath.  On  and  after  the 
compliance  date  idoatified  in  §  63.343, 
no  owner  or  operator  of  an  existing  or 
new  affected  source  shall  allow: 

(1)  The  concentration  of  chromium  in 
the  exhaust  gas  stream  discharged  to  the 
atmosphere  to  exceed  0.048  m^dscm 
(2.1x10-3  gr/dscf)  if  an  air  pollution 
control  device  is  the  sole  means  of 
reducing  emissions;  or 

(2)  The  surface  tension  of  the 
electroplating  bath  to  exceed  55  dynes/ 
cm  (3.8x10-3  Ibf/ft]  at  any  time  during 
operaticm  of  the  tank  if  fume 
suppressants  are  used  in  the  plating 
bath. 

(d)  Standards  for  chromium 
anodizing  tanks.  On  and  after  the 
compliance  date  identified  in  §  63.343, 
no  ovmer  or  operator  of  an  existing  or 
new  affected  source  shall  allow: 

(1)  The  concentration  of  chrcHnium  in 
the  exhaust  gas  stream-discharged  to  the 
atmosphere  to  exceed  0.003  m^dscm 
(1.3x10-6  gr/dscf)  if  an  air  pollution 
control  device  is  the  sole  means  of 
reducing  emissions;  or 

(2)  The  surface  tension  of  the 
chromiiun  anodizing  bath  to  exceed  40 
dynes/cm  (2.7x10-3  Ibf/ft)  at  any  time 
during  operation  of  the  tank  if  fume 
suppressants  are  used  in  the  plating 
bath. 

(e)  deration  and  maintenance  plan. 
The  owner  or  op«ator  of  an  affected 
source  that  uses  an  air  pollution  control 
device  to  control  emissicms  of 
chromium  trom  the  electroplating  or 
anodizing  tank  shall  prepare  a  startup, 
shutdown,  malfunction  plan  in 
accordance  with  §  63.6  of  subpart  A. 
The  plan  shall  be  implemented  within 


90  days  after  the  effective  date  of  this 
subpart  and  shall  also  include  the 
following  provisions: 

(1)  The  plan  shall  specify  the 
operation  and  maintenance  criteria  for 
the  air  pollution  control  device  and 
shall  include  a  standardized  checklist  to 
document  the  operation  and 
maintenance  of  the  equipment; 

(2)  The  plan  dball  include  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them 
immediately  to  supervisory  personnel; 
and 

(3)  The  plan  shall  specify  procedures 
to  be  followed  to  misure  that  equipment 
or  process  malftmctions  due  to  poor 
maintenance  or  other  preventable 
conditions  do  not  occur. 

(f)  The  provisions  of  paragraph  (e)  of 
this  section  do  n(rt  apply  to  an  owner  or 
operator  who  complies  with  these 
standards  by  meeting  the  surface  '' 
tension  limits  in  paragraphs  (bK2), 

(c)(2),  and  (d)(2)  of  this  section. 

§ 63.343  Compliance  and  performance 
testing. 

(a)  Compliance  dates.  (1)  Hard 
chromium  electroplating  tanks.  An 
owner  or  operator  of  an  existing  source 
shall  comply  with  the  standards  within 
1  year  after  the  effective  date  of  the 
standards.  An  owner  or  operator  of  a 
new  source  shall  comply  with  the 
standards  immediately  upon  startup. 

(2)  Decorative  chromium 
electroplating  tanks.  An  owner  or 
operator  of  an  existing  source  shall 
comply  with  the  standards  within  3 
months  after  the  effective  date  of  the 
standards.  An  owner  or  operator  of  a 
new  source  shall  comply  with  the  j 
standards  immediately  upon  ^artup. 

(3)  Chromium  anodizing  tanks.  An . 
owner  or  operator  of  an  existing  source 
shall  comply  with  the  standards  within 
3  months  after  the  effective  date  of  the 
standards.  An  owner  or  operator  of  a 
new  source  shall  comply  with  the 
standards  immediately  upon  startup. 

(b)  The  following  procedures  shall  be 
used  to  determine  compliance  with  the 
emission  limits  imdo'  §  63.342  (a), 
(b)(1),  (c)(1),  and  (d)(1): 

(1)  The  owner  or  operator  shall 
conduct  an  initial  performance  test  as 
required  under  $  63.7  using  the 
procedures  and  test  method  listed  in 
§§  63.7  and  63.344.  During  this 
performance  test,  the  owner  or  operator 
shall  determine  the  outlet  chromium 
concentration  as  well  as  the  ft^lowing: 

(i)  For  sources  complying  with 
§  63.342(a)  throu^  the  use  of  a 
composite  mesh-pad  system  or  a 
packed-bed  scrubber  system,  the  owner 
or  operator  shall  estalmsh  as  a  site- 
specific  operating  parameter  the 


acceptable  gas  velocity  value  or  range  of 
gas  velocity  values  using  the  procedures 
in  §63.344. 

(ii)  For  sources  complying  with 

§  63.342(a)  through  the  use  of  a  packed- 
bed  scrubber  S3rstem,  the  owner  or 
operator  shall  establish  as  a  site-specific 
operating  parameter  the  concentration 
of  chromium  in  the  scrubber  water 
using  a  hydrometer  and  following 
manufacturer’s  instructions. 

(iii)  As  an  alternative  to  the 
requirement  in  paragraph  (b)(l)(ii)  of 
this  section,  the  owner  or  operator  may 
accept  45  grams  per  liter  (g/L)  (6  ounces 
per  gallon  (oz/gal))  as  the  value  of  the 
site-specific  operating  parameter  for  the 
concentration  of  chromium  in  the 
scrubber  water. 

(2)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 
§  63.7,  the  owner  or  operator  of  an 
affected  source  shall: 

(i)  For  sources  complying  with 
§  63.342  (a),  (b)(1),  (c)(1),  or  (d)(1) 
through  the  use  of  a  composite  mesh- 
pad  or  packed-bed  scrubber  system, 
monitor  the  gas  velocity  in  accordance 
with  the  requirements  in  §63.345. 
Operation  of  the  affected  source  at  a  gas 
velocity  outside  of  the  range  of  gas 
velocity  established  during  the  initial 
performance  test  shall  constitute 
noncompliance  with  the  standards. 

(ii)  For  sources  complying  with 
§63.342  (a),  (b)(1),  (c)(1).  or  (d)(1) 
through  the  use  of  a  packed-bed 
scrubber  system,  monitor  the  chromium 
concentration  in  the  scrubber  water  in 
accordance  vdth  the  requirements  in 

§  63.345.  Operation  of  die  affected 
source  at  a  scrubber  water  chromium 
concentration  in  excess  of  either  45  g/ 

L  (6  oz./gal)  or  the  value  established 
during  the  initial  performance  test  shall 
constitute  noncompliance  with  the 
standards. 

(c)  The  following  procedures  shall  be 
used  to  determine  compliance  with  the 
surface  tension  limits  under  §  63.342 
(b)(2).  (c)(2),  and  (d)(2): 

(1)  The  owner  or  operator  shall 
measure  the  surface  tension  of  the 
electroplating  or  anodizing  bath  using 
the  test  methods  identified  in  §  63.344. 

(2)  On  and  after  the  compliance  date 
identified  in  § 63.343(a),  the  owner  or 
operator  of  an  affected  source  shall 
monitor  the  surface  tension  in 
accordance  with  the  requirements  in 
Method  306B  in  appendix  A  to  this  part. 
Operation  of  the  affected  source  at  a 
surface  tension  in  excess  of  those 
required  by  §63.342  (b)(2),  (c)(2).  and 
(d)(2)  shall  constitute  noncompliance 
with  the  standards. 

1[3)  As  an  alternative  to  meeting  the 
surface  tension  limits  identified  in 
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§63.342  (b)(2),  (c)(2),  and  (d)(2),  the 
owner  or  operator  of  an  affected  source 
may: 

(i)  Conduct  a  performance  test  using 
the  procedures  and  test  methods  listed 
in  §  63.7  and  §  63.344.  During  this 
performance  test,  the  owner  or  operator 
shall  determine  the  outlet  chromium 
concentration  and  shall  establish  as  a 
site-specific  operating  parameter  the 
surfoce  tension  of  the  electroplating  or 
anodizing  bath  that  corresponds  to 
compliemce  with  the  emission  limits 
imder  §  63.342  (b)(1),  (c)(1),  or  (d)(1); 
and 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  imder 

§  63.7,  the  owner  or  operator  of  an 
affected  source  shall  monitor  the  surface 
tension  in  accordance  with  the 
requirements  in  Method  306B  in 
appendix  A  of  this  part.  Operation  of 
the  affected  source  at  a  su^ce  tension 
in  excess  of  the  value  established  during 
the  initial  performance  test  shall 
constitute  noncompliance  with  the 
standards. 

(d)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  not  listed  in 
§  63.343  shall  submit  a  description  of 
the  device,  test  data  verifying  the 
performance  of  the  device  for  reducing 
chromivun  emissions  to  the  atmosphere, 
a  copy  of  the  operation  and 
maintenance  plan  referenced  in 
§  63.342(e),  and  appropriate  operating 
parameters  that  will  be  monitored  to 
establish  compliance  with  the 
standards,  subject  to  the  Administrator’s 
approval. 

§  63.344  Teat  methods  and  procedures. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart 
concerning  the  use  of  air  pollution 
control  devices  to  control  chromium 
emissions  shall  use  the  test  methods 
identified  in  this  section  to  demonstrate 
compliance  with  the  standards  in 
§63.342. 

(b)  Method  306  or  Method  306A, 
"Determination  of  Chromium  Emissions 
from  Decorative  and  Hard  Chromium 
Electroplating  and  Anodizing 
Operations”  ^all  be  used  to  determine 
the  concentration  of  total  chromium  in 
emissions  from  hard  or  decorative 
chromium  electroplating  tanks  or 
chromium  anodizing  tanks.  The 
sampling  time  and  sample  volume  for 
each  nm  of  Method  306  shall  be  at  least 
60  minutes  and  0.85  dscm  (30  dscf), 
respectively.  The  sampling  time  and 
sample  volume  for  ea^  run  of  Method 
306A  shall  be  120  minutes  and  1.70 
dscm  (60  dscf),  respectively. 

(c)  Method  306B.  "Surface  Tension 
Measurement  and  Recordkeeping  for 


Tanks  used  at  Decorative  Chromium 
Electroplating  and  Anodizing 
Facilities,”  shall  be  used  to  measure  the 
surface  tension  of  electroplating  and 
anodizing  baths. 

§63.345  Monitoring  requirements. 

(a)  During  the  initial  performance  test 
required  by  §  63.7  and  §  63.343,  the 
owner  or  operator  of  a  tank  that  uses  an 
air  pollution  control  device  shall 
estwlish  the  range  of  the  pressure  drop 
across  the  air  pollution  control  device  as 
a  site-specific  operating  parameter 
according  to  the  procedures  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(1)  Locate  a  velocity  traverse  port  in 
a  section  of  straight  duct  that  connects 
the  hooding  on  the  plating  tank  with  the 
control  device.  The  port  sWl  be  located 
as  close  to  the  plating  tank  as  possible, 
and  shall  be  placed  a  minimum  of  2 
duct  diameters  downstream  and  0.5 
diameter  upstream  of  any  flow 
disturbance  such  as  a  bend,  expansion, 
or  contraction  (see  Method  1,  M  CFR 
part  60,  appendix  A).  If  2.5  diameters  of 
straight  duct  work  does  not  exist,  locate 
the  port  0.8  of  the  duct  diameter 
downstream  and  0.2  of  the  duct 
diameter  upstream  from  any  flow 
disturbance.  If  the  control  device  serves 
multiple  tanks,  locate  a  port  on  the 
strai^t  duct  work  of  ea^  tank. 

(2)  A  12-point  velocity  traverse  of  the 
duct  leading  from  each  tank  shall  be 
conducted  along  a  single  axis  according 
to  Method  2  (40  CFR  part  60.  appendix 
A)  using  an  S-type  pitot  tube; 
measurement  of  the  barometric  pressure 
and  duct  temperature  at  each  traverse 
point  is  not  required,  but  is  suggested. 
Mark  the  S-type  pitot  tube  as  specified 
in  Method  1  (40  CFR  part  60,  appendix 
A)  with  12  points.  Measure  the  Ap 
values  for  the  velocity  points  and 
record.  Stack  temperature  should  be  70° 
F  plus  or  minus  5°  F  at  the  time  that  the 
measurements  are  made.  Determine  the 
square  root  values  of  the  individual 
velocity  points  and  average.  The  point 
with  the  square  root  value  that  comes 
closest  to  the  average  square  root  value 
is  the  point  of  average  velocity.  The 
range  of  Ap  values  measured  for  this 
point  during  the  performance  test  will 
be  used  as  the  reference  for  future 
monitoring. 

(3)  If  one  control  device  serves  several 
plating  tanks,  a  reference  range  for  the 
Ap  must  be  established  during  the 
performance  test  for  the  duct  work  from 
each  tank.  If  flow,  through  the  ducts  of 
one  or  more  tanks  is  shut  off  during 
certain  process  operations,  a  separate 
reference  range  for  the  Ap  must  be 
established  for  those  ducts  that  are  left 
operating.  Reference  Ap  values  must  be 


established  during  the  performance  test 
for  all  combinations  of  tank  operation 
and  duct  flows  that  can  occur. 

(b)  The  owner  or  operator  of  a  tank 
with  a  conventional  packed-bed 
scrubber  shall  adhere  to,  at  a  minimum, 
the  following  maintenance  practices  in 
accordance  with  the  operation  and 
maintenance  plan  required  by 
§  63.342(e): 

(1)  At  least  once  each  month,  visually 
inspect  the  device  to  ensure  there  is 
proper  drainage,  no  chromic  acid 
buildup  on  the  packed  bed,  and  no 
evidence  of  chemical  attack  on  the 
structural  integrity  of  the  device; 

(2)  At  least  once  each  day.  visually 
inspect  the  back  portion  of  the  chevron- 
blade  mist  eliminator  to  ensure  it  is  dry 
and  there  is  no  breakthrough  of  chromic 
acid  mist; 

(3)  When  makeup  additions  occur, 
ensure  that  all  makeup  water  is  fresh 
and  supplied  to  the  unit  at  the  top  of  the 
packed  bed; 

(4)  At  least  once  each  day,  determine 
the  gas  velocity  prior  to  the  control 
device.  The  gas  velocity  shall  be 
determined  at  the  point  of  average 
velocity  identified  during  the 
performance  test  in  accordance  with 
paragraph  (a)  of  this  section. 

Periodically  determine  that  both 
openings  of  the  pitot  tube  are  clear; 
clean  c^omic  acid  residue  from  the 
pitot,  when  necessary. 

(5)  At  least  once  each  day,  determine 
the  concentration  of  chromic  acid  in  the 
scrubber  water  by  using  a  hydrometer; 
and 

(6)  At  least  once  each  day,  determine 
the  pressure  drop  across  the  packed 
bed(s).  If  the  pressure  drop  exceeds  the 
value  established  in  accordance  with 
paragraph  (a)  of  this  section,  this  is  to 
be  documented  and  operation  and 
maintenance  procedures  are  to  be 
reviewed.  Any  corrective  action  that  is 
taken  must  also  be  documented. 

(c)  The  owner  or  operator  of  a  tank 
with  a  composite  mesh-pad  system  shall 
adhere  to,  at  a  minimum,  the  following 
maintenance  practices  in  accordance 
with  the  operation  and  maintenance 
plan  required  by  §  63.342(d): 

(1)  At  least  once  each  month,  visually 
inspect  the  device  to  ensure  there  is 
proper  drainage,  no  chromic  acid 
buildup  on  the  packed  bed,  and  no 
evidence  of  chemical  attack  on  the 
structural  integrity  of  the  device; 

(2)  At  least  once  each  day,  visually 
inspect  the  back  portion  of  the  mesh 
pad  closest  to  the  fan  to  ensure  there  is 
no  breakthrough  of  chromic  acid  mist; 

(3)  When  m^eup  additions  occur, 
ensure  that  all  makeup  water  is  fresh 
and  supplied  to  the  unit  at  the  top  of  the 
packed  bed; 
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(4)  At  least  once  each  day,  shut  the 
fan  and  the  plating  tank  off  and  wash 
down  the  composite  mesh  pads  for  at 
least  10  minutes; 

(5)  At  least  once  each  day,  determine 
the  gas  velocity  prior  to  the  control 
devices  in  accordance  with  the 
requirements  of  paragraph  (b)(4)  of  this 
section. 

(6)  If  a  packed-bed  scrubber  is  used  in 
conjimction  with  the  composite  mesh- 
pad  system,  at  least  once  each  day, 
determine  the  concentration  of  chromic 
acid  in  the  scrubber  water  by  using  a 
hydrometer;  and 

(7)  At  least  once  each  day,  determine 
the  pressure  drop  across  the  device.  If 
the  pressiu^  drop  exceeds  the  value 
established  in  accordance  with 
paragraph  (a)  of  this  section,  the 
exceedance  shall  be  documented  and 
the  operation  and  maintenance 
procedures  shall  be  reviewed.  Any 
corrective  action  that  is  taken  must  also 
be  dooimented. 

(d)  Each  owner  or  operator  of  a  tank 
that  uses  a  wetting  agent  or  a 
combination  wetting  agent  and  foam 
blanket  shall  monitor  ^e  bath  to 
-lhaintain  the  siirface  tension  values 
established  in  §  63.342^)(2),  (c).  and 
(d)(2).  The  surface  tension  ^dl  be 
measured  every  4  hours  during 
operation  of  the  tank  with  a 
stalagmometer  or  a  tensiometer  as 
specified  in  Method  306B,  appendix  A 
of  this  part. 

(e)  Each  owner  or  operator  of  a  tank 
that  uses  a  foam  blanket  to  comply  with 
the  requirements  of  §  63.342(a),  (b)(1),  or 
(d)(1)  shall  maintain  a  foam  thickness  ^ 
greater  than  or  equal  to  the  level 
established  during  the  performance  test 
or  2.54  cm  (1  inch)  (whichever  is 
greater)  at  all  times.  The  foam  thickness 
shall  be  measiured  once  each  hour. 

§63.346  Recordkeeping  requiramants. 

(a)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  an  add-on 
air  pollution  control  device  to  meet  the 
emission  limit  shall  maintain  records  of 
daily  and  monthly  inspections,  daily  gas 
velocity  readings,  daily  scrubber  water 
chromium  concentrations  (if 
applicable),  daily  washdowns,  daily 
pressure  drop  readings,  and  any 
emission  tests  at  the  facility  for  a 
minimum  of  5  years. 

(1)  Each  inspection  record  shall 
identify  the  device  inspected  and 
include  the  following:  The  date  and 
.  approximate  time  of  inspection,  a  brief 
description  of  the  working  condition  of 
the  device  during  the  inspection,  the  gas 
velocity,  the  scrubber  water  chromivun 
concentration  (if  applicable),  the 
pressure  drop,  and  any  actions  taken  to 


correct  deficiencies  found  during  the 
inspection. 

(2)  Each  record  of  washdown  shall 
identify  the  device  and  include  the  date, 
approximate  time,  and  duration  of  the 
washdown. 

(b)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  a  chromic 
acid  solution  and  that  uses  a  fume 
suppressant  to  comply  with  the 
standard  shall  maintain  the  follovdng 
records  at  the  fadlify  for  at  least  5  years: 

(1)  llie  amount  of  fume  suppressants 
pu^ased  (invoices). 

(2)  Measurements  of  the  surface 
tension  of  the  bath. 

(3)  The  finquency  of  maintenance 
additions. 

(4)  The  amovmt  of  material  added 
diiring  each  maintenance  addition. 

(5)  If  foam  blankets  are  used, 
measurements  of  foam  blanket 
thickness. 

(6)  Any  emission  tests  to  assure 
compliance  vtdth  the  standard. 

(c)  Each  record  of  a  foam  blanket 
thickness  measurement  shall  identify 
the  electroplating  tank  and  include  ^e 
date,  approximate  time,  measured 
thickness,  and  whether  any  additions 
were  made  to  the  bath.  If  an  addition 
was  made,  the  amount  of  material  added 
would  also  be  recorded. 

(d)  Each  record  of  a  surface  tension 
measurement  shall  identify  the 
electroplating  tank  and  include  the  date, 
approximate  time,  measured  surface 
tension,  and  whether  any  additions 
were  made  to  the  bath. 

(e)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  a  trivalent 
chromium  smution  shall  maintain  the 
following  records  at  the  facility  for  at 
least  5  years: 

(1)  Measurements  of  the  svirface 
tension  of  the  bath; 

(2)  The  amoxmt  of  bath  additive 
containing  wetting  agents  piuchased 
(invoices);  and 

(3)  Any  emission  tests  to  assure 
compliance  with  the  standard. 

(f)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  a  chromic 
acid  solution  and  that  operates  an  air 
pollution  control  device  is  not  required 
to  maintain  the  records  required  by 
paragraph  (a)  of  this  section  if  the  owner 
or  operator  is  complying  with 

§  63.342(b)(2).  (c)(2),  or  (d)(2).  If  the 
owner  or  operator  is  complying  with 
§  63.342(b)(2).  (c)(2).  or  (d)(2),  the 
recordkeeping  requirements  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section  apply. 

§63.347  Reporting  requirements. 

(a)  The  owner  or  operator  of  each 
affected  source  subject  to  these 
standards  shall  fulfill  all  reporting 


requirements  outlined  in  the  General 
Provisions  to  40  CFR  part  63,  subpart  A, 
§§  63.7  throu^  63.10.  These  reports 
shall  be  made  to  the  Administrator  or 
delegated  State  authority. 

(b)  The  owner  or  operator  of  each 
existing  hard  chromium  electroplating 
tank  shall  include  the  maximum 
cumulative  potential  rectifier  capacity 
of  the  facility  in  which  the  tank  is 
located  in  the  initial  notification  report 
required  by  §  63.9(h). 

(c)  The  owner  or  operator  of  each 
affected  source  subject  to  these 
standards  shall  include  the  monitored 
operating  parameter  value  reading 
required  by  §  63.343  in  the  quarterly 
excess  emissions  and  continuous 
monitoring  system  performance  report 
and  siunmary  report  required  by 

§  63.10(e).  In  the  case  of  exceedances, 
the  report  must  also  contain  a 
description  and  timing  of  the  steps 
taken  to  address  the  cause  of  the 
exceedance. 

3.  By  adding  methods  306,  306A.  and 
306B  in  numerical  order  to  read  as 
follows. 

Appendix  A  to  Part  63 — Test  Methods 
***** 

Method  306— Determination  of  Chromium 
Emissions  From  Decorative  and  Hard 
Chromitim  Electroplating  and  Anodizing 
Operations 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  determination  of  chromivun  (Cr)  in 
emissions  from  decorative  and  hard  chrome 
electroplating  facilities  and  anodizing 
operations. 

1.2  Principle.  Emissions  are  collected 
from  the  source  by  using  a  Method  5 
sampling  train  (40  CFR  part  60,  Appendix  A), 
with  the  filter  omitted  and  a  glass  nozzle  and 
probe  liner.  The  chromivun  emissions  are 
collected  in  an  alkaline  solution:  0.1  N 
sodium  hydroxide  (NaOH)  or  0.1  N  sodium 
bicarbonate  (NaHCOs).  The  collected  samples 
remain  in  the  alkaline  solution  until  analysis. 
The  chromium  sample  is  analyzed  using 
inductively  coupled  plasma  emission 
spectrometry  (lO*)  at  267.72  nm. 
Alternatively,  if  improved  detection  limits 
are  required,  a  portion  of  the  alkaline 
impinger  solution  is  digested  with  nitric  acid 
and  analyzed  by  graphite  furnace  atomic 
absorption  spectroscopy  (GFAAS)  at  357.9 
nm. 

2.  Range,  Sensitivity,  Precision,  and 
Interferences 

2.1  Range.  A  linear  response  cvuve  for 
ICP  can  be  obtained  in  the  range  10  pg  Cr/ 
liter  to  at  least  500  pg  Cr/liter.  A  linear 
response  cvuve  for  GFAAS  can  be  obtained 
in  die  range  5  pg  Cr/liter  to  150  pg  Cr/liter. 
The  upper  limit  of  both  techniques  can  be 
extended  by  appropriate  dilution. 

,  2.2  Sensitivity.  Minimvun  detection  limits 
of  7  pg  Cr/liter  for  ICP  and  1  pg  Cr/liter  for 
GFAAS  have  been  observed. 
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2.3  Precision.  To  be  determined. 

2.4  GFAAS  Interferences.  Low 
concentrations  of  calcium  and/or  phosphate 
may  cause  interferences;  at  concentrations 
above  200  pg/L,  calcium's  effect  is  constant 
and  eliminates  the  effect  of  phosphate. 
Calcium  nitrate  is  therefore  added  to  ensiue 
a  known  constant  efibct  Other  matrix 
modifiers  recommended  by  the  instrument 
manufecturer  may  also  be  suitable.  Nitrogen 
should  not  be  us^  as  the  purge  gas  due  to 
cyanide  band  interference.  Back^und 
correction  may  be  required  because  of 
possible  significant  levels  of  ncmspecific 
absorption  and  scattering  at  the  357.9  nm 
analytical  wavelength.  Zeeman  or  Smith- 
Hieftje  background  correction  is 
recommended  to  correct  for  interferences  due 
to  high  levels  of  dissolved  solids  in  the 
alkaline  impinger  solutions. 

2.5  ICP  Interferences. 

2.5.1  Spectral  Interferences.  Spectral 
interferences  are  caused  by:  (1)  Overlap  of  a 
spectral  line  from  another  element;  (2) 
umesolved  overlap  of  molecular  band 
spectra;  (3)  backgi^nd  contribution  from 
continuous  or  recombination  phenomena; 
and  (4)  stray  light  from  the  line  emission  of 
high-concentration  elements.  Spectral 
overlap  may  be  compensated  for  by  computer 
correcting  the  raw  data  after  monitoring  and 
measuring  the  interfering  element.  At  the 
267.72  nm  Cr  analytical  wavelength,  iron, 
manganese  and  uranium  are  potential 
interfering  elements.  Background  and  stray 
light  interferences  can  usually  be 
compensated  for  by  a  background  correction 
adjacent  to  the  analytical  line.  Unresolved 
overlap  requires  the  selection  of  an 
alternative  chromium  wavelength.  Consult 
the  instrument  manufecttirer’s  operation 
manual  for  interference  correction 
procedures. 

2.5.2  Physical  Interferences.  High  levels 
of  dissolved  solids  in  the  samples  may  cause 
significant  inaccuracies  due  to  salt  buildup  at 
the  nebulizer  and  torch  tips.  This  problem 
can  be  controlled  by  diluting  the  sample  or 
providing  for  extended  rinse  times  between 
sample  analyses.  Standards  are  prepared  in 
the  same  matrix  as  the  samples  (i.e.,  0.1  N 
NaOH). 

2.5.3  Chemical  Interferences.  These 
include  molecular  compound  formation, 
ionization  effects  and  solute  vaporization 
effects,  and  are  usually  not  significant  in  ICP, 
especially  if  the  standards  and  samples  are 
matrix  matched. 

3.  Apparatus 

3.1  Sampling  Train.  Same  as  Method  5. 
Section  2.1,  but  omit  filter,  and  use  quartz  or 
glass  for  probe  and  liner  in  place  of  stainless 
steel.  Use  0.1  N  NaOH  or  0.1  N  NaHCOa  in 
the  impingers  in  place  of  water. 

3.2  Sample  Recovery.  Same  as  Method  5, 
Section  2.2,  but  use  0.1  N  NaOH  or  0.1  N 
NaHCOa  in  place  of  acetone.  Rinse  probe 
nozzle,  probe  liner,  impingers  and 
connecting  glassware  into  a  single  sample 
container. 

3.3  Analysis.  For  analysis,  the  following 
equipment  is  needed. 

3.3.1  General.  . 

3.3.1.1  Phillips  Beakers. 

3.3.1.2  Hotplate. 


3.3.1.3  Volumetric  Flasks.  Class  A 100  ml 
and  other  appropriate  volumes. 

3.3.1.4  A^rted  Pipettes. 

3.3.2  Analysis  by  GFAAS. 

3.3.2.1  Chromium  Hollow  Cathode  Lamp 
or  Electrodeless  Discharge  Lamp. 

3.3.2.2  Graphite  Furnace  Atomic 
Absorption  Spectrophotometer,- 

3.3.3  Analysis  by  ICP. 

3.3.3.1  ICP  Spectrometer.  Computer- 
controlled  emission  spectrometer  with 
background  correction  and  radio  frequency 
generator. 

3.3.3.2  Argon  Gas  Supply.  Welding  grade 
or  better. 

4.  Reagents 

Unless  otherwise  indicated,  all  reagents 
shall  conform  to  the  specifications 
established  by  the  Committee  on  Analytical 
Reagents  of  the  American  Chemical  Society 
(ACS  reagent  grade).  Where  such 
specifications  are  not  available,  use  the  best 
available  grade. 

4.1  Sampling. 

4.1.1  Water.  Deionized,  distilled,  that 
conforms  to  ASTM  Type  n  water  for  analysis. 

4.1.2  Sodium  Hydroxide  (NaOH) 
Absorbing  Reagent,  0.1  N  or  Sodium 
Bicarbonate  (NaHCXlj)  Absorbing  Reagent, 

0.1  N.  Dissolve  4.0  gm  of  sodium  hydroxide 
in  1  L  of  water,  or  dissolve  8.5  gm  of  sodium 
bicarbonate  in  1  L  of  water. 

4 . 2  Sample  Recovery. 

4.2.1  0.1  N  NaOH  or  0.1  N  NaHCOs.  See 
Section  4.1.2.  Use  the  same  re.agent  for 
recovery  that  was  used  in  the  impingers. 

4.3  Sample  Preparation  and  Analysis. 

4.3.1  Concentrated  Nitric  Acid  (HNO3). 
Trace  metals  or  better  grade  HNOj  must  be 
used  for  reagent  preparation;  ACS  reagent 
grade  HNO3  is  acceptable  for  cleaning 
^assware. 

4.3.2  Matrix  Modifier.  See  instrument 
manufacturer’s  manual  for  suggested  matrix 
modifier. 

4.3.3  Total  Chromiiun  Standard  Stock 
Solution  (1000  mg/L).  Procure  a  certified 
aqueous  standard  or  dissolve  2.829  g  of 
potassitun  dichromate  (K2Cr2C)7)  in  water  and 
dilute  to  1  L. 

4.3.4  Total  Chromium  Standards  for 
GFAAS.  Chromimn  solutions  for  GFAAS 
calibration  shall  be  prepared  to  contain  1.0% 
(v/v)  HNOs.  The  zero  standard  shall  be  1.0% 
(v/v)  HNO3. 

4.3.5  Calibration  Standards.  Prepare  by 
diiuting  the  chromium  stock  solution  (6.2.5) 
in  0.1  N  NaOH  at  the  following  suggested 
levels:  2  ml  of  the  stock  solution  in  1000  ml, 
250  ml.  and  50  ml  to  provide  2, 8  and  40  pg 
Cr*o/ml,  respectively. 

4.3.6  Calcium  Nitrate  CaiNOali  Solution 
(10  pg  Ca/ml).  Prepare  the  solution  by 
weighing  36  mg  of  CalNOslz  into  a  1-liter 
volumetric  flask.  Dilute  with  water  to  1  liter. 

5.  Procedure 

5.1  Sampling.  Same  as  Method  5,  Section 
4.1,  except  omit  the  fiit^  and  filter  holder 
from  the  sampling  train.  Use  glass  nozzle  and 
probe  liner.  Clean  all  glassware  in  hot  soapy 
water  designed  for  laboratory  cleaning  of 
glassware.  Follow  the  cleaning  with  a 
deionized  water  rinse.  Place  100  ml  of  0.1  N 
NaOH  or  0.1  NaHCOs  in  each  of  the  first  two 
impingers. 


5;2  Sample  Recovery.  Follow  the  basic 
procedures  of  Method  5,  Section  4.2,  with  the 
exceptions  note<H)elow;  a  filter  is  not 
recovered  from  this  train. 

5.2.1  Container  No.  1.  Measure  the 
volume  of  the  liquid  in  the  first,  second,  and 
third  impingers  and  quantitatively  transfer 
into  a  labelled  sample  container.  Use  200  ml 
of  0.1  N  NaOH  or  0.1  N  NaHCOs  to  rinse  the 
nozzle,  probe  liner,  three  impingers,  and 
connecting  glassware;  add  this  wash  to  the 
same  container. 

5.2.2  Container  Nq.  2  (Reagent  Blank). 
Place  400  ml  of  0.1  N  NaOH  or  0.1  N  NaHC03 
in  a  labeled  sample  container. 

5.2.3  Sample  Preservation.  Refrigerate 
samples  upon  receipt.  (Containers  Nos.  1  and 
2). 

5.3  Sample  Preparation  and  Analysis.  For 
GFAAS  measurement,  an  acid  digestion  of 
the  alkaline  impinger  solution  is  required. 
Two  types  of  blanlu  are  required  for  the 
analysis.  The  calibration  blank  is  used  in 
establishing  the  analytical  oirve,  and  the 
reagent  blank  is  used  to  correct  for  possible 
contamination  resulting  from  the  sample 
processing.  The  0.1  N  NaOH  solution  or  the 
0.1  N  NaHCOa  from  4.1.2  is  used  as  the 
calibration  blank.  The  reagent  blank  must 
contain  all  the  reagents  and  be  in  the  same 
volume  as  used  in  the  processing  of  the 
samples.  The  reagent  blank  must  be  carried 
through  the  complete  procedure  and  contain 
the  same  acid  concentration  in  the  final 
solution  as  the  sample  solutions  analyzed. 

5.3.1  Acid  Digestion  for  GFAAS.  In  a 
beaker,  add  10  ml  of  concentrated  nitric  acid 
to  the  sample  aliquot  of  300  ml  taken  for 
analysis.  Cover  the  beaker  with  a  watch  glass. 
Place  the  beaker  on  a  hot  plate  and  reflux  the 
sample  down  to  near  dryness.  Add  another 

5  ml  of  concentrated  HNO3  to  complete  the 
digestion.  Carefully  reflux  the  sample  volume 
down  to  near  dryness.  Wash  down  the  beaker 
walls  and  watch  glass  with  distilled  water. 
Adjust  the  final  volume  to  50  ml  or  a 
predetermined  volume  based  on  the  expected 
Cr  concentration.  The  final  concentration  of 
HN03  in  the  solution  should  be  1%  (v/v). 
Transfer  the  digested  sample  to  a  50  ml 
volumetric  flask.  Add  0.5  ml  of  concentrated 
HNO3, 1  ml  of  the  10  pg/ml  of  CaiNOalj. 
Dilute  to  50  ml  with  water. 

5.3.2  Sample  Analysis  by  GFAAS.  The 
357.9-nm  wavelength  line  shall  be  used. 
Follow  the  manufacturer’s  operating 
instructions  for  all  other  spectrophotometer 
parameters. 

5.3.2.1  Furnace  parameters  suggested  by 
the  manufacturer  should  be  employed  as 
guidelines.  Since  temperature-sensing 
mechanisms  and  temperature  controllers  can 
vary  between  instruments  and/or  with  time, 
the  validity  of  the  furnace  parameters  must 
be  periodically  confirmed  by  systematically 
altering  the  furnace  parameters  while 
analyzing  a  standard.  In  this  manner,  losses 
of  analyte  due  to  higher-than-necessary 
temperature  settings  or  losses  in  sensitivity 
due  to  less  than  optimum  settings  can  be 
minimized.  Similar  verification  of  furnace 
parameters  may  be  required  for  complex 
sample  matrices. 

5.3.2.2  Inject  a  measured  aliquot  of 
digested  sample  into  the  furnace  and 
atomize.  If  the  concentration  found  exceeds 
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the  calibration  range,  the  sample  should  be 
diluted  with  the  same  acid  matrix  and 
reanalyzed.  Consult  the  operator's  manual  for 
suggested  injection  voliunes.  The  use  of 
multiple  inj^ions  can  improve  accriracy 
and  help  detect  furnace  pipetting  errors. 

5.3.2.3  Subtract  a  sample  ble^  reading 
from  a  sample  reading  to  obtain  a  net 
reading.  (Note  that  the  sample  blank  is  the 
“reagent  blank.’’)  Employ  a  minimum  of  one 
matrix-matched  sample  blank  per  sample 
batch  to  determine  if  contamination  or  any 
memory  effects  are  occurring. 

5.3.2.4  Calculate  the  chromium 
concentrations  (1)  by  the  method  of  standard 
additions  (see  operator’s  manual)  or  (2)  from 
the  calibration  curve,  or  (3)  directly  ^m  the 
instrument’s  concentration  readout  All 
dilution  or  concentration  factors  must  be 
taken  into  account 

5.3.2.5  Dilute  samples  with  reagent  blank 
solution  if  they  are  more  concentrated  than 
the  highest  standard.  Note  that  the  equation 
in  section  8.1  contains  a  dilution  factor  to 
account  for  any  dilution. 

5.3.3  Sample  Analysis  by  ICP.  The  ICP 
measurement  is  performed  directly  on  the 
alkaline  impinger  reagent;  acid  digestion  is 
not  necessary  provided  the  samples  and 
standards  are  matrix  matched.  However,  ICP 
may  only  be  used  when  the  solution 
an^yzed  has  a  Cr  concentration  greater  than 
50  pg/1  (0.05  pg/ml). 

5. 3. 3.1  Set  up  the  instrument  with  proper 
o^ierating  parameters  including  wavelength, 
background  correction  settings  (if  necessary), 
interfering  element  correction  settings  (if 
necessary).  The  instrument  must  be  allowed 
to  become  thermally  stable  before  beginning 
performance  of  measurements  (usually 
requiring  at  least  30  min  of  operation  prior 
to  calibration).  During  this  warmup  period, 
the  optical  calibration  and  torch  position 
optimization  may  be  performed  (consult  the 
operator’s  manual). 

5.3.3.2  Before  beginning  the  sample  run, 
analyze  the  highest  Vibration  standard  as  if 
it  were  a  sample.  Concentration  values 
obtained  should  not  deviate  from  the  actual 
values  by  more  than  5%  (or  the  established 
control  limits,  whichever  is  lower).  If  they 
do,  follow  the  recommendations  of  the 
instrument  manufacturer  to  correct  for  this 
condition. 

5.3.3.3  Flush  the  system  with  the 
calibration  blank  solution  for  at  least  1  min 
before  the  analysis  of  each  sample.  Analyze 
the  calibration  standard  blank  after  each  10 
samples.  Use  the  average  intensity  of 
multiple  exposures  for  both  standardization 
and  sample  analysis  to  reduce  random  error. 

5.3.3.4  Dilute  and  reanalyze  samples  that 
are  more  concentrated  than  &e  linear 
calibration  limit  or  use  an  alternate,  less 
sensitive  Cr  wavelength  for  which  quality 
control  data  are  already  established. 

5.3.3.5  If  dilutions  were  performed,  the 
appropriate  factors  must  be  applied  to 
sample  values.  All  results  should  be  reported 
in  p^ml  with  up  to  three  significant  figures. 

6.  Calibration 

6.1  Sampling  Train  Calibration.  Perform 
all  of  the  calibrations  described  in  Method  5, 
Section  5. 

6.2  GFAAS  Calibration.  Either.  (1)  Run  a 
series  of  chromium  standards  and  a 


calibration  blank  and  construct  a  calibration 
curve  by  plotting  the  concentrations  of  the 
standards  against  the  absorbencies;  or  (2) 
using  the  method  of  standard  additions,  plot 
added  concentration  versus  absorbance.  For 
instruments  that  read  directly  in 
concentration,  set  the  curve  corrector  to  read 
out  the  proper  concentration,  if  applicable. 
This  is  customarily  performed  automatically 
with  most  instrument  computer  based  data 
systems.  Calibration  standards  for  total 
chromium  should  start  with  1%  v/v  HNO3 
with  no  chromirun  for  the  zero  standard  and 
appropriate  increases  in  total  chromium 
concentration  in  other  calibration  standards. 
Prepare  at  least  three  (3)  standards  (not 
including  the  zero).  The  standards  should  be 
diluted  with  0.1  N  NaOH  and  carried  through 
the  sample  preparation  procedure  to  ensure 
that  matrix  matching  is  accomplished  and  to 
avoid  the  need  for  the  method  of  standard 
additions.  Calibration  standards  should  be 
prepared  fresh  daily. 

6.3  ICP  Calibration.  Calibrate  the 
instrument  according  to  the  instrumen| 
manufacturer’s  recommended  procedures, 
using  a  calibration  blank  and  tluee  (3) 
standards  for  the  initial  calibration.  Be  sure 
that  samples  and  standard  calibration 
matrices  are  matrix  matched.  Flush  the 
system  with  the  calibration  blank  between 
each  standard.  (Use  the  average  intensity  of 
multiple  exposures  for  both  standardization 
and  sample  analysis  to  reduce  random  error.) 

7.  Quality  Control 

7.1.1  GFAAS  Quality  Control.  Run  a 
check  standard  after  approximately  every  10 
sample  injections.  These  standards  are  run, 
in  part,  to  monitor  the  life  and  performance 
of  the  graphite  tube.  Lack  of  reproducibility 
or  a  significant  change  in  the  signal  for  the 
check  standard  indicates  that  the  graphite 
tube  should  be  replaced. 

7.1.2  Duplicate  Samples.  Run  one 
duplicate  sample  for  every  20  samples,  (or 
one  per  source  test,  whichever  is  more 
frequent)  providing  there  is  enough  san^le 
for  duplicate  analysis.  Duplicate  samples  are 
brought  through  the  whole  sample 
preparation  separately. 

7.1.3  Matrix  Spiking.  Spiked  samples 
shall  be  prepared  and  analyzed  daily  to 
ensure  that  correct  procedures  are  being 
followed  and  that  all  equipment  is  operating 
properly.  Spiked  sample  recovery  analyses 
should  indicate  a  recovery  for  the  Cr  spike 
of  between  75  and  125%.  Spikes  are  added 
prior  to  any  sample  preparation.  Cr  levels  in 
the  spiked  sample  should  provide  final 
solution  concentrations  that  fall  within  the 
linear  portion  of  the  calibration  curve. 

7.1.4  Method  of  Standard  Additions. 
Whenever  sample  matrix  problems  are 
suspected  and  standard/sample  matrix 
matching  is  not  possible  or  whenever  a  new 
sample  matrix  is  being  analyzed,  the  method 
of  standard  additions  shall  be  used  for  the 
analysis  of  all  extracts.  Method  12  specifies 

a  performance  test  to  determine  if  the  method 
of  standard  additions  is  necessary. 

7.1.5  Quality  Control  Check  Sample.  The 
concentration  of  all  calibration  standards 
should  be  verified  against  a  quality  control 
check  sample  obtained  fitnn  an  outside 
source.  This  is  done  by  analyzing  the  check 


sample  immediately  following  calibration. 
The  result  should  be  within  10%  of  the 
expected  value  before  sample  analysis 
begins. 

7.2  ICP  Quality  Control. 

7.2.1  Interference  Check.  Prepare  an 
interference  check  solution  to  contain  known 
concentrations  of  interfering  elements  that 
will  provide  an  adequate  test  of  the 
correction  factors  in  the  event  of  potential 
spectral  interferences.  Two  potential 
interferences,  iron  and  manganese,  may  be 
prepared  as  1000  pg/ml  and  200  pg/ml 
solutions,  respectively.  The  solutions  should 
be  prepared  in  dilute  HNO3  (1-5%). 

Particular  care  must  be  taken  to  ensure  that 
the  solutions  and/or  salts  used  to  prepare  the 
solutions  are  of  ICP  grade  purity  (i.e.,  that  no 
measurable  Cr  contamination  exists  in  the 
salts/solutions).  Conunercially  prepared 
interfering  element  check  standards  are 
available.  Verify  the  interelement  correction 
fectors  every  3  months  by  analyzing  the 
interference  check  solution.  The  correction 
foctors  are  calculated  according  to  the 
instrument  manufacturer’s  directions.  If 
interelement  correction  factors  are  used 
properly,  no  false  Cr  should  be  detected. 

7. 2. 2  Quality  Control  Check  Sample. 
Prepare  in  the  same  alkaline  matrix  as  the 
calibration  standards;  it  should  be  at  least 
100  times  the  instrumental  detection  limit. 
This  sample  should  be  prepared  from  a 
different  source/supplier  (than  the 
calibration  standards)  and  is  used  to  verify 
the  accuracy  of  the  calibration  curve.  Prior  to 
sample  analysis,  analyze  one  check  standard 
prepared  firom  a  Cr  stock  solution  source 
other  than  that  used  for  preparation  of  the 
calibration  curve  standards  (see  7.2.10).  The 
check  standard  concentration  should  be  at 
least  100  times  the  minimum  detection  limit. 

7.2.3  Laboratory  Blank.  Analyze  a 
minimum  of  one  laboratory  blank  per  sample 
batch  to  determine  if  contamination  or  any 
memory  effects  are  occurring. 

7.2.4  Duplicates.  Analyze  one  duplicate 
sample  for  every  20  samples.  A  duplicate 
sample  is  a  sample  brought  through  the 
whole  sample  preparation  and  analytical 
process. 

8.  Emission  Calculations 
Carry  out  the  calculations,  retaining 
one  extra  decimal  figure  beyond  that  of 
the  acquired  data.  Round  ofi  figures 
after  final  calculations. 

8.1  Total  Cr  in  Sample.  Calculate  M,  the 
total  pg  Cr  in  each  sample,  as  follows: 

M  =  Vnii  •  C  •  F  •  D  Eq.  306-1 
where:  • 

Vmi  =  Volume  of  impinger  reagent  plus 
rinses,  ml. 

C  =  Concentration  of  Cr  in  sample,  pg  Cr/ml 
(direct  instrument  readout). 

F  =  Dilution  factor. 

s  Volume  of  aliquot  after  dilution  (ml) 
Volume  of  diquot  before  dilution  (ml) 

D  s  Digestion  factor. 

s  Volume  of  sample  aliquot  after  digestion 
(ml) 

Volume  of  sample  aliquot  submitted  to 
digestion  (ml) 

8.2  Average  Gas  Meter  Temperature 
and  Average  Orifice  Pressiue  Drop.  Same  as 
Method  5,  Section  6.2. 
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8.3  Dry  Gas  Volume,  Volume  of  Water ' 
Vapor,  Moisture  Content.  Same  as  Method  5, 
Sections  6.3, 6.4,  and  6.5,  respectively. 

8  4  Cr  Emission  Concentration.  Calculate 
Ct  (mg/dscm),  the  Cr  concentration  in  the 
stack  gas,  dry  basis,  corrected  to  standard 
conditions,  as  follows: 

C,  =  (10  -  3  mg/pg)  [MA^mtsui,]  Eq.  306-2 

8.5  Isokinetic  Variation,  Acceptable 
Results.  Same  as  Method  5,  Sections  6.11  and 
6.12,  respectively. 

9.  Bibliography 

9.1  Test  Methods  for  Evaluating  Solid 
Waste.  U.S.  Environmental  Protection 
Agency.  SW-846,  2nd  Edition.  July  1982. 

9.2  Cox,  X.B.,  R.W.  Linton,  and  F.E. 
Butler.  Determination  of  Chromium 
Speciation  in  Environmental  Particles — A 
Multitechnique  Study  of  Ferrochrome 
Smelter  Dust.  Accepted  for  publication  in 
Environmental  Science  and  Technology. 

9.3  Same  as  Bibliography  of  Method  5, 
Citations  2  to  5  and  7. 

9.4  California  Air  Resources  Board, 
“Determination  of  Total  Chromium  and 
Hexavalent  Chromium  Emissions  from 
Stationary  Sources.”  Method  425,  September 
12, 1990. 

9.5  Test  Methods  for  Evaluating  Solid 
Waste.  U.  S.  Environmental  Protection 
Agency.  SW-846,  3rd  Edition.  November 
1986. 


Method  306 A — Determination  of  Chromium 
Emissions  From  Decorative  and  Hard 
Chromium  Electroplating  and  Anodizing 
Operations 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is  used  to 
determine  the  concentration  of  chromium 
emissions  from  chromium  electroplating  and 
anodizing  operations  that  use  a  chromic  acid 
bath.  The  method  is  less  expensive  and  less 
complex  to  conduct  than  Method  306. 
Correctly  applied,  the  precision  and  bias  of 
the  sample  results  will  be  comparable  to 
those  obtained  with  the  isokinetic  Method 
306.  This  method  is  applicable  under 
ambient  moisture,  air,  and  temperature 
conditions. 

1.2  Principle.  The  chromiiun  emissions 
are  removed  fitim  the  duct  at  a  constant 
sampling  rate  determined  by  a  critical  orifice 
and  collected  in  a  probe  and  impingers.  The 
sampling  time  at  the  sampling  traverse  points 
is  varied  according  to  the  stack  gas  velocity 
to  obtain  a  proportional  sample.  The 
concentration  is  determined  by  the  same 
analytical  procedures  used  in  Method  306: 
inductively-coupled  plasma  emission 
spectrometry  (ICP)  or  graphite  fiimace  atomic 
absorption  spectrometry  {GFAAS). 

2.  Range,  Sensitivity,  Precision,  and 
Interferences 

Same  as  Method  306,  Section  2. 

3.  Apparatus 

Note:  Mention  of  trade  names  or  specific 
products  does  not  constitute  endorsement  by 
the  Environmental  Protection  Agency. 


3.1  Sampling  Train.  A  schematic  of  the 
sampling  train  is  shown  in  Figure  306A-1. 
The  componeilts  of  the  train  are  available 
commercially,  but  some  fabrication  and 
assembly  are  required.  If  Method  306 
equipment  is  available,  the  sampling  train 
may  be  assembled  as  specified  in  Method  306 
and  the  sampling  rate  of  the  meter  box  set  at 
the  delta  H»  specified  for  the  calibrated 
orifice;  this  train  is  then  operated  as  specified 
in  this  method. 

3.1.1  Probe  Nozzle/Tubing  and  Sheath. 
Use  approximately  V4  in.  inner  diameter  (ID) 
glass  or  rigid  plastic  tubing  about  8  inches 
long  with  a  short  90  degree  bend  at  one  end 
to  form  the  nozzle.  Grind  a  slight  taper  on  the 
nozzle  end  before  making  the  bend.  Attach 
the  nozzle  to  flexible  tubing  of  sufficient 
length  to  collect  a  sample  from  the  stack.  Use 
a  straight  piece  of  larger  diameter  rigid  tubing 
(such  as  metal  conduit  or  plastic  water  pipe] 
to  form  a  sheath  that  begins  about  1  in.  from 
the  90°  bend  on  the  nozzle  and  encases  the 
flexible  tubing. 

3.1.2  S-Type  Pitot.  Same  as  Method  2, 
Section  3. 

3.1.3  Sample  Line.  Use  thick  wall  flexible 
plastic  tubing  (polyethylene,  polypropylene, 
polyvinylchloride)  about  V4  in.  to  Va  in.  ID 

to  connect  the  train  components.  A 
combination  of  rigid  plastic  tubing  and  thin 
wall  flexible  tubing  may  be  used  as  long  as 
neither  tubing  collapses  when  leak-checking 
the  train.  Metal  tubing  cannot  be  used. 

BILUNQ  CODE  6560-5D-P 
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3.1.4  Impingers.  One  quart  capacity 
"Mason"  glass  canning  jars  with  vacuum  seal 
lids  are  used.  Three  impingers  are  required; 
the  first  is  for  collecting  reagent,  the  second 
is  empty  and  used  to  collect  any  reagent 
carried  over  from  the  first  impinger,  and  the 
third  contains  the  drying  agent,  histall  leak- 
tight  inlet  and  outlet  tulMS  for  assembly  with 
train.  The  tubes  may  be  made  of 
approximately  V*  in.  ID  glass  or  rigid  plastic 
tuWg.  For  the  inlet  tube  of  the  first 
impiuger,  heat  the  glass  or  plastic  tubing  and 
draw  until  the  tubing  separates.  Cut  the  tip 
off  until  the  tip  orifice  is  V32  in.  in  diameter. 
When  fabricating  the  first  impinger,  place  the 
tip  orifice  Vie  in.  above  the  bottom  of  the  jar 
when  assembled.  For  the  second  impinger, 
the  inlet  tube  need  not  be  drawn  and  sized, 
but  the  tip  should  be  approximately  2  in. 
above  the  bottom  of  the  jar.  The  inlet  tube  of 
the  third  impinger  should  extend  to  about  Vz 
in.  above  the  bottom  of  the  jar.  Locate  the 
outlet  tube  end  of  all  impingers  about  inch 
beneath  the  bottom  of  the  lid. 

3.1.5  Manometer.  It  is  inclined,  to  read 
water  column  to  Vioo  in.  for  the  first  inch  and 
V10  inch  thereafter.  Range  0-6  in. 

3.1.6  Critical  Orifice.  The  critical  orifice 
is  a  small  restriction  in  the  sample  line  that 
is  located  upstream  of  the  vacuum  pump  and 
sets  the  sample  rate  at  about  0.75  cubic  foot 
per  minute.  An  orifice  meter  can  be  made  of 
Vs  in.  brass  tubing  approximately  1  in.  long 
sealed  inside  larger  diameter,  approximately 
Vs  in.,  brass  tubing  to  serve  as  a  critical 
orifice  giving  a  constant  sample  flow. 
Materials  other  than  brass  can  be  used  to 
construct  tbe  critical  orifice  as  long  as  the 


flow  through  the  sampling  train  is 
approximately  0.75  cubic  foot  per  minute. 

3.1.7  Connecting  Hardware.  Standard 
pipe  and  fittings.  Vs  in.  or  Vb  in.,  are  used 

to  install  vacuvun  pump  and  dry  gas  meter  in 
train. 

3.1.8  Pump  Oiler.  A  glass  oil  reservoir 
with  a  wick  mounted  at  pximp  inlet 
lubricates  pump  vanes. 

3.1.9  Vacuum  Pump.  "Cast"  sliding  vane 
mechanical  pump  with  fiber  vanes  suitable  to 
deliver  a  minimum  of  26  in.  Hg  vacuum  and 
2.0  cfin  are  used. 

3.1.10  Oil  Trap.  Empty  glass  oil  reservoir 
without  wick  is  mounted  at  pump  outlet  to 
prevent  oil  from  reaching  the  dry  gas  meter. 

3.1.11  Dry  Gas  Meter.  Residential  175 
cubic  feet  per  hour  (CFH)  capacity  dry  gas 
meter  with  thermometer  installed  monitors 
meter  temperature. 

3.2  Sample  Recovery. 

3.2.1  Wash  Bottles.  These  are  glass  or 
inert  plastic,  500  or  1000  ml,  with  spray  tube. 

3.2.3  Sample  Containers.  The  firet  mason 
jar  impinger  of  the  sampling  train  serves  as 
the  sample  container.  A  new  lid  and  plastic 
wrap  are  substituted  for  the  impinger  inlet/ 
outlet  assembly. 

3.3  Analysis.  Same  as  Method  306, 
Section  3.3. 

4.  Reagents 

4.1  Sampling.  Same  as  Section  4.1, 
Method  306. 

4.2  Sample  Recovery.  Same  as  Section 
4.2,  Method  306. 

5.  Procedure 

5.1  Sampling. 


5.1.1.  Pretest  Preparation. 

5.1.1.1  Port  Lqpation.  Locate  ports  as 
specified  in  Section  2  of  Method  1.  Use  a 
total  of  24  sampling  points  for  round  ducts 
and  24  or  25  points  for  rectangular  ducts. 
Mark  the  pitot  and  sampling  probe  with  thin 
strips  of  tape  to  permit  velocity  and  sample 
traversing.  For  ducts  less  than  12  inches  in 
diameter,  use  a  total  of  16  points. 

5.1.1.2  Velocity  Traverse.  Perform  a 
velocity  traverse  before  obtaining  samples. 
Figure  306A-2  may  be  used  to  record 
velocity  traverse  data.  If  testing  occurs  over 
several  days,  perform  the  traverse  at  the 
beginning  of  each  day.  At  the  end  of  the  test 
effort  each  day,  perform  a  final  traverse. 
Perform  traverses  as  specified  in  Section  3  of 
Method  2,  but  record  the  Ap  (velocity  head) 
values  only.  Check  the  stack  temperature 
before  and  after  recording  the  Ap  values  and 
use  the  average  of  the  two  temperatures  for 
the  stack  temperature.  Enter  the  Ap  values  for 
each  point.  Check  for  cyclonic  flow  during 
the  first  traverse  to  verify  that  it  does  not 
exist;  if  cyclonic  flow  does  exist,  make  siue 
that  the  absolute  average  angle  of 
misalignment  does  not  exceed  20  degrees.  If 
the  average  angle  of  misalignment  exceeds  20 
degrees  at  an  outlet  location,  install 
straightening  vanes  to  eliminate  the  cyclonic 
flow.  If  it  is  necessary  to  test  an  inlet  location 
where  cyclonic  flow  exists,  it  may  not  be 
possible  to  install  straightening  vanes.  In  this 
case,  a  variation  of  the  aligiunent  method 
must  be  used.  This  must  be  approved  by  the 
Administrator. 
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5.1. 1.3  Point  Sampling  Times.  Since  the 
sampling  rate  of  the  train  is  held  constant  by 
the  critical  orifice,  it  is  necessary  to  calculate 
specific  sampling  times  for  each  point  in 
order  to  obtain  a  proportional  sample.  If  all 
sampling  can  be  completed  in  a  single  day, 


it  is  necessary  to  calculate  the  point  sampling 
^imes  only  once.  If  sampling  occurs  over 
several  days,  calculate  the  point  sample 
times  for  each  day  using  velocity  traverse 
data  obtained  earlier  in  the  day.  Determine 
the  average  of  the  Ap  values  obtained  during 


the  velocity  traverse  (Figure  306A-2). 
Calculate  the  sampli^  times  for  each  point 
using  Equation  306A-1.  Conv^  the  decimal 
parts  of  minutes  to  seconds.  If  the  stack 
diameter  is  less  than  12  inches,  use  7.5 
minutes  in  place  of  5  minutes  in  the  equation 
and  16  sampling  points. 


Point  Ap  .  , 

Minutes  at  point  =  - x  5  minutes 

.  \  Average  ^ 


Eq.306A-l 


Where: 

n=Total  sampling  points. 

5.1.1.4  Preparation  of  Sampling  Train. 
Assemble  the  sampling  train  as  shown  in 
Figure  306A-1.  Secure  the  nozzle-liner 
assembly  to  the  sheath  to  prevent  slipping 
when  sampling.  Before  charging,  rinse  the 
first  mason  jar  impinger  with  either  O.lN 
sodium  hydroxide  or  O.lN  sodium 
bicarbonate;  discard  the  solution.  Put  250  ml 
of  0.1  N  sodium  hydroxide  or  O.lN  sodium 
bicarbonate  sampling  solution  into  the  first 
mason  jar.  Similarly,  rinse  the  second  mason 
jar  impinger  and  leave  empty.  Put  silica  gel 
into  the  third  mason  jar  impinger  until  the 


Impinger  is  half  foil.  Place  the  impingers  into 
an  ice  bath  and  check  to  ensure  that  foe  lids 
are  tight. 

5.1.1.5  Train  Leak  Check  Procedme.  Wait 
imtil  foe  ice  has  cooled  foe  impingers  before 
sampling.  Next,  seal  the  nozzle  with  a  finger 
covered  by  a  piece  of  clear  plastic  wrap  and 
turn  on  foe  pump.  Observe  any  leak  rate  on 
foe  dry  gas  meter.  The  leak  rate  should  not 
exceed  0.02  cfin. 

5.1.2  Sampling  Train  Operation. 

5.1.2.1  Record  all  pertinent  process  and 
sampling  data  on  foe  data  sheet  (see  Figure 
306A-3).  Ensure  that  foe  process  operation  is 
suitable  for  sample  collection. 


5.1.2.2  Place  foe  probe/nozzle  into  foe 
duct  at  the  first  sampling  point  and  turn  on 
foe  pump.  A  minimum  vacuum  of  15  in.  Hg 
or  0.47  atmosphere  between  the  critical 
orifice  and  pump  is  required  to  maintain 
critical  flow.  Sample  for  the  time  interval 
previously  determined  for  that  point.  Move 
to  foe  second  point  and  sample  for  foe  time 
interval  determined  for  that  point;  sample  all 
points  on  foe  traverse  in  this  manner.  Keep 
ice  arovmd  foe  impingers  during  the  run. 
Complete  foe  traverse  and  turn  off  foe  pump. 
Move  to  foe  next  sampling  port  and  repeat. 
Record  foe  final  dry  gas  meter  reading. 
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Plant _ _ _ 

Sas^llng  Site _ 

Total  Mlcrograuns  catch (mCr) _ 

Avg  dry  gas  meter  temp  P(Tm) _ 

Meter  correction  factor (Ym) _ 

Meter  voliame  -  actual  cu  £t(Vm)_ 
Barometric  pressure  In.  Hg(Pbar) 

Start  clock  time _ 

Stop  clock  time _ 


Date _  Run  Nuanber 

Operator _ ^ 

Stack  radius (r) _ 

Avg  delta  p(p  avg) _ 

Stack  temp  F(Ts) _ 

Leak  rate  before  run _ 

Leak  rate  after  run _ 

Stop  meter  volume _ 

Start  meter  volxime 


REMARKS: 


POINT 

NO. 

SAMPLE 

(MIN/SEC) 

GAS  METER 
TEMP  (F) 

POINT 

NO. 

SAMPLE 

(MIN/SEC) 

GAS  METER 
TEMP(F) 

■ 

i 


Cs« 


m  Cr  (Tm-f460) 


499. 8 (Ym)  (Vm)  (Pbar) 


Kg/Hr- 


(Cs)0.0001597r* 


I 


p  avg  (Ts-«>460) 


Pbar (2873) 


Mg/Cubic  Meter (Cs) 


(Optional) Kg/Hr 


Figure  306A-3.  Chromium  Constant  Sauapling  Rate  Field  Data 
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5.1.2.3  Post  Test  Leak  Check.  Remove  the 
probe  assembly  and  flexible  tubing  from  the 
first  impinger.  Do  not  cover  the  nozzle.  Seal 
the  inlet  tube  of  the  first  impinger  with  a 
hnger  covered  by  clear  plastic  wrap  and  turn 
on  the  pump.  Observe  any  leak  rate  on  the 
dry  gas  meter.  If  the  leak  rate  exceeds  0.02 
cfm,  reject  the  run.  If  the  leak  rate  is 
acceptable,  take  the  probe  assembly  and 
impinger  assembly  to  the  sample  recovery 
area. 

5.2  .Sample  Recovery. 

5.2.1  After  the  train  has  been  moved  to 
the  sample  recovery  area,  disconnect  the 
tubing  that  joins  the  first  impinger  with  the 
second. 

5.2.2  The  hrst  impinger  jar  is  also  used  as 
the  sample  container  jar.  Unscrew  the  lid 
from  the  first  impinger  jar.  Lift  the  inlet/ 
outlet  bibe  assembly  almost  out  of  the  jar, 
and  using  the  wash  bottle,  rinse  the  outside 
of  the  impinger  tip  that  was  immersed  in  the 
impinger  jar  with  extra  sampling  reagent; 
rinse  the  inside  of  the  tip  as  well. 

5.2.3  Recover  the  second  impinger  by 
removing  the  lid  and  pouring  any  contents 


fr'om  the  second  impinger  into  the  first 
impinger.  Rinse  the  second  impinger 
including  the  inside  and  outside  of  the 
impinger  stem  as  well  as  any  connecting 
plastic  tubing  with  extra  sampling  reagent 
and  place  the  rinse  into  the  first  impinger. 

5.2.4  Hold  the  nozzle  and  connecting 
plastic  tubing  in  a  vertical  position  so  that 
the  tubing  forms  a  “U”.  Using  the  wash 
bottle,  partially  fill  the  tubing  with  sampling 
reagent.  (Keep  a  minimum  of  100  ml  of  the 
sampling  reagent  for  a  blank  analysis).  Raise 
and  lower  the  end  of  the  plastic  tubing 
several  times  to  cause  the  reagent  to  contact 
the  major  portion  of  the  internal  parts  of  the 
assembly  thoroughly.  Do  not  raise  the 
solution  level  too  high  or  part  of  the  sample 
will  be  lost.  Place  the  nozzle  end  of  the 
assembly  over  the  mouth  of  the  first  impinger 
jar  (sample  container)  and  elevate  the  plastic 
tubing  so  that  the  solution  flows  rapidly  out 
of  the  nozzle.  Perform  this  procedure  three 
times.  Next,  repeat  the  recovery  procedure 
but  allow  the  solution  to  flow  rapidly  out  the 
open  end  of  the  plastic  tubing  into  the  first 
impinger  jar. 


5.2.5  Place  a  piece  of  clear  plastic  wrap 
over  the  mouth  of  the  first  impinger  jar.  Use 
a  standard  lid  and  band  assembly  to  seal  the 
jar.  Label  the  jar  with  the  sample  number  and 
mark  the  liquid  level  to  gauge  any  losses 
during  handling. 

5.3  Analysis.  Sample  preparation  and 
analysis  procedures  are  identical  to  Method 
306,  Section  5.3. 

6.  Calibration 

6.1  Dry  Gas  Meter.  Calibrated  by 
manufacturer  or  as  specified  in  Method  5. 

6.2  GFAA  Spectrometer.  Same  as  Method 
306,  Section  6.2. 

6.3  ICP  Spectrometer.  Same  as  Method 
306,  Section  6.3. 

7.  Quality  Control 

Same  as  Method  306,  Section  7. 

8.  Calculations 

8.1  Pollutant  Concentration.  Calculate  the 
concentration  (C.)  of  chromium  in  milligrams 
per  dry  standard  cubic  meter  (mg/dscm)  as 
follows: 


C  = 


Mc,x(T„-^460) 
499.8  (Y„)(V„)(P^) 


Eq.  306A-2 


where: 

Mcf=Micrograms  of  Cr  in  sample  from 
Method  306,  Eq.  306-1. 

Tm=Dry  gas  meter  temperature  in  ®F. 


Ym=Dry  gas  meter  correction  factor. 
Vai=Dry  gas  meter  volume  in  ft^. 
PtM,=Barometric  pressure  in  inches  Hg. 


8.2  Approximate  Mass  Emission  Rate 
(Optional).  Calculate  an  approximate  mass 
emission  rate  for  chromium  in  kilograms  per 
hour  using  the  following  equation: 


Kg/hr  =  0.0001597r^  Eq.  306A-3 

i  (28.73) 


Where: 

r=Radius  of  stack  in  inches. 

Ap 

ave  =Average  of  Ap  values. 

T,=Stack  temperature  in  ®F. 

P(>»f=Barometric  pressure  in  inches  Hg. 
C,=Concentration  of  hexavalent  chromium  in 
mg/dscm. 

Note:  The  emission  rate  is  based  on  an 
average  moisture  content  of  2  percent. 
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Method  306B — Surface  Tension 
Measurement  for  Tanks  Used  at  Decorative 
Chromium  Electroplating  and  Anodizing 
Facilities 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  to  all  decorative  chromium  plating 
and  anodizing  operations  where  a  wetting 
agent  is  used  in  the  tank  to  reduce  emissions 
firom  the  surface  of  the  plating  solution. 

1.2  Principle.  During  an  electroplating  or 
anodizing  operation,  gas  bubbles  generated 
during  the  process  rise  to  the  surface  of  the 
liquid  and  burst.  Upon  bursting,  tiny  droplets 
of  chromic  acid  become  entrained  in  ambient 
air..  The  addition  of  a  wet'ing  agent  to  the 
tank  bath  reduces  the  surface  tension  of  the 
liquid  and  diminishes  the  formation  of  these 
droplets.  This  method  determines  the  surface 
tension  of  the  bath  using  a  stalagmometer  or 
a  tensiometer  to  confirm  that  there  is 
sufficient  wetting  agent  present. 

2.  Apparatus 

2.1  Stalagmometer  or  Tensiometer.  A 
commercially  available  stalagmometer, 
platinum  ring  detachment  tensiometer  or 
equivalent  surface  tension  measuring  device 
is  required. 


3.  Procedure 

3.1  The  surface  tension  of  the  tank  bath 
may  be  measured  by  using  a  tensiometer  or 

a  stalagmometer.  If  a  tensiometer  is'used,  the 
procedures  specified  in  ASTM  Method  D 
1331-89,  Standard  Test  Methods  for  Surface 
and  Interfacial  Tension  of  Solution  of  Surface 
Active  Agents,  shall  be  followed.  If  a 
stalagmometer  is  used,  the  instructions 
provided  with  the  measuring  device  must  be 
followed. 

3.2  Measurements  of  the  bath  surface 
tension  must  be  made  every  4  hours  of  tank 
operation.  If  the  surface  tension  of  the  bath 
exceeds  40  dynes  per  centimeter  for  three 
consecutive  four-hour  periods,  the  interval 
between  measurements  must  be  reduced  in 
one-hour  increments  until  two  consecutive 
measurements  indicate  the  sarface  tension  to 
be  at  or  below  40  dynes  per  centimeter.  If  the 
activity  level  in  the  plating  or  anodizing  tank 
is  reduced,  the  time  interval  betw^n 
measurements  can  be  increased  to  a 
maximum  of  four  hours  as  long  as  two 
consecutive  measurements  indicate  the 
surface  tension  is  being  maintained  at  or 
below  40  dynes  per  centimeter. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  94-2] 

Request  for  Public  Participation  in  the 
Development  of  an  Intelligent  Vehicle- 
Highway  Systems  (IVHS)  National 
Pr^ram  Plan 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of 
Transportation  hereby  announces  its 
interest  in  public  participation  in  the 
development  of  the  National  Intelligent 
Vehicle-Highway  Systems  (IVHS) 

Program  Plan  (the  Plan).  The  Plan  will 
describe  the  systematic  development  of 
a  set  of  IVHS  user  services,  including 
the  research,  development,  operational 
testing,  and  commercial  product 
development  that  need  to  be 
accomplished  to  reach  deployment  of 
these  services.  Because  the  Plan  is  being 
developed  with  the  user  as  the  focus, 
the  Department  is  interested  in 
participation  from  a  broad  range  of 
individuals  and  organizatkms 
including,  but  not  limited  to,  public 
officials  fimm  State  and  local 
governments,  consumer  groups,  vehicle 
manufacturers  and  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  small  businesses,  academic 
institutions,  associaticms.  and 
individual  citizens. 

DATES:  Comments  on  the  October  1993 
draft  (described  below)  are  due  January 
31, 1994.  CommorAs  received  after  that 
date  will  be  considered  to  the  extent 
possible. 

ADDRESSES:  Comments  should  be  sent 
(preferably  four  copies)  to:  Docket  Clerk, 
Docket  No.  94-2,  room  4232,  United 
States  Department  of  Tran^ortation, 

400  Seventh  Street,  SW.,  Washington, 

DC  20590.  To  obtain  a  copy  of  the 
October  1993  draft  IVHS  National 
Program  Plan,  please  provide  a  self- 
ad(^ssed  label  to:  Federal  Highway 
Administration,  HTV-10, 400  Seventh 
Street,  SW.,  room  3400,  Washington,  DC 
20590.  When  requesting  a  copy  of  the 
Plan,  please  submit  a  brief  outline 
including  your  name,  the  name  of  your 
organization  (if  applicable),  a  statement 
of  your  primary  interest  in  the  National 
IVHS  Program  Plan,  a  telephone 
number,  and  a  fax  niimber. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Euler  (Qiief,  Program  Management  and 
Systems  Engineering  Division),  Federal 
Highway  Administration,  HTV-10,  Ph: 
(202)  366-2196,  Fax:  (202)  366-8712  or 
Julie  Dingle,  Office  of  Chief  Coimsel, 


HCC-32,  Federal  Highway 
Administration,  400  Seventh  Street, 

SW.,  room  3400,  Washington,  DC  20590, 
Ph:  (202)  366-1394,  Fax:  (202)  366- 
7499. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  objective  of  the  IVHS  program  is 
to  apply  advanced  technology  in  the 
areas  of  information  procesang, 
commimications,  control,  and 
electronics  to  improve  safety*  reduce 
congestion,  increase  mobility,  reduce 
the  energy  and  environmental  harm 
caused  by  transportation,  and  increase 
economic  productivity.  The  IVHS 
program  also  incorporates  the  use  of 
strategic  planning  and  innovative 
management  practices  at  all  levels  of 
government  to  implement  those 
initiatives  which  enhance  our  national 
surface  transportation  system, 
strengthen  our  economy,  and  benefit  a 
broad  range  of  users. 

Universities,  private  sectw 
corporations,  and  State  govranments 
have  been  incorporating  innovative 
technologies  and  management  practices 
as  part  of  their  transportation  programs 
for  a  number  of  years.  The  Department 
of  Transportation  began  looking  at 
alternatives  to  constructing  additional 
roadway  capacity  to  reduce  congestion 
as  early  as  the  1960s.  Examples  of  these 
measures  include  research  on  high 
occupancy  vehicle  lanes,  ramp 
metering,  and  in-vehicle  electronic 
route  guidance  systems.  Federally- 
spcmsored  research  on  advanced 
^nsportation  technology  continued  on 
a  relatively  small  scale  ffiroughout  tlm 
1970s  and  1980s. 

The  current  IVHS  program  began  in 
fiscal  year  1990  with  a  $4  million 
appropriation  from  Congress.  During  the 
following  fiscal  year.  Congress 
appropriated  $20  million  for  the 
program.  With  the  passage  of  the 
Intelligent  Vehicle-Highway  Systmns 
Act  (I^S  Act)  (title  VI,  part  B  of  the 
Intermodal  Surface  Transportation  . 
Efficiency  Act  of  1991,  Pub.  L.  102-240, 
105  Stat.  1914,  2189),  the  program 
funding  level  rose  to  $233  million  in 
fiscal  year  1992  (some  of  which  was 
carried  over  to  Fiscal  Year  1993)  and 
$240  million  in  fiscal  year  1993 
(includes  the  carryover  frnm  1992). 

Because  of  the  considerable  public 
and  private  investment  in  IVHS,  the 
Department  and  IVHS  AMERICA  began 
strategic  planning  efforts  in  eariy  1991. 
IVHS  AMERICA  is  a  non-profit 
organization  whose  purpose  is  to 
coordinate  and  promote  the  research 
and  development  of  intelligent  or 
“smart”  vehicle  highway  systems  in  the 


United  States.  The  organization  also 
serves  as  a  utilized  F^eral  Advisory 
Committee  to  the  Department  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  Ibe  Department 
participated  in  the  development  of  IVHS 
AMERICA’S  Strategic  Plan  for  Intelligent 
Vehicle-Highway  Systems  in  the  United 
States  (May  20, 1992).  IVHS  AMERICA 
developed  the  plan  with  the  broad 
participation  of  its  public,  private,  and 
academic  member  organizations.  As 
required  by  the  IVHS  Act,  the 
Department  submitted  its  own  report  to 
Congress,  the  IVHS  Strategic  Plan 
(Publication  No.  FHWA-SA-93-009, 
December  18, 1992),  which  included 
goals,  milestones,  and  objectives  for  its 
IVHS  program.  The  National  IVHS 
Program  Plan  will  serve  to  detail  the 
strategic  homework  provided  by  these 
two  efforts. 

Elements  of  the  IVHS  National  Program 
Plan 

The  Plan  will  attempt  to  integrate 
Federal,  State,  and  local  government, 
and  private  sector  activities  in  a  single 
document  to  present  a  coherent  picture 
of  how  the  public  and  private  sectors 
will  work  together  to  achieve  IVHS 
program  goals.  The  Plan  is  intended  to 
reflect  the  consensus  view  of  all  parties 
interested  in  the  development  and 
deplo3nnent  of  IVHS.  This  notice 
explains  opportimities  for  participating 
in  the  process  of  developing  the  Plan. 

The  Plan  is  intended  to  clearly 
present  the  IVHS  program  to  Congress, 
other  government  leaders,  and  private 
sector  entities.  It  is  intended  to  guide 
investment  decisions  in  the 
development  and  deployment  of  IVHS 
products  and  services  to  be  made  by 
private  entities,  the  Federal  government, 
and  local  governments;  to  facilitate 
prioritization  and  coordination  of  IVHS 
development  activities;  to  reduce 
duplication  of  efiort;  and  to  ensure 
IVHS  program  activities  are  focused 
toward  deployment  of  IVHS  services  in 
a  nationally  compatible  intermodal 
system. 

An  incomplete  working  first  draft  of 
the  Plan  (October  1993)  is  now 
available.  The  second  and  final  drafts 
are  scheduled  to  be  available  in 
February  and  Jime  of  1994,  respectively. 
The- final  Plan  is  scheduled  to  be 
available  in  October  1994.  In  developing 
the  second  and  final  drafts  of  the  Plan, 
the  Department  of  Transportation  will 
be  working  cooperatively  with 
,  organizations,  including  IVHS 
AMERICA. 

IVHS  User  Services 

'fhe  Plan  is  being  developed  based  on 
the  set  of  user  services  described  below: 
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1.  Pre-trip  Travel  Information  will 
allow  travelers  access  to  a  broad  range 
of  multi-modal  transportation 
information  at  home,  work,  and  at  other 
major  trip  sites.  Information  will  be 
provided  on  transit  routes,  schedules, 
transfers,  fares,  and  access  to 
ridematching  services.  Also  included 
will  be  updates  of  traffic  and  highway 
conditions,  real-time  information  on 
incidents,  accidents,  road  construction 
and  alternate  routes,  traffic  speeds  along 
specific  routes,  parking  conditions, 
event  schedules,  and  weather 
information. 

2.  En  Route  Driver  Information  will 
provide  the  driver  with  in-vehicle 
information  on  incidents,  roadway 
congestion,  construction,  and 
environmental  hazards  on  the  roadways. 
This  information  will  be  used  by  the 
driver  to  choose  routes  or  departure 
times  to  avoid  congestion. 

3.  En  Route  Transit  Information  will 
provide  travelers  with  real-time, 
acciuate,  transit  and  ridesharing 
information  while  en  route  to  their 
destinations. 

4.  Traveler  Services  Information  will 
include  “Yellow  Pages”-type 
information  on  a  variety  of  services 
including  food,  parking,  car  service/ 
repair  facilities,  hospitals,  and  police 
stations.  The  information  will  ^ 
provided  to  travelers  in  the  home, 
office,  vehicle,  and  certain  public 
facilities. 

5.  Route  Guidance  will  provide 
drivers  of  both  commercial  and  personal 
vehicles  with  in-vehicle  computer 
mapping  and  routing  of  their 
destinations. 

6.  Ride  Matching  and  Reservation  will 
provide  travelers  with  real-time 
ridematching  information  along  with 
reservations  and  vehicle  assignments. 

7.  Incident  Management  wall  use 
advanced  sensors,  data  processing,  and 
communications  capabilities  to  identify 
a  variety  of  types  of  incidents,  formulate 
response  actions  to  minimize  the  effects 
of  those  incidents,  and  support  the 
coordination  of  the  response. 

8.  Travel  Demand  Management  (TDM) 
will  generate  and  communicate 
management  and  control  strategies 
which  support  regional  policy  decisions 
aimed  at  reducing  the  level  of  vehicle 
travel  demand.  Strategies  to  be 
supported  with  IVHS  tools  include 
enforcement  of  high  occupancy  vehicle 
requirements,  employer-based  demand 
management  programs,  and  variable 
pricing  strategies.  TDM  could  be 
especially  effective  in  helping  meet 
regional  air  q^lity  goals. 

9.  Traffic  Control  will  use  advanced 
technologies  to  monitor  and  predict 
traffic  performance  and  to  implement 


real  time  traffic  responsive  control 
strategies  over  an  integrated,  areawide 
roadway  network  in  order  to  achieve 
maximum  system  efficiency.  Traffic 
control  strategies  will  allow  system 
operators  to  reduce  delays,  energy 
consumption,  and  vehicle  emissions. 

10.  Electronic  Payment  Services  will 
allow  travelers  to  pay  for  transportation 
services  with  electronic  cards  or  tags. 
Electronic  toll  collection,  transit  fare 
payment,  and  parking  payment  would 
be  linked  through  an  intermodal  multi¬ 
use  smart  card  system. 

11.  Commercial  Vehicle  Preclearance 
will  allow  commercial  vehicles  that 
participate  in  the  preclearance  system  to 
take  advantage  of  significant  savings  by 
passing  checkpoints,  ports-of-entry, 
weigh  stations,  and  toll  booths  at  regular 
spe^s.  In  order  to  use  the  system, 
commercial  vehicles  must  be  pre¬ 
cleared  to  be  both  safe  and  legal. 
Eventually,  this  technology  will  be  used 
to  pre-clear  commercial  vehicles 
through  the  Mexican  and  Canadian 
borders. 

12.  Automated  Roadside  Safety 
Inspections  will  improve  the  safety  of 
commercial  motor  vehicle  operations  by 
providing  safety  inspectors  with  real¬ 
time  access  to  ffie  carrier’s,  vehicle’s, 
and  driver’s  historical  record;  improving 
roadside  inspection  of  brake 
perfonnance;  and  using  sensors  and 
diagnostics  to  efficiently  check  vehicle 
systems  and  driver  requirements. 

13.  Commercial  Vehicle 
Administrative  Processes  will  allow 
trucking  and  bus  companies  to 
electronically  purchase  and  pay  for 
vehicle  registration  and  other  motor 
carrier  taxes  and  licenses;  and 
electronically  capture  mileage,  fuel 
purchase,  trip  and  vehicle  data  by  State. 

14.  On-Board  Safety  Monitoring 
includes  diagnostic  and  warning 
systems  that  will  alert  the  commercial 
vehicle  operator  to  pending  emergencies 
while  driving  the  vehicle. 

15.  Commercial  Fleet  Management 
will  facilitate  intermodal  transfer  of 
cargo  and  provide  real-time  traffic 
information  to  commercial  vehicle 
dispatchers. 

16.  Public  Transportation 
Management  will  enhance  transit 
service  operations  through  improved 
management  of  vehicles  and  facilities, 
planning  and  scheduling  services,  and 
personnel  management. 

17.  Personalize  Public  Transit  will 
provide  flexibly-routed  transit  services 
through  the  use  of  publicly  or  privately 
operated  vehicles. 

18.  Emergency  Notification  and 
Personal  Security  will  increase  safety 
and  efficiency  of  emergency  responses 
to  an  incident  by  using  advanced 


technologies  to  instantly  send  to  an 
appropriate  dispatcher  information  on 
the  location  of  a  vehicle  and  the  nature 
of  an  incident. 

19.  Public  Travel  Securify  will  involve 
an  array  of  innovative  technologies  to 
improve  the  safety  and  security  of 
publictcansportation.  This  service  will 
addresKSuch  security  concerns  as 
protecting  transit  patrons  and 
employees  horn  street  crimes, 
maintaining  an  environment  of  actual 
and  perceived  security,  and  developing 
innovative  technical  measures  to 
respond  to  incidents. 

20.  Emergency  Vehicle  Management 
will  use  advanced  technologies  (e.g., 
route  guidance,  signal  priority,  etc.)  to 
assist  those  responsible  for  police 
services,  emergency  medical  services, 
and  fire  services  in  reaching 
destinations  in  minimal  time. 

21.  Longitudinal  Collision  Avoidance 
will  augment  the  vehicle  operator’s 
ability  to  avoid  collisions  with  other 
vehicles  traveling  in  the  same  direction 
or  with  other  obte^ 

22.  Lateral  Collision  Avoidance  will 
augment  the  vehicle  operator’s  ability  to 
avoid  collisions  during  lane  changes, 
blind  spot  situations,  and  road 
departures. 

23.  Intersection  Crash  Warning  and 
Control  Mali  augment  the  vehicle 
operator’s  ability  to  avoid  collisions  at 
intersections. 

24.  Vision  Enhancement  for  Crash 
Avoidance  Mrill  provide  vefficle 
operators  with  assistance  in  avoiding 
collisions  by  enhancing  the  driver’s 
vision  during  conditions  of  poor 
visibility. 

25.  Safety  Rediness  will  provide 
drivers  i^th  warnings  regarding  their 
fitness  to  drive,  the  vehicle’s  condition, 
and  warnings  about  the  roadway 
condition  as  detected  from  the  vehicle. 

26.  Pre-Crash  Restraint  Deployment  is 
aimed  at  ameliorating  the  injury 
consequences  to  collision  victims 
through  pre-contact  restraint  activation 
(e.g.,  the  air  bag). 

27.  Automated  Vehicle  Operation  will 
allow  vehicles  to  operate  on  an 
instrumented  roadway  without  driver 
intervention. 

The  deployment  of  these  user  services 
will  depend  on  a  range  of  issues  that 
will  be  assessed  in  formulating  and 
implementing  the  Plan,  including  cost, 
public  acceptance,  the  maturity  or 
availability  of  the  technologies,  and 
regulatory  issues.  Some  services  will  be 
deployed  sooner  than  others.  The  IVHS 
program  Mrill  be  continually  assessed  to 
ensure  that  investment  and  planning 
decisions  are  being  made  in  light  of  the 
most  accurate  and  current  information 
available.  'The  Plan  will  serve  as  the 
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framework  for  a  ccmtinuing  process  that 
will  assess  imgress  and  allow 
government  and  {vivate  sector 
investment  decisioris  to  be  made  after 
the  views  of  all  interested  parties  have 
been  considered. 

Information  Requested 

The  Department  is  interested  in 
receiving  information,  suggesticms,  and 
opinions  on  (1)  the  format  and  structure 
of  the  Plan.  (2)  the  feasibility, 
milestoiws.  and  descriptions  of  the  user 
services,  and  (3)  any  other  comments 
that  would  assist  in  further  developing 
the  Plan. 

The  Department  is  also  interested  in 
improiving  its  overall  outreach  activities 
on  the  program  planning  effort.  The 
developmoat  of  the  IVl^  Program  Plan 
is  an  open  process.  The  success  of  the 
IVHS  program  depends  on  the  active 
participation  of  the  stakeholders — 
public  officials  horn  State  and  local 
govemmmits,  consumer  groups,  private 
sector  entities,  transit  authorities, 
metropolitan  planning  mganizations, 
toll  authorities,  small  businesses, 
academic  institutions,  associations,  and 
individual  citizens. 

To  facilitate  stakeholder  participation, 
the  Department  intends  to  hold  forums 
to  facilitate  the  direct  and  interactive 
participation  of  the  public  in  the 


development  of  the  IVHS  Program  Plan. 
The  Department  is  requesting 
suggesticms  cm  the  most  appropriate, 
effective  means  for  ctmducting  these 
forums.  Comments  should  address  the 
following  mattOTs: 

1.  How  many  fonims  should  be 
conducted  to  adequately  involve  the 
public  in  the  Plan? 

2.  Where  should  the  public  forums  be 
held? 

3.  Should  fcHums  address  the  entirety 
of  the  Plan  or  should  some  sections  of 
the  Plan  be  addressed  individually? 

4.  What  procedure  should  be  followed 
in  the  forums?  For  example,  should  they 
be  conducted  similar  to  a  town  meeting 
(i.e.,  an  informal  public  meeting  with 
considerable  free-flowing  dialogue)  or  a 
public  hearing  (i.e.,  a  highly  struchired 
meeting  with  a  set  agenda)?  Would  it  be 
appropriate  to  conduct  some  fonims  ». 
tfoough  a  specially-developed 
facilitated  process  (i.e.,  having  a 
professional  facilitator  guide  the 
meeting)? 

5.  What  other  matters  should  be  taken 
into  consideration  in  conducting  the 
public  forums? 

The  Department  is  interested  in 
receiving  suggestions  on  additional 
outreadi  activities  which  could  be 
undertaken  to  improve  the 
comprehensiveness  and  content  of  the 


Program  Plan  and  thereby  enhance  its 
chances  for  success.  Recommendations 
for  additional  outreadi  activities  may  be 
included  in  comments  on  the  Octob^ 
1993  working  draft  or  may  be  submitted 
separately  to  the  Docket. 

References 

The  following  references  are  provided  in 
order  to  assist  those  individuals  desiring 
further  background  information  on  the  IVHS 
program.  This  is  not  a  complete  list  of  IVHS 
references. 

1.  Intelligent  V^icle  Highway  Systems  Act 
of  1991,  Public  Law  102-240,  title  VI,  part  B, 
105  StaL  2189  (December  18. 1991). 

2.  Department  of  Transportation,  IVHS 
Strategic  Plan — Report  to  Congress 
(Publication  No.  FHWA-SA-93-009. 
December  1992).  Available  from  the  FHWA 
(HTV-10),  400  Seventh  Street,  SW., 
Washington,  EX:  20590,  (202)  366-2196. 

3.  Strategic  Plan  for  Intelligent  Vehicle 
Highway  Systems  in  the  United  States  (May 
20, 1992).  Available  from  IVHS  AMERICA, 
1776  Massachusetts  Avenue,  NW.,  suite  500, 
Washington.  DC  20036,  (202)  857-1202. 

Authority:  23  U.S.C  315;  49  CFR  1.48; 

Pub.  L.  102-240,  Secs.  6051-6059, 105  Stat. 
2189-2195. 

Issued  on:  December  8, 1993. 

Rodney  E.  Slater, 

Federal  Midway  Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  93-^1] 

Study  of  the  Regulation  of  Overweight 
Intermodai  Containers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice;  request  for  comments. 

syMMARY:  This  is  a  request  for 
information  to  assist  the  Department  of 
Transportation  in  responding  to  a 
provision  in  the  Intermodai  Safe 
Container  Transportation  Act  of  1992 
(the  Act).  The  Act  prohibits  motor 
carriers  from  accepting  a  loaded 
intermodai  container  or  trailer  carrying 
a  gross  cargo  weight  of  more  than  10,000 
pounds  without  receiving  written 
notification  of  the  gross  cargo  weight 
and  a  reasonable  description  of  the 
contents  of  the  container  or  trailer.  The 
Act  requires  those  persons  tendering  the 
container  or  trailer  to  provide  a  written 
certification  of  the  gross  cargo  weight 
and  a  reasonable  description  of  its 
contents.  Other  carriers  in  the 
infermodal  chain  are  required  to 
forward  the  written  certification  to 
subsequent  carriers.  In  addition,  the  Act 
makes  it  illegal  to  coerce  motor  carriers 
to  transport  containers  or  trailers 
covered  by  the  Act  without  certification, 
or  to  coerce  carriers  to  transport 
intermodai  containers  or  trailers  which 
would  violate  applicable  State  highway 
weight  limits  when  combined  with  a 
tractor  and/or  chassis. 

The  Act  further  requires  a  study  of 
data,  data  needs,  practical  and  legal 
impediments  to  data  collection,  and 
recommendations  for  improving  the 
collection  of  data  related  to  movements 
of  containers  in  violation  of  the  Act. 

This  notice  seeks  input  for  this  study 
finm  shippers,  motor  carriers,  railroads, 
port  authorities,  and  others  interested  in 
the  intermodai  transportation  of  loaded 
containers  and  trailers.  Input  may 
address  the  proposed  approach, 
including  study  plan,  study  elements, 
data  sources,  or  any  other  appropriate 
topics.  The  results  of  this  study  must  be 
submitted  to  Congress  by  October  28, 
1994.  All  responses  and  comments  will 
be  fully  considered  before  the  study  is 
submitted  to  Congress. 

DATES:  Comments  should  be  received  no 
later  than  February  14, 1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-31,* 
Federal  Highway  Administration,  room 
4232,  HCC-10,  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 


received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Blow,  Office  of  Policy 
Development,  at  (202)  366-4036;  Mr. 
Stefan  Natzke,  Office  of  Policy 
Development,  at  (202)  366-9236;  or  Mr. 
Charles  Medalen,  Office  of  Chief 
Coimsel,  at  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  28, 1992,  the  President 
signed  the  Intermodai  Safe  Container 
Transportation  Act  of  1992  (the  Act) 

(Pub.  L.  102-548, 106  Stat.  3646). 

Section  3  of  the  Act  requires  the 
Secretary  to  report  to  the  Congress  on 
the  results  of  a  study  on  data  collection 
and  recommendations  for  improving  the 
collection  of  data  related  to  movements 
of  containers  in  violation  of  the  Act. 

Intermodai  transportation  involves 
the  successive  movement  of  a  loaded 
container  or  trailer  by  more  than  one 
transportation  mode  in  interstate  or 
international  commerce.  International 
container  traffic  mostly  enters  the 
United  States  through  marine  ports. 
Subsequent  transportation  to  rail 
terminals  or  the  container’s  ultimatd 
destination  point  almost  always  requires 
some  transportation  on  the  highway 
system  of  the  United  States.  Domestic 
^ight  traffic  shipped  intermodally  also 
uses  the  highway  network.  As  the 
intermodai  transportation  of  goods  has 
increased  over  the  past  several  decades, 
it  has  contributed  to  the  number  of 
trucks  travelling  on  the  Nation’s 
highways  that  exceed  statutory  weight 
limits. 

A  container  may  cause  axle  weight 
violations  if  loaded  onto  a  tractor- 
chassis  combination  that  has  single 
axles  rather  than  tandem  axles;  bridge 
formula  violations  if  carried  on  a  chassis 
too  short  for  its  weight;  and,  in  extreme 
cases,  gross  weight  violations.  The  - 
bridge  formula  is  a  formula  or  table  of 
allowable  weights,  often  referred  to  as 
“bridge  limits.”  Overweight  vehicles 
operating  on  highways  cause  a  number 
of  other  negative  effects,  including 
reducing  the  useful  life  of  pavements 
and  bridges  and  decreasing  the  safety  of 


highway  travel.  Overloading  also 
decreases  vehicle  braking  capacity, 
increases  stress  on  vehicle  structures, 
and  degrades  handling. 

The  causes  of  overweight  container 
carriage  have  been  addressed  in  a 
number  of  forums,  including:  two 
FHWA  reports  (“Analysis  of  Port 
Import/Export  Reporting  Service 
(PIERS)  Data  to  Reveal  Potentially 
Overweight  Container  Movements  on 
America’s  Hi^ways”  (March  20, 1989) 
and  “The  Problem  of  Moving 
Overweight  Containers  Carrying 
International  Cargo  Over  America’s 
Highways”  (November  30, 1988))  and 
Congressional  hearings  (testimony  of 
U.S.  Representative  Helen  Delich 
Bentley  and  Deputy  Assistant  Secretary 
of  Transportation  for  Policy  and 
International  Afiairs  Joseph  Canny 
(Overweight  Containers:  Hearings 
Before  the  Subcommittee  on 
Investigations  and  Oversight,  Committee 
on  Public  Worics  and  Transportation, 
101st  Cong.,  2d  Sess.  (1990).)).  Copies  of 
the  FHWA  studies  and  the 
congressional  testimony  have  been 
placed  in  the  docket  for  public 
examination. 

Many  factors  contribute  to  the  use  of 
illegally  overweight  container-carrying 
combinations.  Such  factors  include:  (1) 
The  international  nature  of  much 
intermodai  transportation;  (2)  tight 
competition  among  ports  for 
international  trade;  (3)  the  use  of  per- 
container  shipping  charges;  (4)  the 
competitive  nature  of  the  freight 
industry;  (5)  limited  exposiire  to 
enforcement  because  of  the  shortness  of 
pick-up  or  delivery  trips;  and  (6) 
uncertainty  on  the  part  of  motor  carriers 
as  to  how  the  distribution  of  container 
weight  will  affect  axle  loading  or 
compliance  with  the  bridge  formula. 

International  trade  produces 
incentives  to  achieve  the  lowest  unit 
transport  costs  by  consolidating  the 
maximum  possible  amount  of  goods  in 
shipping  containers  or  traifors.  These 
goods  may  be  “non-divisible”  by  nature 
(heavy  marble  blocks,  for  example),  or 
may  1^  considered  so  if  travelling  under 
a  United  States  Customs  Service  seal. 
Furthermore,  many  foreign  coimtries 
allow  higher  gross  vehicle  weights  than 
does  the  United  States.  Foreign  shippers 
may  also  be  unfamiliar  with  the 
patchwork  weight  limits  which  apply  to 
different  highway  systems  in  this 
coimtry.  Althou^  Federal  law  requires 
States  to  set  single  axle,  tandem  axle, 
and  gross  weight  limits  for  highways  on 
the  Interstate  System  at  20,000  pounds, 
34,000  pounds,  and  80,000  poimds, 
respectively,  several  States  have 
“glnndfathered”  exceptions  to  these 
limits  which  allow  greater  vehicle 
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operating  weights.  The  gross  vehicle 
and  axle  load  limits  for  other  State 
hi^w^s  an  even  more  diverse. 

The  intense  competition  among  ports 
for  maritime  traffic  is  exacerbated  by  die 
various  State  motor  carrier  lawsi  Even  if 
States  do  not  have  gcandfothOTed 
exceptions  to  the  liUerstate  weight 
limits,  diey  often  issue  permits  for  very 
minimal  fees,  that  allow  overweight 
trucks  under  certain  conditions, 
including  trucks  transporting 
intermoi^  containers  and  trailers. 

Many  States  issue  non-divirible  load 
permits  for  sealed  containers  moving  in 
international  trade.  Ports  in  Sttdes  that 
have  not  exercised  such  exemptions  are 
placed  at  a  disadvantage,  and  me  thus 
unlikely  to  take  steps  diat  would  further 
limit  dieir  competitiveness  (e.g., 
weighing  all  trucks  leaving  the  dock).  A 
1991  survey  of  port  officios  conducted 
by  the  American  Association  of  Port 
Authorities  (AAPA)  found  that  52 
percent  of  ports  handling  container 
traffic  believe  they  are  losing  ftei^t  to 
ports  in  States  with  highmr 
grandfathered  weight  limits  (Landside 
Access  to  U.S.  Ports,  Transportation 
Research  Board  Special  Report  238, 

1993).  By  ccaitrast,  only  16  percent  of 
non>container  ports  believe  they  lost 
hei^t  to  ports  in  States  with  hi^er 
weight  limits. 

The  fee  structure  for  transporting 
containers  is  another  factor  that  acts  as 
an  incentive  for  shipping  heavily  laden 
overweight  containers.  Qmtainer 
shipping  charges  are  often  levied  on  a 
per-container  basis,  rather  than  by 
weight,  which  reflects  the  heavy  load¬ 
carrying  capacity  of  railroads  and  ships. 
This  influences  shippers  to  place  more 
goods  into  a  given  container,  since 
shipping  fewer  containers  reduces 
shtoping  and  handling  costs. 

The  nature  of  the  frmght  industry  in 
the  United  States  also  contributes  to  the 
transportation  of  excessively  heavy 
intearmodal  containers  and  traifers. 

Motor  carriers  fiequently  are  pressured 
or  coerced  to  accept  containers  or 
trailers  which  may  result  in  illegally 
overweight  vehicle  combinations.  A 
carrier  that  is  imwilling  to  move  a 
container  or  trailer  thought  to  be 
overwei^t  will  often  lose  business  to 
less  scrupulous  competitors. 
Furthermore,  when  motor  carriers  reject 
a  container  or  trailer  they  believe  is  too 
heavy,  they  usually  leave  the  terminal 
without  a  load.  This  results  in  a  wasted 
trip  and  additional  down-time,  where 
they  could  be  earning  money  by  moving 
an  illegally  overwei^t  v^icle  despite 
the  risk  of  being  cau^t. 

Another  fector  contributing  to 
ovmweight  intenhodal  container  or 
trailer  transport  is  the  length  of  the  pick¬ 


up  or  delivery  trip.  The  distances 
travelled  from  ports  to  rail  “gateways” 
or  vice  versa  are  often  quite  short.  The 
shortness  of  these  routes  limits  exposure 
to  law  enforcement,  and  dius  works  as 
an  incentive  for  motor  carriers  to 
knowingly  move  overwei^t  vehicle 
combinations.  Motor  carriers  acting  in 
such  a  way  may  believe  they  will  not 
cause  mu^  damage,  since  the  distance 
is  so  ^ort.  even  t^ugh  the  damage  will 
impact  routes  which  serve  an  impoitant 
role  in  the  Nation’s  transportation 
system. 

Finally,  motor  carriers  are  unable  to 
know  for  certain  whether  containmu  and 
trailers  used  in  conjunctioa  with 
particular  truck  and  chassis 
combinations  will  violate  one  or  more 
weight  limits.  Depending  on  the 
distribution  of  w^ght  within  the 
container,  axle  load  limits  may  be 
violated  evm.  though  the  gross  vrfncle 
weight  is  within  the  federally- mandated 
80,000  pound  limit  or  relevant  State 
limits.  Using  equipment  typocally  used 
by  the  industry,  a  study  sponsor^  by 
the  Bi-State  Hm'bor  Carriers  Conference, 
the  Steamship  Oper^ors  Intmmodal 
Committee,  Maher  Terminals,  and  the 
Port  Authority  of  New  York  and  New 
Jersey  investigated  the  feasibility  of 
distifoiiting  loads  legally  on 
container-carrying  vrilicles.  After 
evaluating  75  combinations  of  tractor, 
trailer,  and  containers,  the  study  team 
found  that  in  order  to  comply  with 
Interstate  highway  weight  limits,  loads 
should  not  exceed  38,000  pounds  for  a 
20-foot  container  on  a  27-fbot  cha^is,  or 
44,000  pounds  for  a  40-foot  container  on 
a  40-fbot  chassis.  Clearly,  many  more 
factors  affect  whether  or  not  e  tractor- 
trailer  combination  is  overwei^t  than 
can  be  currently  assessed  on  the  spot  by 
motor  carriers  who  lack  knowledge  of 
container  or  trailer  weight  and  contents. 

Using  the  weight  thresholds 
est^lished  by  the  aforementianed  test 
demonstration  and  a  sample  of  the 
Journal  of  Commcfrce’s  Port  Import/ 
Export  Reporting  Service  OMERSJ 
database  ^  mtemational  container 
shipments,  a  1989  FHWA  study  found 
that,  of  the  estimated  3.2  million  20- 
and  40-foot  containers  moved  through 
United  States  ports  during  a  one-year 
period,  33.5  percent  were  carrying  cargo 
weights  which  could  cause  a  vehicle  to 
exceed  federally  mandated  weight  Itmits 
(“Analysis  of  Port  hnport/Export 
Reporting  Service  (PIERS)  Drte  to 
Reveal  Potentially  Overweight 
Container  Movements  on  America’s 
Highways”  (March  20, 1989)).  This 
study  afeo  found  that  a  higher 
percentage  of  export  containers  (38.3 
percent)  would  potentially  violate 


weight  laws  than,  import  containers  (17 
percent). 

To  counter  some  of  the  conditions 
that  promote  carriage  by  overweight 
vehicles.  Congress  passed  the 
Intermodal  Safe  Container 
Transportation  Act  of  1992.  The  Act 
requires:  (1)  Prior  written  notification  to 
the  initial  carrier  of  the  gross  cargo 
weight  and  a  reasonable  description  of 
the  contents  by  the  person  tendering  a 
loaded  container  or  trailer  having  a 
gross  cargo  weight  over  10,000  ptounds; 

(2)  written  certification  to  the  initial 
carrier  of  the  gross  cargo  weight  and  a 
reasonable  description  ef  Us  contents; 
and  (3)  forwarding.of  such  certification 
to  subsequent  carriers  of  the  container 
or  trailer.  Furthennore,  the  Act  makes  it 
unlawful:  (1)  For  a  motor  carrier  to 
transport  a  loaded  containm  or  trailer 
subject  to  the  Act  prior  to  receiving  the 
written  certificatioa;  (2)  to  coerce  a 
person  to  transport  a  loaded  container 
or  trailer  subject  to  the  Act  without  the 
written  certification;  or  (3)  to  coerce  a 
motor  carrier  to  transport  a  contains:  or 
trailer  whose  weight  is  in  excess  of  that 
permuted  by  applicable  State  law.  The 
Act  further  requires  the  Department  of 
Transportation  to  undertake  a  study  of 
data,  data  needs,  and  impediments  to 
data  collection  to  support  assessmeiU  of 
overweight  intermodal  container  and 
trailer  movements.  The  following 
presents  tha  FHWA’s  proposed  study 
plan. 

Proposed  Shidy  Plan 

Section  3(a)  of  the  Act  requires  the. 
Secretary  of  Transportation  to  conduct  u 
study  of  the  data  needed  to  enforce  the 
Act  and  State  weight  laws.  This  study 
is  to  consist  of  two  parts.  The  first  part 
will  assess:  (1)  The  existing  data  and 
data  collection  needs  with  respect  to  the 
intermodal  transportation  of  traded 
containers  and  trailers  in  violation  of 
the  Act  and  Slate  highway  vehicle 
weight  laws;  (2)  any  legal  and/or 
practical  impediments  to  such  data 
collection;  and  (3)  how  such  intermodal 
movements  compare  with  other 
overweight  domestic  hi^iway  freight 
movements.  The  second  part  of  the 
study  seeks  legislative  and  other 
recommendatUxis  for  improving  the 
collection  of  such  data. 

In  order  to  address  these 
requirements,  the  following  proposed 
study  plan  has  been  develop^.  Those 
public  and  private  entUies  interested  in 
intermodal  container  transportation  are 
invited  to  comment  on  all  or  any  part 
of  the  proposed  plan. 

Five  primary  mements  are  required  to 
complete  the  study.  Each  element  is 
described  in  greater  detail  below.  They 
are:  (Ij  rcfentification  of  data  needs, 
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including  the  identification  of 
addition^  data  sources;  (2)  the 
assessment  of  legal  impediments  to  data 
collection;  (3)  the  assessment  of 
practical  impediments  to  data 
collection;  (4)  the  assessment  of  how 
overweight  intermodal  container  traffic 
compares  to  other  overweight  freight 
traffic;  and  (5)  the  development  of 
legislative  and/or  other 
recommendations  for  improving  the 
collection  of  data. 

Data  Needs 

Violations  of  the  Act  and  violations  of 
State  motor  vehicle  weight  laws  must  be 
assessed  separately  in  order  to  allow  the 
FHWA  to  identify  data  needs.  Violations 
of  the  Act  would  include:  (1)  Failing  to 
give  prior  notification  or  written 
certincation  of  the  gross  cargo  weight 
and  description  of  contents;  (2) 
providing  false  or  erroneous  information 
in  the  written  certification;  (3)  failing  to 
forward  the  certification;  (4)  coercing  a 
motor  carrier  to  transport  an  intermc^al 
container  or  trailer  that  does  not  have 
the  written  certification;  (5)  coercing  a 
motor  carrier  to  move  an  intermodal 
container  or  trailer  that  would  violate  a 
Stath  weight  law;  and/or  (6)  transporting 
an  intermodal  container  or  trailer 
without  a  certification. 

State  motor  vehicle  weight  limit 
violations  may  include  exceeding:  (1) 
single  or  tandem  axle  weight  limits;  (2) 
gross  vehicle  weight  limits;  (3)  vehicle 
weight  limits  determined  by  a  formula 
or  table  of  allowable  weights  (often 
referred  to  as  “bridge  limits’’);  or  (4). 
weight  limits  imposed  by  special 
permit.  'The  FHWA  will  determine 
whether  data  specific  to  intermodal 
container  movement  are  collected  for 
each  of  these  violations.  For  those 
sources  identified,  the  availability  and 
statistical  adequacy  of  the  data  will  be 
evaluated.  In  addition,  a  search  must  be 
conducted  to  identify  any  relevant  data 
sources  which  exist,  but  are  not 
currently  utilized  for  this  purpose. 
Potential  unknown  data  sources  may  be 
identified  through  reviews  of  how 
intermodal  containers  and  trailers  are 
moved  in  domestic  and  international 
commerce,  as  well  as  reviews  of  the 
international.  Federal,  and  State 
regulation  of  these  movements.  Upon 
identification  of  additional  potential 
sources,  the  adequacy  of  data  must  be 
assessed.  Where  appropriate  data 
sources  are  foimd,  the  parameters  of  the 
data  set  and  its  availability,  including 
legal  and  practical  impediments  to 
collection  and  use,  would  be  identified. 

Where  relevant  but  statistically 
inadequate  data  sources  are  found,  legal 
and  practical  impediments  to  expanffing 
the  collection  of  data  will  be  identified. 


For  example,  what  impediments  (such 
as  excessive  cost)  are  involved  for 
increasing  sampling  of  data  not 
ciurently  collected  in  sufficient  quantity 
to  be  statistically  valid? 

Legal  Impediments 

In  addition  to  addressing  data  needs, 
the  study  required  by  the  Act  will 
include  an  assessment  of  legal 
impediments  to  collection  of  data.  This 
effort  will  address  all  relevant  legal 
impediments,  such  as  State 
confidentiality  laws.  Legal  impediments 
to  data  collection  will  be  evaluated 
separately  for  violations  of  the  Act  and 
for  violations  of  applicable  State  weight 
laws. 

Practical  Impediments 

The  assessment  of  the  practical 
impediments  to  collection  of  data  will 
include  an  assessment  of  the  effica^  of 
collecting  data  on  each  violation  of  the 
Act  relative  to  possible  enforcement 
strategies.  This  effort  will  include 
identifying  how,  where,  and  when  the 
data  could  be  collected  as  well  as  who 
could  collect  the  data.  It  will  also 
examine  and  assess  information¬ 
gathering  technologies  which  could  be 
used  (such  as  wei^-in-motion  (WIM) 
and  electronic  data  interchange  (EDI)). 
The  cost  of  data  collection  will  also  be 
identified.  At  least  one  approach  for 
collecting  the  data  wall  b«  proposed, 
with  an  estimate  of  the  quantity  of  data 
necessary  to  ensure  that  valid 
conclusions  could  be  drawn.  A  plan  that 
enstues  a  statistically  valid  sample 
(including  the  required  resources)  will 
also  be  developed.  The  reasonableness 
of  the  best  approach(es)  will  be 
assessed,  and  possible  enforcement'^ 
strategies  described  and  evaluated. 

In  addition,  the  study  will  identify 
any  differences  among  current  State 
vehicle  weight  data  collection  methods 
that  specifi^ly  identify  containers  and 
trailers  in  intermodal  height 
transportation.  At  a  minimum,  the  study 
wall  describe  those  State  truck  weight 
survey  approaches  which  identify 
intermod^  containers,  estimate  the 
statistical  validity  of  those  approaches, 
and  describe  how  the  current  State 
srirvey  methods  could  be  modified  to 
estimate  the  number  of  intermodal 
containers  and/or  trailers  with  a 
sufficient  level  of  statistical  validity. 
State  data  collection  methods  have 
shifted  extensively  to  WIM  technolo^ 
(described  under  Data  Sources  below). 
With  WIM,  data  are  recorded 
automatically  and  unobtrusively. 
Vehicle  wei^ts  are  estimated  on  an 
axle-by-axle  basis,  which  enables 
vehicle  classification  by  axle 
configuration.  WIM  us^  by  itself  does 


not  allow  for  determination  of  body  type 
(for  instance,  whether  or  not  the  truck 
is  carrying  a  trailer  or  container).  In  the 
future,  W^  may  be  used  in  conjimction 
with  other  technologies  to  determine 
whether  a  vehicle  is  carrying  an 
intermodal  container  or  trailer.  Current 
systems  are  not  configured  to  detect  this 
type  of  information.  WIM  is  also  not 
wddely  used  at  the  present  time  for 
enforcement  purposes,  i.e.,  as  the  basis 
for  issuing  an  overweight  citation.  The 
study  will  examine  WIM’s  potential  for 
gathering  intermodal  container  and 
trailer  data. 

Finally,  the  study  will  identify  any 
other  approaches  for  collecting  wei^t 
data  on  intermodal  containers  and 
trailers.  This  effort  will  identify  how, 
where,  and  when  the  data  could  be 
collected,  who  could  collect  the  data, 
and  all  associated  costs  for  collecting 
the  data.  Again,  at  least  one  approach 
for  data  collection  will  be  proposed.  An 
estimate  of  the  quantity  of  data 
necessary  to  ensure  that  valid 
conclusions  could  be  drawn  will  be 
provided.  A  plan  that  ensures  a 
statistically  valid  sample  will  be 
developed,  along  with  an  evaluation  of 
the  best  approach(es).  The  plan  would 
include  a  description  of  the  resources 
required. 

Comparison  to  Other  Overweigfit 
Highway  Vehicle  Traffic 

The  study  will  determine  the 
feasibility  of  comparing  the 
characteristics  of  overweight  intermodal 
container  or  trailer  traffic  with  the 
characteristics  of  other  overweight 
highway  traffic.  The  analysis  of 
feasibility  will  examine  data  needs  and 
legal  and  practical  impediments. 
Characteristics  considered  could 
include:  the  type  of  weight  violation; 
associated  equipment,  operational,  or 
driver  violation;  whether  the  vehicle 
was  placed  out  of  service;  whether  the 
operator  possessed  overweight  operating 
permits  valid  in  other  states;  and  any 
other  relevant  characteristics. 

Ideally,  the  study  would  identify  the 
best  available  data  on  intermodal 
container  andtrailer  combination 
weights  and  other  variables,  select  a 
comparable  sample  of  other  tractor- 
chassis  combinations  which  are  not 
moving  intermodal  containers  or 
trailers,  compare  the  two  data  sets, 
estimate  the  statistical  validity  and  cost 
of  each  sample,  and  draw  appropriate 
conclusions.  However,  since  the  extent 
of  other  (non-intermodal)  overweight 
domestic  highway  freight  movements  is 
itself  not  fully  understood,  this  study 
will  likely  be  limited  to  determining  the 
requirements  and  feasibility  of 
expanding  current  knowledge  in  order 
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to  make  a  meaningful  comparison  of 
intermodal  traffic  with  other  domestic 
height. 

Legislative/Other  Recommendations 

The  recommendations  developed  may 
address  improvements  to  the  collection 
of  any  relevant  data.  Legislative  and/or 
other  strategies  may  be  needed  to 
improve  data  collection  from  additional 
sources,  or  to  improve  data  collection 
activities  that  are  insufficient  or 
presently  not  addressed. 
Recommendations  may  focus  on 
legislation  to  ease,  streamline,  or 
authorize  the  collection  of  overweight 
carriage  data  for  intermodal  containers 
or  trailers.  This  efrort  should 
specifically  address  such  techniques  as 
“piggy-backing”  data  collection  efforts 
on  current  FHWA  Office  of  Motor 
Carriers  safety  inspections.  Any  other 
innovative  ideas  that  would  ultimately 
improve  data  collection  will  also  be 
considered.  Non-technology-based 
solutions  which  require  data  collection 
will  address  the  package  of  information 
required  by  the  Office  of  Management 
and  Budget  (OMB)  when  an  agency 
seeks  to  require  data  submission  or 
record  keeping  by  the  private  sector 
(e.g.,  for  Standard  Form  83).  This 
information  will  include  respondent 
burden  in  such  data  collection  efforts. 

Data  Sources 

The  FHWA  seeks  input  on  data 
sources  to  fulfill  the  proposed  study 
plan  from  shippers,  motor  carriers, 
railroads,  port  authorities,  and  others 
interested  in  the  intermodal 
transportation  of  loaded  containers  and 
trailers.  Below  is  a  description  of 
possible  data  sources.  Information  on 
additional  sources  and  comments  on 
those  discussed  here  will  help  the 
agency  meet  the  study  requirements. 

The  Journal  of  Commerce’s  PEERS 
database  provides  data  for  international 
container  movements  through  United 
States  ports.  The  following  information, 
used  in  the  FHWA’s  PEERS  study 
discussed  above,  will  be  useful  in  this 
effort:  (1)  Port  departure  date;  (2)  United 
States  port  through  which  the  container 
moved;  (3)  foreign  port  from  which  the 
container  was  sffipped;  (4)  container 
size;  (5)  cargo  weight  (exclusive  of 
container  tare  weight);  and  (6) 
commodity  shipp>^.  These  data  proved 
highly  useful  in  the  FHWA’s  initial 
study,  but  they  do  not  actually  identify 
overweight  vehicle  movements,  only 
containers  which  may  create  potentially 
overweight  vehicle  combinations.  Nor 
do  the  data  identify  whether  the 
container  moved  by  rail  or  truck. 
Furthermore,  the  data  address  only 
international  shipments  and  not 


domestic  movements.  Finally,  this  is  a 
relatively  costly  data  source. 

Under  the  auspices  of  the  FHWA 
Office  of  Highway  Information 
Management,  the  States  have  conducted 
annual  truck  weight  surveys  since  the 
1960s.  Over  the  past  twenty  years,  these 
studies,  increasingly  utilizing  WIM 
technology,  have  produced  large 
amounts  of  data  related  to  traffic 
volume,  vehicle  classification,  and  truck 
wei^t. 

While  this  technology  may  be  used  to 
identify  vehicles  that  exceed  weight 
limits,  identifying  those  which  are 
operating  illegally  is  ciirrently 
impossible  since  many  overweight 
vehicles  operate  imder  permit. 
Frequently,  States  issue  overweight 
permits  on  an  annual  basis,  so  the  actual 
number  of  overwei^t  vehicle  trips 
would  be  impossible  to  identify.  In 
addition,  and  perhaps  more  critically,  it 
is  currently  impossible,  using  WIM 
technology,  to  determine  which  trucks 
are  carrying  containerized  or  other 
intermodal  freight.  While  certain 
aspects  of  vehicle  configuration  (such  as 
number  of  axles)  may  be  determined 
with  some  precision,  actual  cargo 
'  information  (such  as  the  presence  of 
containers  or  intermodal  trailers)  may 
not. 

One  possible  source  of  data  to 
overcome  these  limitations  is  the 
expanded  use  of  computer  microchips 
and  AVI  technology.  Adding  cargo 
weight  and  content  information  to  the 
chips  in  “tagged”  containers  would 
allow  instantaneous  transmission  of  the 
necessary  information  to  data  collection 
points,  ^veral  motor  carriers  are 
currently  in  the  process  of  tagging  all  of 
their  equipment.  One  intermodal 
operator  has  tagged  some  of  its  Alaskan 
fleet,  while  an^er  has  tagged  all  of  its 
equipment  in  Hawaii.  In  general, 
however,  the  well-established  truck 
lines  which  are  adopting  this 
technology  are  least  likely  to  knowingly 
violate  weight  laws.  Their  motivation 
for  adopting  AVI  technology  arises  frt)m 
enhanced  efficiency  gains,  such  as 
instantaneously  locating  containers  in 
ports.  An  evaluation  of  this  data  source 
must  consider,  in  assessing 
impediments,  the  likeliho^  that 
independent  truckers  and  small 
trucking  firms  will  voluntarily  adopt 
such  complex  and  expensive 
technologies. 

Under  the  Uniform  Intermodal 
Interchange  Agreement  (UIIA)  of  the 
Intermodal  Association  of  North 
America  (LANA),  when  a  loaded 
intermodal  container  or  trailer  is 
transported  by  a  UIIA  subscriber,  its 
gross  weight  should  be  noted  on  the 
equipment  interchange  receipt  and/or 


the  bill  of  lading.  Recording  this 
information  is  not  mandatory,  however. 
While  this  record  does  not  address 
vehicle  weight,  it  may  be  useful  when 
compared  to  the  wei^t  thresholds 
recommended  by  the  Bi-State  Harbor 
Carriers  Conference  in  estimating 
movements  of  overweight  intermodal 
transport  vehicles  in  a  maimer  similar  to 
the  PIERS  study.  In  this  way,  the 
expected  maximum  weight  for  a  given 
container  size  may  be  us^  to  pr^ict 
which  combinations  are  overweight.  For 
example,  the  Bi-State  Harbor  Carriers 
Conference  found  that  a  20-foot 
container  on  a  27-foot  chassis  should 
not  exceed  38,000  pounds.  Those 
containers  over  38,000  pounds  may  thus 
lead  to  overweight  truck/trailer/ 
container  combinations.  The  legal  and 
practical  impediments  of  using  this  data 
source  are  airrently  unknown. 

Finally,  Occupational  Safety  and 
Health  Administration  (OSHA) 
regulations  (29  CFR 1917)  require 
terminals  to  weigh  export  containers 
prior  to  loading  ships  to  ensure  the 
container’s  weight  does  not  exceed  the 
crane’s  or  container’s  limitations.  While 
these  data  do  not  provide  vehicle  weight 
information,  and  provide  post¬ 
movement  information  only,  they  may 
also  be  useful  when  used  in  conjunction 
with  the  Bi-State  Harbor  Carriers 
Conference  results  as  described  above. 

A  known  limitation  of  these  data  is  that 
they  cover  export  containers  only. 

Comments 

Comments  on  the  study  described 
above  are  sought  from  all  parties 
interested  in  ffie  intermodal 
transportation  of  loaded  containers  and 
trailers.  Those  interested  in  reviewing  a 
draft  of  the  final  report  to  Congress  may 
also  submit  their  names  to  Mr.  Philip 
Blow  or  Mr.  Stefan  Natzke,  Office  of 
Policy  Development,  at  the  address 
shown  above,  or  may  include  such  a 
request  with  any  comments  submitted 
to  the  docket.  Comments  may  address, 
but  need  not  be  limited  to,  the  following 
questions: 

1.  Is  the  study  plan  adequate?  How 
can  it  be  improv^?  Does  the  study 
approach  fulfill  the  intent  of  the 
Intermodal  Safe  Container 
Transportation  Act  of  1992  (the  Act)? 

2.  What  data  may  be  used  to  identify 
how  many  loaded  containers  and 
trailers  move  in  violation  of  the  Act?  Do 
any  other  data  sources  capture  container 
movements  independently  of  shipping 
documents  (e.g.,  bills  of  lading)?  E)o 
they  record  weight  of  the  loaded 
container  or  trailer?  Do  they  capture 
vehicle  weight? 

3.  What  data  may  be  used  to 
determine  the  distribution  of  violation 
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type?  Fot  example,  how  may  one 
detennine  the  percentage  of  violations 
of  the  notification/certification 
requiremmit,  or  coercion  prohibition? 

4.  What  data  wdll  detennine  the 
percentage  of  containercarrying  trucks 
moving  in  violation  of  the  Interstate 
weight  limits?  The  percentage  violating 
othm  State  wei^t  laws? 

5.  How  can  the  percentage  of 
violations  involving  overweight  axles 
(single  or  tandem)  m  contaumr-carrying 
vehicles  be  gauged?  The  percentage 
violating  bridge  or  statutory  limits?  Will 
these  data  be  useful  in  assessing  how 
violations  of  axle  load  or  bridge  limits 
compare  to  violations  of  ^oss  vehicle 
wei^t  (GVW)  laws  (Le..  the  percentage 
of  vehicles  in  compliance  with  GVW 
laws  that  exceed  other  wei^t  limits)? 

6.  What  is  the  best  way  to  assess  the 
prevalence  of  comcion?  What  is  the  best 
approach  for  capturing  coercion  data? 
Would  any  data  source  (e.g.,  Teamster 
grievani»  files)  capture  coercion? 

Would  these  data  oe  available  for  the 
study? 

7.  How  can  compliance  with  the 
cmlification  forwarding  requirement 
best  be.  evaluated? 


8.  What  is  the  best  source  of 
information  for  determining  the 
prevalence  of  intermodal  container  and 
trailer  transportaticm  without  the 
required  certification?  Note  that  final 
regulations  regarding  the  certification 
requirement  of  the  Act  have  not  yet 
been  imblished. 

9.  Does  the  study  method  proposed 
here  overlook  any  hctars  whidr 
contribute  to  overweight  intermodal 
container  or  trailer  traffic? 

10.  If  useful  data  soiuces  m  collected 
in  insufficient  quantities,  would 
significant  costs  be  involved  in 
expanding  data  collection?  What  are  the 
small  business.  Paperwork  Reductimi 
Act,  or  other  ramifications  of  such 
expansion? 

11.  Which  additional  data  sources 
could  reasonably  be  developed  to 
captiire  intermodal  movements  of 
containers  and  trailers  in  violation  6T 
the  Act?  What  sources  may  be  used  to 
compare  these  movements  with  other 
overweight  movemoats?  What  are  the 
legal  and  practical  impediments  to  the 
use  of  theM  data  sources? 

12.  Do  any  irmovative  techniques 
exist  in  othm*  countries  for  assesdng  the 


overwmght  movement  of  intermodal 
containers  or  trailers?  If  so,  could 
similar  techniques  be  used  in  the  United 
States? 

13.  What  is  an  acceptable  level  of 
statistical  confidence  needed  to  reliably 
estimate  the  necessary  figures? 

14.  Are  any  significant  regional  or 
geographic  difierences  expected  in  the 
movement  of  overweight  intermodal 
containers  or  trailers?  How  do  regional 
or  geographic  variations  in  intermodal 
container  or  trailer  movements  compare 
to  regional  or  geographic  variations  in 
other  overwei^t  movements?  What 
study  design  would  best  compensate  for 
these  difierences? 

15.  What  other  relevant  questions 
should  be  addressed  in  the  study? 

Aolhority;  Pub.  L  102-548, 106  Stat.  3646; 
49  U.S.C  SOI,  508, 521;  23  U.S.C  315;  49 
CFR  1.48. 

Issued  on:  December  8, 1993. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

(FR  Doc.  93-30603  Filed  12-15-93;  8:45  am] 
BiLUNQ  coot  4a«a-ta-p 


I 


^ — 


Thursday 

December  16,  1993  ' 


Part  V 

Department  of 
Transportation 

Federal  Highway  Administration 
49  CFR  Part  7 

Public  Availability  of  Information; 
Freedom  of  Information  Act;  Rule 
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Federal  Highway  Administration 

49  CFR  Part  7 
RIN  212S-AC20 

Public  Availability  of  Information; 
Freedom  of  Information  Act 

AGENCY:  FederaMHighway  ■ 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  revising  the 
existing  appendix  to  the  regulations 
which  provide  for  public  availability  of 
information,  implementing  the  Freedom 
of  Information  Act.  This  doctunent 
updates  the  addresses  of  the  offices 
where  requests  for  information  can  be 
filed,  hours  of  operation  of  each  office, 
the  records  available  at  the  agency’s 
docxnnent  inspection  facilities,  and  the 
changes  in  designated  officials  having 
authority  to  deny  requests  for  disclosxire 
of  records.  Amendments  are  necessary 
to  ensure  prompt  processing  of  Freedom 
of  Information  Act  requests  within  the 
FHWA. 

EFFECTIVE  DATE:  December  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bafbd^  Spruill,  HMS-11,  Office  of 
Information  and  Management  Services, 
(202)  366-9089,  or  Mr.  Steven  Rochlis, 
(202)  366-0761,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
ET.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation’s 
regulations  implementing  the  Freedom 
of  Information  Act  (5  U.S.C  552)  are 
contained  in  49  CFR  Part  7 — ^Public 
Availability  of  Information.  These 
regvilations  wrae  last  revised  on  August 
11, 1988  at  53  FR  30265. 

This  notice  amends  appendix  D  of 
part  7  of  49  CFR,  listing  me  current 
Tocations  and  hours  of  operation  of  the 
Document  Inspection  Facilities  for  the 
FHWA.  It  also  amends  the  listing  of 
dociiments  available  at  the  agency’s 
Document  Inspection  Facilities,  as  well 
as  lists  records  available  by  telephone  or 
electronically.  The  amendment  to  the 
appendix  D  also  addresses  the  changes 
in  designated  officials  having  authority 
to  deny  initial  requests  for  disclosure  of 
records,  and  the  commensiirate  changes 
in  appropriately  addressing  requests  for 
various  types  of  agency  records. 
Effective  October  1, 1992,  the  delegation 
of  authority  to  issue  initial  denials  of 
requests  for  information  was  changed 
from  the  agency’s  FOIA  Officer  to  the 
Associate  Administrators,  the  Staff 


Office  Directors,  the  Regional 
Administrators,  and  the  Federal  Lands 
Highway  Program  Administrates,  who 
in  turn,  were  given  authority  to  further 
redelegate  denial  authority. 

Rulemaking  Analyses  and  Notices 

Since  this  rulemaking  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
imnecessary  and  they  may  be  made 
effective  in  fewer  than  thffty  days  after 
publication  in  the  Federal  Register. 

Executive  Order  12866  (Regulidory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  significant 
regulatory  action  \mder  Executive  Order 
12866  or  is  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  ndemaking 
relates  to  departmental  management, 
organization,  procedure,  and  practice,  it 
is  anticipated  that  the  economic  impact 
of  this  ndemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  die 
evaluation,  and  since  this  rulemaking 
relates  to  departmental  management, 
oiganizaticm,  procedure,  and  juactice, 
the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  * 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Constnu^on. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consxiltation  on 
Federal  programs  and  activities  apply  to 
the  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 


for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Niunber 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  Usted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  7 
Administrative  practice  and 
procedure.  Freedom  of  Information, 
Records. 

Issued  on:  December  8, 1993. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  49  CFR  part  7  by 
revising  appendix  D  to  read  as  set  forth 
below. 

PART  7— PUBLIC  AVAILABILITY  OF 
INFORMATION 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  31  U.S.C  9701;  49 
U.S.C  322. 

2.  Part  7  is  amended  by  revising 
appendix  D  to  read  as  follows: 

Appendix  D  to  Part  7 — ^Federal 
Hi^way  Administration 

1.  General 

This  appendix  describes  the  location  and 
hours  of  operation  of  the  document 
inspection  fticilities  of  the  Federal  Highway 
Administration  (FHWA);  the  kinds  of  records 
that  are  available  for  public  inspection  and 
a^}ring  at  these  focilities;  and  the 
procedures  by  which  members  of  the  public 
may  make  requests  for  records. 

2.  Document  Inspection  Facilities 
Document  inspection  facilities  are 

maintained  at  the  Federal  Highway 
Administration  Headquarters,  each  regional 
office,  and  each  division  office.  Except  for 
legal  public  holidays  and  other  special 
closings,  these  facilities  are  open  to  the 
public,  Monday  through  Friday,  during 
regular  working  hours,  which  are  included 
after  each  address  below.  Written  requests  for 
_  information  under  the  Freedom  of 
'  Information  Act  should  be  sent  to  the 
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appropriate  office,  and  the  envelope  in  which 
t]^  request  is  sent  should  be  prominently 
marked  with  the  letters  ‘TOIA*’  (see 
paragraph  4  below). 

WaaliingtoB  Headquarters 

FOIA  Pro^am  Officer  (HMS-10),  Federal 
Highway  Administratioa,  400  Sevmth 
Street,  SW.,  room  4428,  Washington,  DC 
20590.  7:45  ajaa.-4:15  p.m.  ET. 

Regional  C^ces 

Regional  Federal  Highway  Administrator, 
Region  1,  Federal  Highway  Administration, 
Clinton  Avenue  and  North  Pearl  Street, 
room  719.  Albany,  NY  12207.  7:30  ajn.-4 
p.m.  ET.  (Connecticut.  Maine. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Puerto  Rico,  Rhode 
Island,  Vermont,  Virgin  Isltmds) 

Regional  Federal  Highway  Administrator, 
Region  3,  Federal  Midway  Administration, 
10  South  Howard  Street,  suite  4000, 
Baltimore.  MD  21201.  7:30  ajn.-4:15  p.m. 
ET.  (Delaware.  Ehstrict  of  Columbia. 
Maryland.  Pennsylvania.  Virginia,  West 
Virginia) 

RsgicH^  Federal  Highway  Administrator. 
Region  4,  Federal  Highway  Administration, 
suits  200, 1720  Peachtree  Road,  NW.. 
Atlanta,  GA  30367.  7:45  a.m.-4:15  p.m.  ET. 
(Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi.  North  Carolina,  South 
Carolina,  Teimessee) 

Regional  Federal  Hi^way  Administrator, 
Region  5,  Federal  Highway  Admudstration, 
18209  Dixie  Highway,  Homewood,  IL 
60430-2294.  7:30  a.m.-4:15  pJD.  CT. 
(Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  Wisconsin) 

Regional  Federal  Highway  Administrator, 
Region  6,  Federal  Highway  Administration, 
819  Taylor  Street,  room  8A00.  P.O.  Box 
902003,  Fmt  Worth,  TX  76102.  8  ajn.-4:30 
p.m.  CT.  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas) 

Regional  Federal  Highway  Administrator, 
Region  7,  Federal  Highvray  Administration, 
6301  Rockhill  Road.  P.O.  Box  419715 
(64141),  Kansas  Qty,  KK)  64131.  7'.30  a.m.- 
4  p.m.  CT.  (Iowa,  Kansas,  Missoori. 
Nknska) 

Regional  Federal  Highway  Administrator, 
Region  8,  Federal  Highway  Administration, 
555  Zang  Street,  room  400,  Lakewood.  CO 
80228.  7:45  ajn.-4:lS  pjn.  MT.  (Colorado, 
Montana.  North  Dakota.  South  Dakota, 
Utah,  Wyoming) 

Regional  Federal  Highway  Administrator, 
Region  9,  Federal  Highway  Administration, 
211  Main  Street,  room  1100,  San  Francisco, 
CA  94105,  7:45  a.m.-4:lS  pja.  PT. 
(Arizona,  California.  HawaiL  Nevada. 
Guam.  American  Samoa) 

Regional  Federal  Highway  Administrator, 
Region  10,  Federal  Highway 
Administration,  KOIN  Cento,  suite  600. 
222  SW.  Columbia  Street,  Portland.  OR 
97201.  7:45  aJXL-4:30  p.m.  PT.  (Alaska. 
Idaho.  Oregon,  Washington) 

Diviei<m  Offices 

Alabama.  500  Easton  Boulevard,  suite  200, 
Montgmnery.  AL  36117-2018. 7  a  jn.-4:30 
p.m.  CT. 


Alaska.  709  W.  Ninth  Street,  room  851,  P.O. 
Box  21648,  Juneau,  AK  99802  1648.  7:30 
a.m.-5  p.m.  Alaska  Hme. 

Arizona,  234  N.  Central  Avenue,  suite  300, 
Phoenix,  AZ  65004.  7:30  a.m.-4:15  p.m. 

MT. 

Arkoosas,  Federal  Office  Building,  room 
3128,  700  West  Capitol  Avenue.  Little 
Rodr.  AR  72201-3298.  7:30  a.m.-4  p.m. 

CT. 

California,  980  Ninth  Street  suite  400,  P.O. 
Box  1915  (95812-1915),  Sacramento,  CA 
95814.  7:45  a.m.-4:30  p.m.  PT. 

Colorado,  555  Zang  Street,  room  250, 
Lakewood,  CO  80226. 7:45  a.m.-4‘.15  p.m. 
MT. 

Connecticut,  Abraham  A.  RibicoS  Federal 
Building,  450  Main  Street,  room  635, 
Hartford  CT  06103.  7:30  ajn.-4  pjn.  ET. 
Delaware,  300  South  New  Street,  room  2101, 
Dover.  DE 19901-6726.  7:45  a.m.-4:15  p.m. 
ET. 

District  of  Columbia,  Union  Center  Plaza, 
suite  750, 820  First  Street,  NE., 

Washington,  DC  20002.  7:30  ajn.-4  p.m. 

ET. 

Ftoida,  227  N.  Bronou^  Street,  room  2015, 
Tallahassee,  FL  32301.  7:30  a.m.-4  p.m. 

ET. 

Georgia,  1720  Peachtree  Rd.,  NW.,  suite  300, 
Atlanta,  GA  30367,  7  a.m.-4  p.m.  ET. 
Hawaii,  Prince  Jonah  Kuhio  Kalanianaole 
Federal  Building,  300  Ala  Moana 
Boulevard,  room  3202,  Box  50206, 
Honolulu,  HI  96850.  7:30  ajn.-4  p jn.  HT. 
Idaho,  3050  Lakeharbor  Lane,  suite  126, 

Boise,  ID  83703.  7:30  am.-4  p.m.  MT. 
Illinois,  3250  Executive  Park  Drive, 
Springfield,  IL  627(».  7:30  a.m.-4:15  p.m. 
CT. 

Indiana.  575  N.  Pennsylvania  Street,  room 
254,  Indianapolis,  IN  46204.  7:30  ajn.-4 
p.m.  ET. 

Iowa,  105  Sixth  Street.  P.O.  Box  627.  Ames. 

lA  50010.  7:45  a.m.-4:30  p.m.  CT. 

Kansas,  3300  South  Topeka  Boulevard,  suite 
1,  Topeka,  KS  66611-2237.  7:45  a.m.-4:15 
p.m.  CT. 

Kootudcy,  John  C  Watts  Fectoal  Building 
and  U.S.  Courthouse.  330  W.  Broadway, 
P.O.  Box  536,  I^ankfoct,  KY  40602.  8  ajn.- 
4:45  p.m.  ET. 

Louisiana,  Federal  Building,  room  255,  750 
Florida  Street,  P.O.  Box  3929  (70821), 
Baton  Rouge,  LA  70801.  7:30  a.m.-4  pjn. 
CT. 

Maine,  Ednmnd  S.  Muskie  Federal  Building, 
40  Weston  Avenue,  room  614,  Augusta, 
04330.  7:30  a.m.-4  pja.  ET. 

Maryland,  The  Rotunda,  suite  220,  West  40th 
Street,  Baltimore,  MD  21211.  7:45  a.m.- 
4:15  run.  ET. 

Massachusetts,  55  Broadway,  10th  Floor, 
Cambridge,  MA  02142.  7:45  a.m.-4:15  p.m. 
ET. 

Michigan,  Federal  Building,  room  211, 315 
West  Allegan  Street,  Lansing,  MI  48933. 
7:45  ajn.-4:lS  pju.  ET. 

Minnesota,  lufotro  Squqre  Bniiding,  suite  490, 
Sevaoffi  and  Robert  Streets,  St  Paul,  MN 
55101.  7:30  a.m.-4  pan.  CT. 

Mississippi,  666  North  Street  suite  105, 
Jackson.  MS  39202^109.  7:30  a.m.-4  p.m. 
CT. 

Missouri,  209  Adams  Street,  P.O.  Box  1787 
(65102).  Jefiimoa  Qty,  MO  65101.  7:30 
ajn.-4  pjn.  CT. 


Montana,  Federal  Office  Building,  301  South 
Ftok,  Drawer  10056,  Helena,  MT  59626- 
0056.  7:30  a.m.-4  p.m.  MT. 

Nebraska.  Federal  Buikliiig,  room  220, 100 
Centennial  Mall  North.  I.incoln.  NE  68508- 
3851.  7:30  a.m.-4:15  p.m.  CT. 

Nevada,  705  North  Plaza  Street,  suite  220, 
Carson  Qty,  NV  69701.  7:45  a.m.-4:30  pjn. 
PT. 

New  Hampshire.  Federal  Building,  room  204, 
279  Pleasant  Street,  Concord,  NH  03301. 

7:30  a.m.— 4  pjn.  ET. 

New  Jersey.  Suburban  Square  Building,  2nd 
Floor,  25  Scotch  Road,  Trenton,  NJ  08628- 
2595.  8  a.m.-4:30  p  m.  ET. 

New  Mexico,  604  West  San  Mateo  Road, 

Santa  Fe,  NM  87501-1963.  7:30  a.m.-4 
p.m.  MT. 

New  York,  Leo  W.  O’Brien  Federal  Building, 
9th  Floor,  Clinton  Avenue  and  North  Pearl 
Street  Albany,  NY  12207.  7:30  a.m.-4  pjn. 
ET. 

North  Carolina,  310  New  Bern  Avenue,  P.O. 
Box  26806,  Raleigh,  NC  27611.  7:45  a.m.- 
4:15  p.m.  CT. 

North  Dakota,  Federal  Building,  P.O.  Box 
1755,  220  East  Rosser  Avenue,  Bismarck, 

ND  58502.  7:45  a.m.-4:30  p.m.  CT. 

Ohio,  200  North  High  Street,  room  328, 
Columbus,  OH  43215.  7:30  ajn.-4;15  p.m. 
ET. 

Oklahoma,  Federal  Office  Building,  room 
454, 200  NW,  Fifth  Street,  Oklahoma  City, 
OK  73102.  7:30  a.m.-4  p.m.  CT. 

Oregon,  The  Equitable  Cento,  suite  100, 530 
C^to  Street  NE.,  Salem,  OR  97301.  7:30 
a.m.-4:15  p.m.  PT, 

Pennsylvania.  228  Walnut  Strert,  P.O.  Box 
1086,  Harrisburg,  PA  17108.  8  ajn.-4:30 
p.m.  ET. 

Puerto  Rico,  Frederico  Degetau  Federal 
Building  and  U.S.  Courfoouse,  Carlos 
Chardon  Street  room  329,  Hato  Rey,  PR 
00918.  7:30  a.m.-4  p.m.  AT. 

Rhode  Island,  380  Westminster  Mall,  Fifth 
Floor,  Providence,  RI 02903.  7:45  a.m.-4;15 
p.m.  CT. 

Stnith  Carolina.  Strom  Thurmond  Federal 
Building,  1835  Assembly  Street,  suite  758, 
Columbia,  SC  29201.  7:45  a.m.-4:15  p.m. 
ET. 

South  Dakota,  Federal  Building,  room  337, 
225  South  Pierre  Street  P.  O.  Box  700, 
Pierre,  SD  57501. 8  a.m.-4:30  p.m.  CT. 
Tennessee,  249  Cumberland  Bend  Drive, 
Nashville,  TN  37228.  8  a.m.-4:3C  p.m.  CT. 
Texas.  Federal  Office  Building,  300  East 
Eighth  Street,  room  826,  Austin,  TX  78701. 
7:30  a.m.-4:lS  pjn.  CT. 

Utah,  2520  West  4700  South,  suite  9A,  Sait 
Lake  City.  UT  84118.  7:30  ajn.-4  p.m  MT. 
Vermont,  Federal  Building,  87  State  Street 
P.O.  Box  568  (05601),  Montpelier,  VT 
05602.  7:30  8.m.-4  p.m.  ET. 

Virginia,  Federal  Building,  10th  Floor,  400  N. 
8th  Street,  P.O.  Box  10045,  Richmond,  VA 
23240.  7:30  a.m.-4  p.m.  CT. 

Virgin  Islands,  U.S.  Federal  Building  and 
U.S.  Coorthouw,  room  281,  Chorfotte 
Amalie,  St  Thomas,  VI 00801.  (8:30-12:30 
AST]  7:30  a.m.-ll:30  a.m.  CT. 

Washington,  suite  501,  Evergreen  Plaza,  711 
S.  Capitol  Way,  Olympia,  WA  68501.  7:30 
a.m.-4:30  p.m.  PT. 

West  Virginia,  550  Eagan  Street,  suite  300, 
Charieston,  WV  25301.  8  a.m.-4:30  p.m. 
CT. 
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Wisconsin,  4502  Vernon  Boulevard, 

Madison,  WI 53705-4905.  7:30  a.m.-4;15 
p.m.CT. 

Wyoming,  1916  Evans  Avenue,  Cheyenne, 

WY  82001-3764.  7:45  a.m.-4:30  p.m.  MT. 

Fedwal  Lands  Highway  Division  Ofl&ces 
Division  Engineer,  Eastern  Federal  Lands 
Highway  Division,  Loudoun  Tech  Center, 
21400  Ridgetop  QLrcle,  Sterling,  VA  22170. 
7:45  a.m.-4:15  p.m.  ET. 

Division  Engineer,  Central  Federal  Lands 
Highway  Division,  555  Zang  Street,  P.  O. 
Box  25246  (Denver  80225),  Lakewood,  CO 
80228.  7:45  a.m.-4:15  p.m.  MT. 

Division  Engineer,  Western  Federal  Lands 
Highway  Division,  610  East  Fifth  Street, 
Vancouver,  WA  98661. 8  a.m.-4:30  p.m. 

FT. 

3.  Records  Available  Through  Document 
Inspection  Facilities 
(a)  The  following  records  are  available 
through  the  FHWA  Headquarters 
document  inspection  fedliW: 

(1)  Final  opinions  (including 
concurring  and  dissenting  opinions,  if 
any)  and  orders  made  in  &e 
adjudication  of  cases  and  issued  by  the 
Federal  Highway  Administration; 

(1)  Motor  Carrier  Safety 
Administrative  Rulings  adopted  by  the 
Associate  Administrator  for  Motor 
Carriers,  issued  by  an  Administrative 
Law  Jud^e  in  the  adjudication  of  motor 
carrier  enforcement  cases,  and  decisions 
of  the  Associate  Administrator.  (See  also 
documents  available  at  Regional 
Document  Inspection  Facilities). 

(ii)  Motor  Carrier  Safety  Waivers  From 
Relations  (including  Handicapped 
Driver  Waiver  Program),  containing 
records  of  the  decisions  made  to  specific 
applicants  for  specific  waivers  from 
certain  motor  o^er  safety  regulations. 

(2)  Any  policy  or  interpretation  issued 
by  the  Federal  Highway  Administration, 
including  any  poUcy  or  interpretation 
concerning  a  particular  factual  situation, 
if  that  policy  or  interpretation  can 
reasonably  be  expected  to  have 
precedential  value  in  any  case  involving 
a  member  of  the  public  in  a  similar 
situation. 

(i)  Environmental  Guidebook,  a 
comprehensive  compilation  of 
interpretations  of  the  environmental 
regulations  and  environmental  law.  (See 
also  paragraph  3.(b)(6)(i).) 

(ii)  Motor  carrier  rotatory 
interpretations. 

(3)  Electronic  files,  available  for 
downloading  finm  the  Federal  Highway 
Electronic  Bulletin  Board  (FEBBS)  (dial 
(202)  366-3764),  or  viewing/copying 
finm  the  screen,  which  include  such 
items  as; 

(i)  The  Federal-Aid  Policy  Guide 
(FATC)  (compressed  version),  a  single 
somrce  dociimentation  of  the  FHWA’s 
current  policies,  regulations  and 


nonregulatory  procedural  guidance 
primarily  related  to  the  Federal-aid 
Highway  Program; 

(ii)  The  Dir^ves  system  (index 
listing,  compressed  version),  a 
numerical/subject  cross  reference  listing 
of  current  Orders,  Notices,  and 
Technical  Advisories  issued  by  FHWA; 

(iii)  Title  23,  United  States  Code 
(USC)  (compressed  version);  the  most 
up  to  date  version  of  the  Code,  with  any 
approved  changes  incorporated; 

(iv)  Intermodal  Surface 
Transportation  Efficiency 'Act  of  1991 
(ISTEA),  Pub.  L.  102-240, 105  Stat. 

1914; 

(v)  Title  23,  Code  of  Federal 
Regulations  (CFR)  (compressed  version); 
the  most  up  to  date  version  of  the  23 
CFR,  with  all  approved  changes 
incorporated; 

(vi)  Policy  memoranda  and  questions 
and  answers  on  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  and  various  planning  related 
statistics  and  information; 

(vii)  T2:  Technology  Transfer 
Conference  plus  Transportation 
Research  Board  (TRB)  Research 
Abstracts  listing; 

(viii)  National  Highway  Institute 
(NHI)  Course  Schedule  and  other  NHI 
information;  and 

(4)  Anti-drug  abuse  re^atory 
information  maintained  by  the  Anti¬ 
drug  Information  COnter  (ADIC),  which 
can  be  searched  or  downloaded  by 
telephone  (voice  and  FAX)  at  1-800- 
225-3784  (24-hour  access)  or  searched/ 
download^  by  use  of  a  modem  at  1- 
800-225-3804  for  the  Department  of 
Transportation’s  anti-drug  programs. 
This  includes  the  anti-drug  regulations 
for  the  motor  carrier  industry,  some  of 
the  most  commonly  asked  questions 
regarding  the  regulations,  and 
interpretation  and  elaborations  of 
regulations. 

(b)  The  following  records  are 
generally  available  through  Federal 
Highway  Administration  document 
inspection  facilities,  with  the  exception 
of  Federal  Lands  Highway  Division 
Offices,  which  do  not  have  copies  of 
Motor  Carrier  materials,  and  other 
exceptions  as  noted; 

(1)  FHWA  Orders,  used  primarily  to 
promulgate  internal  policy,  instructions, 
and  general  guidance. 

(2)  FHWA  Notices,  containing  short 
term  instructions  nr  information  which 
is  expected  to  remain  in  effect  for  a 
predetermined  period  of  time  normally 
not  to  exceed  one  year. 

(3)  FHWA  Bulletins,  issued  by  the 
agency  and  used  to  promulgate  one  time 
announcements  or  transmit  reports, 
publications,  and  other  similar  material. 


(4)  Technical  Advisories  (TAs), 
containing  permanent  or  long-lasting 
detailed  te<^iques  or  technical 
material  that  is  advisory  in  nature. 

(5)  FHWA  Manuals,  issued  by  the 
Federal  Highway  Administration  and 
containing  detailed  procedures, 
standards,,  and  guides  relating  to  the 
administration  of  the  Federal-aid 
Highway  Program,  the  Federal  Lands 
Highway  Program,  and  the  Motor 
Caj^er  Progr^.  They  include  the 
following: 

(i)  Federal-Aid  Polity  Guide  (FAPG), 
an  organized,  looseleaf,  single  source 
documentation  of  the  FHWA’s  current 
policies,  regulations  and  nonregulatory 
procedujral  guidance  information  related 
to  the  Fede^-aid  Highway  Program.  A 
small  portion  of  these  materials  relates 
to  the  agency’s  Federal  Lands  Highway 
Program  and  State  and  Commimity 
Hi^way  Safety  Pro^m. 

(li)  Department  of  Transportation 
(DOT)  O^anizational  Manual  (DOT 
ORD^  1100.63),  issued  by  the  Office  of 
the  Secretary  of ’lYansportation  and 
describing  the  organization  of  FHWA 
and  the  mission  and  functions  of  each 
principal  organizational  unit. 

(iii)  Labor  Compliance  Manual,  used 
as  a  guide  in  Federal-aid  Highway 
Program  and  Federal  Lands  Highway 
Program  construction  projects,  to  assure 
compliance  with  fedei^  labor  laws  by 
the  M^way  construction  contractors. 

(iv)  Motor  Carrier  Management 
Manual,  used  as  a  general  management 
guide  for  administering  the  motor 
carrier  program. 

(v)  Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD),  a  publication  of  the 
Federal  Highway  Administration, 
setting  forth  basic  principles  that  govern 
the  design  and  usage  of  traffic  control 
devices,  and  current  traffic  control 
device  design  and  application 
standards.  Section  lA-7  of  the  MUTCD 
incorporates,  by  reference,  several  other 
publications. 

(vi)  Standard  Specifications  for 
(Donstruction  of  Roads  and  Bridges  on 
Federal  Highway  Projects,  FP-92, 1992, 
based  on  the  AASHTO  Guide 
Specifications  for  Highway 
Construction,  used  as  a  guide  by  the 
Federal  Lands  Highway  Program  for 
construction  of  roads  and  bridges  on 
Federal  Lands  Highway  projects. 
(Available  in  the  Headquarters  and 
Federal  Lands  Highway  Program 
division  offices  document  inspection 
fecilitios*) 

(vii)  U.S.  DOT  FHWA  Construction 
Manual,  for  Use  as  a  Guide  for  FHWA 
Personnel  (1985),  used  as  a  guide  for  the 
construction  of  roads  and  bridges  within 
federally  owned  and  administered  parks 
and  lands.  (Available  in  the 
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Headquarters  and  Federal  Lands 
Highway  Program  division  offices 
document  inspection  facilities.) 

(viii)  Emergency  Relief-Disaster 
Assistance  Manud  (Publication  No. 
FHWA-ED-88-001),  providing 
instructions  on  procedures  for  FHWA, 
State,  and  local  highway  agency 
personnel  involved  in  Federal-aid 
Highway  system  emergencies  (severe 
damage  to  highways  as  a  residt  of  a 
major  catastrophe  or  natural  disaster), 
including  guidance  for  evaluating 
damage  and  preparing  the  documents 
necessary  to  support  the  \ise  of 
Emergency  ReUef  (ER)  funds. 

(ix)  Emergency  Relief  Manual  for 
Federal  Roads  Off  the  Federal-aid 
System  (FHWA  Technical  Advisory  T 
5180.2),  containing  detailed  program 
guidance  for  the  administration  of 
emergency  relief  for  Federal  roads,  i.e., 
roads  and  trails  administered  by  the 
National  Park  Service,  the  Bureau  of 
Indian  Ai^irs,  the  Forest  Service,  and 
the  Bureau  of  Land  Management. 
(Available  in  the  Headquarters  and 
Federal  Lands  Highway  Program 
division  offices’  document  inspection 
facihties.  Some  regional  and  division 
offices  may  have  copies.) 

(6)  Guidelines/determinations, 
guidelines  or  determinations  containing 
details  of  compliance  programs, 
accident  investigations,  enforcement 
programs,  and  interoretations. 

(i)  Environmental  Guidebook,  a 
comprehensive,  compilation  of 
interpretations  of  the  environmental 
reflations  and  environmental  law, 
federal  government-wide,  with 
procedural  guidance,  policy  memos, 
and  implementation  instructions. 
(Complete  files  available  in  the 
Washington  headquarters  document 
inspection  faciUty.) 

(ii)  Highway  Safety  Guidelines, 
highway-related  guidelines  applying  to 
those  provisions  of  the  State  and 
Community  Highway  Safety  Program 
under  the  Highway  ^fety  Act  of  1966 
(title  23,  U.S.  Code,  chapter  4)  and 
delegations  of  authority  by  the  Secretary 
of  T^sportation,  for  which 
responsibiUty  resides  in  the  FHWA. 

(c)  The  following  information  is 
available  by  telephone. 

(1)  Motor  Carrier  Safety  Ratings,  a 
specific  designation  of  safety  fitness 
assigned  to  each  interstate  motor  carrier 
relative  to  the  extent  of  compliance  or 
non-compliance  with  motor  carrier 
safety  relations,  available  by 
telephone  request  at  (800)  832-5660. 
(Ratings  can  also  be  obtained  for  a 


specific  motor  carrier  by  written  request 
to  the  Office  of  Motor  Carrier 
Information  Management.  HIA-1, 

Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.) 

(2)  ABIC  (Anti-drug  Information 
Center),  containing  anti-drug  abuse 
regulatory  information  for  the 
Department  of  Transportation’s  anti¬ 
drug  programs,  including  the  anti-drug 
regtriations  for  the  motor  carrier 
indiistry,  some  of  the  most  commonly 
asked  questions  regarding  the 
regulations,  and  interpretation  and 
elaborations  of  regulations,  which  can 
be  accessed  by  telephone  at  1-800-225- 
3784  (24-hour  access).  (See  paragraph 

3.  (a)(4)  of  this  appendix  regarding 
electronic  information.) 

4.  Requests  for  Records  Under  Subpart 
F  of  This  Part 

Each  person  desiring  to  inspect  a 
record,  or  to  obtain  a  copy  thereof, 
should  submit  a  request,  in  writing,  to 
the  appropriate  Federal  Hi^way 
Administration  official  at  me  address 
listed  in  paragraph  2,  Document 
Inspection  Facilities.  If  it  is  not  known 
where  in  FHWA  the  record(s)  sought 
may  be  foimd,  the  request  may  be 
submitted  to  the  FOIA  Program  Officer, 
Washington  headquarters,  at  the  address 
given  in  paragraph  2,  Document 
Inspection  Facilities,  above.  Generally, 
all  requests  pertaining  to  the  Motor 
Carrier  Program  should  be  submitted  to 
the  FOIA  F^gram  Officer  at  the 
Washin^on  headquarters  office  except 
as  noted  in  subparagraph  (b).  The 
following  provides  an  illiistration  of 
types  of  records  available  and  specifies 
where  requests  for  such  records  are 
apprcmriately  addressed: 

(a)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
FHWA  FOIA  Program  Officer 
(Washington  headquarters): 

(1)  Copies  of  Motor  Carrier  Accident 
Reports.  (FHWA  eliminated  the 
requirements  for  this  report,  effective 
March  3, 1993;  consequently,  FHWA 
will  not  have  accident  report  forms  for 
accidents  occurring  after  March  3, 

1993.) 

(2)  Records  on  specific  motor  carriers 
or  specific  motor  carrier  files. 

(3)  Copies  of  contracts  or  requests  for 
proposal  (RFP’s). 

(4)  Copies  of  research  and 
development  (R&D)  project  records, . 
excluding  published  reports. 

(b)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
FHWA  Regional  Offices: 


(1)  Copies  of  administrative  records 
for  the  entire  region,  for  example, 
personnel  and  Vandal  management 
records. 

(2)  Copies  of  records  pertaining  to 
region-wide  implementation  of  FHWA 
programs. 

(3)  Copies  of  Final  Orders  of  the 
Agency  which  may  include:  negotiated 
Settlement  Agreements,  Notices  of 
Claim  (to  which  a  motor  carrier  has 
failed  to  reply),  and  Out-of-Service 
Orders. 

(c)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
FHWA  Division  Offices: 

(1)  Copies  of  records  pertaining  to 
spedfic  Federal-aid  highway  projects. 

(2)  Copies  of  environmental  studies 
for  Federal-aid  highway  projects. 

(d)  Examples  of  recordis  for  which 
requests  may  properly  be  made  to  the 
appropriate  FHWA  Federal  Lands 
Highway  (FLH)  Division  Offices: 

(1)  FLH  projed  records. 

(2)  FLH  contrad  files. 

5.  Determinations  Not  To  Disclose 
Records 

Authority  to  issue  initial 
determinations,  induding  initial  denials 
of  access  to  records  and  of  fee  waivers 
or  fee  waiver  reductions  has  been 
delegated  to  all  FHWA  Assodate 
Adndnistrators,  Staff  Office  Diredors, 
Regional  Administrators,  and  the 
Federal  Lands  Highway  Program 
Administrator.  Each  of  these  offidals  is 
also  authorized  to  redelegate  this 
authority  to  subordinate  offidals. 

6.  Reconsideration  of  Determinations 
Not  To  Disclose  Records  and  To  Deny 
Fee  Waivers 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  that  has 
been  requested  will  not  he  disdosed,  or 
could  not  be  found,  or  that  a  request  for 
a  fee  waiver  or  reduction  will  not  be 
granted,  may  appeal,  in  writing,  to  the 
Assodate  Adininistrator  for 
Administration,  Federal  Highway 
Administration,  400  Sevenffi  Street  SW., 
Washindon,  DC  20590,  for 
reconsideration  of  the  determination.  A 
copy  of  the  appeal  letter  should  be 
simultaneously  sent  to  the  office  which 
made  the  initid  determination.  The 
decision  of  the  Assodate  Administrator 
for  Administration  is  adminis^atively 
final. 

[FR  Doc  93-30631  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  657 
[FHWA  Docket  No.  93-28] 

RIN  2125-AC60 

Certification  of  Size  and  Weight 
Enforcement 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  FHWA  is  considering 
proposing  changes  to  the  guidance 
provided  to  State  highway  agencies  for 
preparing  annual  vehicle  size  and 
weight  certifications  and  enforcement 
plans.  Improvements  in  data  collection 
and  scale  technology  since  publication 
of  the  existing  regulation  in  1980  lead 
the  FHWA  to  believe  that  a  more 
effective  use  of  these  developments  may 
improve  this  program.  Public  comment 
is  requested  on  the  type  of  information 
and  data  that  should  Ito  submitted  by 
Statea^o  support  an  effective 
enf(^emeiit  plan,  and  their  annual 
vehicle  size  and  weight  enforcement 
certifications. 

OATES:  Comments  on  this  docket  must 
be  received  on  or  before  March  16, 1994. 
ADDRESSES:  Submit  written,  signed 
comments,  to  FHWA  Docket  No.  93-^, 
Federal  Highway  Administration,  room 
4232,  HCC-10,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administratioiu  400  Seventh  Street. 

SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examinatkm  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday  except  legal 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Ki  unek,  Office  of  Motor  Carrier 
Information  Management  (202-366- 
2212)  or  Mr.  Charles  Medalen,  Office  of 
the  Qiief  Counsel  (202-366-1354), 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:30  a.m. 
to  4  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 

SUPPLEMENTARY  MFORMATION: 
Background 

To  preserve  the  Nation’s  investment 
in  the  Interstate  Highway  System, 
Congress  establish^  in  1956  vehicle 
weight  limits  for  the  Interstate  System 
(23  U.S.C.  127)  and  beginning  in  1974 


required  eedi  State  to  certify  annually 
th^  ii  ie  enforcing  its  size  and  weight 
laws  (23  U.S.C.  141).  The  Federal-aid 
Highway  Act  of  1978,  Public  Law  95- 
599, 92  Stat.  2689,  authorized  the 
Department  of  Transportation  to  require 
that  each  State  provide  information  in 
its  certification  sufficient  to  allow 
evaluation  of  the  State’s  weight 
enforcement  program.  In  1980,  the 
FHWA  promulgated  a  regulation,  23 
CFR  part  657,  Certification  of  %ze  and 
Weight  Enforcement,  detailing  the 
information  needed  firom  the  States  to 
evaluate  the  State’s  weight  enforcon^ 
program.  In  addition,  the  States  were 
required  annually  to  prepare  vehiefo 
size  and  weight  enforcement  plmis. 

Each  State’s  plan  was  to  be  the  basis 
against  which  its  enforconmt  program 
as  summarized  in  its  cmtification  was  to 
be  evaluated. 

Currently,  States  provide  in  their 
annual  certifications  to  the  FHWA,  d\ie 
on  January  1  of  each  year,  sudb 
information  as  the  number  of  trucks 
weighed  by  scale  type,  and  the  total 
number  of  citations  issued  by  type  of 
violation.  Permits  issued  by  type,  the 
number  of  off-loads  and  load  shifts,  and 
changes  to  the  State’s  vehicle  size  and 
weight  laws  md  regulations  related  to 
permit  fees  and  overweight  fines  are 
also  reported. 

A  State’s  vehicle  size  and  weight 
enforcement  plan  contains,  among  other 
information,  an  inventory  of  fiKdlities 
and  equipment,  fiscal  and  personnel 
resources,  enforemnent  practices  and 
procedures,  program  goals,  and  an 
evaluation  of  current  operations.  A 
State’s  plan  is  to  be  provided  to  the 
FHWA  for  review  by  July  1  ai>d  is  to  be 
accepted  and  in  effect  by  October  1  of 
each  year. 

Problems  Widi  tbe  Existing 
Certification  and  Enforcemeid  Plan 
Procedinres 

1.  The  Magnitude  and  Location  of  tbe 
Overweight  Vehicle  Problem  are 
Unknown 

The  FHWA  has  had  more  than  10 
years  of  experience  using  data  provided 
by  the  States  to  evaluate  the 
effectiveness  of  State  vehicle  size  and 
weight  enforcement  programs.  While 
year-to-year  comparisons  of  such 
information  as  vehicles  weighed  and 
citations  issued  provide  some  indication 
of  the  effectiveness  of  the  State’s 
program,  the  basic  questions  about  tbe 
magnitude  and  location  of  the 
overweight  vehicle  problem  remain 
unanswered. 

The  1991  State  certifications  showed 
that  of  more  than  150  million  vehicles 
weighed,  655,000  were  illegally 


overweight.  This  information 
demonstrates  very  good  compliance; 
only  0.4  p'ercent  of  all  vehicles  weighed 
were  in  violation.  However,  data  from 
Weigh-In-Motion  (WIM)  surveys  and 
wei^  scale  bypass  studies  show  much 
higher  percentages  of  overweight 
vehicles.  In  these  surveys  and  studies,  it 
is  not  uncommon  to  find  that  10  to  20 
percent  of  the  vehicles  weighed  are 
overweight.  While  a  certain  number  of 
these  vehicles  are  operating  legally  with 
an  overweight  permit  issu^  by  the 
States,  the  data  reported  in  the  State’s 
certifications  appear  to  underrepresent 
the  number  of  overweight  vehicles  in 
actual  operation. 

2.  Operational  Tolerances  at  Scales  Are 
Common  Despite  Federal  Law 

Federal  law  (23  U.S.C.  127)  prohibits 
“enforcement  tolerances’’  on  the 
Interstate  System  imless  a  State  has  a 
grandfather  right  to  allow  them.  In 
addition,  non-statutory  tolerances  off 
the  Interstate  are  an  indication  of 
inadequate  enforcement  of  State  law, 
and  thus  conflict  with  the  requirements 
of  23  U.S.C.  141.  A  minor  exception  is 
the  tolerance  for  portable  scales  (wheel¬ 
load  weighers)  in  part  658  that  was 
adopted  to  compensate  for  inherent 
limits  on  the  accuracy  of  this 
equipment. 

Despite  this  rather  consistent  rejection 
of  tol^ances,  many  States  continue  to 
use  diem.  A  recent  report  on  the 
FHWA’s  size  and  weight  program  by  the 
Department  of  Transportation’s 
Inspector  General  (IG)  (Report  Number 
RO-FH-2-003,  issued  November  21, 
1991)  found  that  enforcement  agencies 
in  six  of  the  eight  states  audited  allowed 
overweight  tolerances,  both  on  and  off 
the  Interstate,  for  which  they  had  no 
statutory  authority. 

There  are  two  general  reasons  for 
tolerances.  First,  States  may  adopt  them 
to  avoid  antagonizing  important 
economic  groups.  Fanners,  loggers,  sand 
and  gravel  haulers,  construction 
companies,  and  certain  other  carriers 
often  load  in  the  field,  where  scales  are 
not  available,  ^d  many  States  once 
gave  such  local  interests  partial 
exemfitions  firom  weight  limits  in  the 
form  of  tolerances.  Product-specific 
tolerances  discriminated  against  other 
truckers,  however,  and  where  tolerances 
are  allowed  today,  they  areusually 
available  to  all  carriers  irrespective  of 
commodity. 

Second,  some  judges  reject  c;raes 
involving  weights  not  significantly 
above  a  statutory  limit  because  they  do 
not  believe  the  scales  used  are 
sufficiently  precise  to  make  fine 
distinctions.  Preferring  to  err  in  favor  of 
the  defendant,  these  judges  create 
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informal,  and  probably  inconsistent, 
tolerances.  If  enforcement  officials  are 
unable  to  persuade  the  courts  that  their 
scales  are  accurate  enough  to  measure 
the  amount  of  the  overweight  cited,  they 
have  little  choice  hut  to  adopt  the 
courts’  “rule(s)  of  thumb.”  The  FHWA 
agrees  that  enforcement  efforts  should 
not  exaggerate  the  accuracy  of  a 
particular  scale  or  type  of  scale,  but 
most  tolerances  appear  to  be 
considerably  larger  than  the  margin  of 
error  of  the  scales  involved. 

Modem  platform  scales  are  complex 
electro-mechanical  devices.  In  many 
places  they  are  exposed  to  a  wide  range 
of  climatic  conditions,  with  variable 
maintenance  schedules,  yet  are 
expected  to  weigh  tens  or  hundreds  of 
thousands  of  vehicles  with  very  high 
consistency  and  accuracy.  They  achieve 
that  goal,  by  and  large,  but  some 
deviations  from  a  true  weight  cannot  be 
completely  avoided.  The  best 
information  on  the  accuracy  of  scales  is 
found  in  “Handbook  44,”  published 
annually  by  the  National  Institute  of 
Standards  and  Technology  (NIST),  U.S. 
Department  of  Commerce.* 

According  to  the  1992  edition  of 
Handbook  44,  a  permanently  installed 
platform  scale  may  be  certified  accurate 
with  a  tolerance  of  0.1  percent  if  new, 
and  0.2  percent  if  it  is  being  recertified. 
This  means  that  a  new  scale  weighing 
a  vehicle  with  a  20,000-pound  single 
axle,  a  34,000-pound  tandem,  and  an 
80,000-pound  gross  weight  could  have  a 
margin  of  error  of  20,  34,  and  80 
pounds,  respectively.  In  other  words,  it 
could  report  the  axle  and  gross  weight 
values  as  anything  between  19,990- 
20,010  pounds,  33,983-34,017  pounds, 
and  79,960-80,040  pounds, 
respectively.  If  the  scale  had  been 
recertified,  the  range  of  error  would 
expand  to  40,  68  and  160  pounds,  and 
the  scale  could  produce  values  between 
19,980-20,020  pounds,  33,966-34,034 
pounds,  and  79,920-80,080  pounds, 
respectively.  Semi-portable  scales  are 
less  accurate,  and  fully  portable  scales 
are  the  most  difficult  to  calibrate 
precisely.  In  1984,  when  the  current 
regulation  was  adopted,  the  FHWA 
estimated  that  wheel-load  weighers  are 
usually  accxirate  to  within  two  to  three 
percent:  the  rule  permits  States  to  allow 
a  tolerance  not  to  exceed  five  percent 
when  using  portable  scales  (23  CFR 
658.17(f)). 

The  IG  found  that  State  tolerances  on 
single  axles  ranged  from  400  to  1,000 
pounds,  on  tandem  axles  from  499  to 


■  NIST  Handbook  44, 1993  ed.,  "Specincations, 
Tolerances,  and  Other  Technical  Requirements  for 
Weighing  and  Measiuing  Devices,”  U.S. 
Department  of  Commerce,  NIST,  Gaithersburg,  MD, 
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1,000  pounds,  and  on  gross  weight  from 
499  to  1,600  pounds.  These  tolerances 
appear  to  be  f^ar  larger  than  necessary  to 
account  for  platform  scale  error,  but 
they  may  bear  some  relationship  to  the 
achievable  accuracy  of  semi-portable  or 
portable  scales.  Yet  all  of  the  States 
investigated  by  the  IG  allowed  these 
tolerances  on  their  most  modem 
platform  scales  as  well  as  their  less 
accurate  equipment. 

The  FHWA  believes  the  prohibition 
on  tolerances  in  23  U.S.C.  127  was 
intended  to  prevent  States  from  granting 
de  facto  exceptions  to  the  weight  limits 
under  political  pressure  from  economic 
interests.  However,  scales  are  not 
infallibly  accurate,  and  we  do  not 
believe  Congress  intended  to  require 
States  to  issue  citations  for  overweight 
violations  that  fall  within  the 
demonstrable  margin  of  error  of  the 
scales  used.  Section  658.17(e)  allows  a 
tolerance  because  of  the  inaccuracy  of 
portable  scales,  and  it  may  be 
appropriate  to  apply  that  principle  to 
otW  types  of  scales.  The  FHWA  is 
therefore  seeking  public  comment  from 
enforcement  agencies,  scale 
manufacturers,  and  the  motor  carrier 
industry  on  ways  to  create  a  tolerance 
based  on  the  margin  of  error  of  scales 
without  simply  creating  a  “loophole” 
for  overweight  vehicles. 

A  related  out  somewhat  different 
problem  involves  what  might  be  called 
“citation  tolerances,”  i.e.,  the  practice  of 
citing  only  the  violation  that  carries  the 
heaviest  penalty,  even  though  the 
vehicle  may  exceed  several  different 
Federal  weight  limits.  The  single  axle, 
tandem  axle,  bridge  formula,  and 
maximum  gross  weight  limits  in  section 
127  are  separate  legal  requirements,  and 
without  a  grandfather  right,  a  State  may 
not  exempt  from  prosecution  a  violation 
of  any  one  of  them.  Several  States  have 
been  put  on  notice  in  recent  years  that 
the  single-citation  rule  amoimts  to  a 
tolerance  of  the  other  violations  and  that 
sanction  procedures  to  withhold 
Federal-aid  funds  will  be  undertaken 
unless  the  State  begins  to  cite  all 
violations  discovered  or  demonstrates  a 
grandfather  right  not  to  do  so. 
Commenters  should  keep  this  in  mind 
when  they  address  the  issue  of  weight 
tolerances. 

3.  Preparation  of  Enforcement  Plans  and 
Certifications  Is  Time  Consuming 

The  States  spend  an  estimated  4,160 
hours  preparing  each  year’s 
certifications  and  enforcement  plans. 
Some  States  go  beyond  Federal 
requirements  in  preparing  their  ^ 

enforcement  plans  and  certifications, 
thus  providing  unnecessary  though 
sometimes  interesting  information. 


Other  States  provide  minimally 
acceptable  levels  of  information  or 
information  in  a  format  other  than  that 
described  in  the  existing  regulation. 

4.  Not  all  States  Are  Taking  Advantage 
of  Improved  Data  Collection  to  Enhance 
Program  Management  and  Effectiveness 

’The  FHWA  review  of  State  vehicle 
enforcement  plans  and  certifications 
suggests  that  the  data  collected,  the  data 
collection  equipment  and  procedvu^s, 
and  the  reporting  format  all  need  to  be 
reexamined.  Advances  in  data 
collection  equipment,  data  analysis  and 
reporting,  coupled  with  continuing 
limitations  on  personnel  and  financial 
resources,  suggest  that  improved  data 
management  can  enhance  the 
effectiveness  of  enforcement  plans  and 
the  statistical  support  of  certifications. 
For  example,  data  currently  reported  in 
State  certifications  do  not  indicate 
which  commercial  groups  are  major 
contributors  to  the  overweight  vehicle 
problem.  There  is  also  no  indication 
who  the  repeat  violators  are.  These  data 
are  needed  to  plan  an  efiective 
enforcement  program.  States  need  to  be 
encouraged  to  use  the  latest  data 
managemeat  systems  in  their 
enforcement  programs. 

5.  The  Amount  of  Pavement  Wear 
Attributable  to  Vehicles  With  Special 
Permits  Is  Unknown 

Federal  law  (23  U.S.C.  127)  allows 
States  to  issue  special  overweight  load 
permits  on  Interstate  highways  where 
the  load  cannot  be  easily  dismantled  or 
divided.  In  addition,  if  a  State  had  laws 
in  effect  on  July  1, 1956,  allowing  the 
issuance  of  special  overweight  permits 
for  divisible  loads  (grandfather  rights), 
the  State  can  continue  to  issue  such 
permits.  All  States  issue  overweight 
permits  for  non-divisible  loads,  and  32 
States  issue  permits  for  divisible  loads. 
Ten  of  these  States  have  begun  issuing 
divisible  load  permits  since  1982,  when 
the  Surface  Transportation  Assistance 
Act  (Pub.  L.  97-424,  96  Stat.  2097) 
allowed  States  to  determine  their 
grandfather  rights.  In  addition  to  single¬ 
trip  divisible  and  non-divisible  load 
permits,  27  States  also  issue  multiple- 
trip,  divisible  load  permits,  and  33 
States  issue  multiple-trip,  nondivisible 
load  permits.  From  1984  to  1989  the 
number  of  multiple-trip  divisible  load 
permits  issued  increased  an  average  of 
8.7  percent  per  year,  while  the  number 
of  multiple-trip  non-divisible  load 
permits  issued  increased  an  average  of 
14.5  percent  per  year.  Because  the 
FHWA  does  not  require  the  number  of 
trips  made  under  each  multiple-trip 
permit  to  be  reported,  the  added 
pavement  and  bridge  damage  costs 
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resulting  from  issuing  multiple-trip 
permits  is  unknown. 

6.  Permit  Fee  and  Owrweight  Fine 
Schedules  Do  Not  Always  Beflect  True 
Costs 

The  DepartoMnt’s  National 
Transportation  Pcdicy  (NTP)  ^  strongly 
advocates  permit  fees  that  are 
commoisurate  with  the  cost  of  repairing 
damage  to  reads  and  bridges  caused  by 
overweight  vehicles.  The  fees  should 
also  cover  all  administrative  expenses 
and  enforcement  costs  associate  with  • 
the  permit  program.  States  determine 
the  fees  to  m  emerged  for  overweight 
permits  as  well  as  penalties  to  be 
assessed  for  violating  vehicle  size  and 
weight  laws.  Current  permit  fee  and 
overweight  fine  schedules  are  reported 
annually  to  the  Congress  in  the  FHWA's 
publication  Overweight  Vehicles — 
Penalties  &  Permits.^  In  1989,  the 
average  permit  fee  for  a  4000'pound 
gross  weight  overload  was  $16.78,  and 
the  average  fine  f(X  a  4,000  pomd 
overload  was  $182.25.  Permit  fees 
ranged  from  no  charge  to  $60  for  4000 
pounds  overweight.  The  fine  for  4,000 
pounds  overweight  ranged  from  $10  to 
$700!  If  the  cost  of  pavwnent  damage 
ranges  between  4  and  16  cents  per 
ESAL-mile  (ESAL  stands  for  an  18,000- 
pound  equivalent  single  axle  load  and  is 
the  primary  measure  of  pavement  wear 
used  in  the  United  States),  the  cost  of  an 
84,000-pound  vehicle  traveling  100 
miles  would  be  between  $16  and  $64. 

As  can  be  seen,  there  is  a  wide  range 
among  States  in  both  permit  fees  and 
overwei^  fines.  State  overweight  fine 
schedules  also  need  to  be  based  cm 
recovwing  the  frill  cost  of  bridge  and 
pavement  wear  done  by  those 
responsible  for  c^rerating  illegally 
overweight  vehicles  including 
enforcement  and  administrative  costs. 

7.  Enforcement  Plans  Lack  Specific, 
Measurable  Goals 

Another  weakness  discovered  in 
reviewing  States  mforcement  plans  is 
that  they  often  lack  specific,  measurable 
goals.  Since  the  enfc^cement  plan  is  the 
primary  criterion  against  whi^  the 
effectiveness  of  the  State's  size  and 


>  Moving  America:  New  DnectioM,  New 
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weight  enforcement  program  is  to  be 
measured,  (dan  goals  need  to  be  specific 
and  measurable. 

8.  There  Is  Inadequate  Vehicle  Size  and 
Weight  Enforcement  in  Some  Urban 
Areas 

States  that  do  not  have  vehicle  size 
and  weight  enforcement  jurisdiction  in 
urban  areas  are  required  to  evaluate  the 
weight  enforcement  efibrts  of  the  local 
jurisdictifms.  These  analyses  are  to 
include  identifying  the  urban  areas  not 
under  State  jurisdiction  and'Yeporting 
the  number  of  Federal-aid  highway 
miles  in  the  urban  areas.  The  States  axe 
also  asked  for  a  narrative  discussion  of 
enforcement  in  these  areas.  While  such 
discussions  often  include  the  number  of 
vehicles  weighed,  citations  issued, 
coordinated  State  and  local  weight 
enforcement  effcnls,  and  a  summary  of 
training  efrcnls,  many  do  not.  *' 

Because  States  do  not  have 
jurisdiction  in  these  areas,  they  do  not 
feel  responsible  for  reporting  the 
required  informatkm.  Because  cities  do 
not  have  the  equipment  and  expertise 
for  vehicle  size  and  weight  enforcement, 
they  do  not  report  the  information  to  the 
States  for  inclusion  in.  the  States’ 
enforcement  plan  and  certification. 
Accordingly,  it  is  difficuk  to  judge 
urban  weight  enforcement  from  a 
national  perspective. 

9.  Sanction  Procedures  Do  Not  Clearly 
Identify  State  Settlement  Options 

If  a  State  fails  to  certify  as  required  by 
FHWA  regulations,  ranctimi  procedures 
can  be  implemented  to  reduce  by  10 
percent  the  highway  funds  that  would 
otherwise  be  apportioned  to  the  Stated 
for  the  next  fiscal  year.  If  the  Secretary 
of  Transportation  determines  that  the 
State  is  not  adequately  enforcing  State 
size  and  weight  laws  on  Federal-aid 
highways,  sanction  procedures  can  also 
be  implemented  to  reduce  apportioned 
highway  funds  by  10  percent.  If  State 
laws  applicable  to  the  Interstate 
highways  are  not  consistent  with  weight 
limits  found  in  23  U.S.C  127,  sanction 
procedures  can  be  implemented  to 
withhold  all  National  Highway  System 
funds  to  be  apportioned  to  the  State  for 
the  next  fiscal  year. 

The  sanction  procedures  found  in  23 
CFR  657.21  do  not  clearly  indicate  the 
options  available  to  a  State  for  resolving 
conflicts  between  Federal  and  State 
laws,  or  issues  involving  degree  of 
enforcement.  Sanction  procedures  and 
penalties  are  somewhat  difiSerent 
depending  on  the  reason  for 
implementing  sanctions.  These 
differences  are  not  clearly  indicated  in 
the  FHWA  regulation. 


Request  for  Comments 

The  FHWA  solicits  emnments  from  all 
interested  persons  oa  how  to  address 
the  problems  discussed  above,  as  well 
as  any  other  aspect  of  the  current  size 
and  wei^t  enforcement  process. 

Specific  answers  are  sought  in  regard  to 
the  following  questions,  which  are 
arranged  in  tixe  same  mtler  as  the 
problem  areas  discussed  above: 

1.  Magnitude  and  location  of  the 
overwei^t  vehida  problem  are 
unknown. 

(a) ^  Would  it  be  feasible  to  develop  a 
procedure  for  determining  die 
magnitude  and  locatimi  of  illegal 
overweight  vehides  which  could  list  the 
percentage  of  illegal  overwent  vehides 
by  highway  system,  season,  and  time  of 
day? 

(b)  What  would  be  the  added  cost  for 
a  database  system  capable  of  reporting 
the  magnitude  and  location  of  the  ill^al 
overweight  vdiicle  problem?  The  cost 
esthnat^  should  include  equipment 
and  person-hours  needed  to  determine 
the  magnitude  and  locaticm  of  the  illegal 
overweight  vehide  problem,  but  not  the 
cost  of  current  enforcement  and 
roportins  r^fjiiironiGnts* 

(c)  Is  the  percentage  of  illegal 
overweight  vehicles  by  highway  system, 
further  stratified  by  season  and  time  of 
day,  needed  to  effectively  evaluate  the 
level  of  compliance  and  plan  for 
enforcement?  If  not,  how  does  your 
State  or  how  would  you  recommend  the 
level  of  comphance  and  the 
effectiveness  of  enforcement  be 
determined? 

(d)  Should  die  content  of  enforcement 
plans  be  left  to  eadi  State,  or  diould 
FHWA  mandate  the  inclusion  of  a 
certain  core  group  of  enforcement 
approaches  (such  as  WIM)  and  relevant 
evidence,  to  whidi  a  State  would  add 
other  techniques  as  needed? 

2.  Operational  tolerances  at  scales  are 
common  despite  Federal  law. 

(a)  Should  an  operational  tolerance 
for  enforcement  purposes  be  recognized 
and  accounted  for,  or  should  the 
theoretical  status  quo  with  respect  to 
tolerances  be  maintained  (i.e., 
prohibition)? 

(b)  If  an  operational  tolerance  were  to 
be  considered,  should  it  be  a  fixed 
amount,  or  some  percentage  of  the  scale 
reading? 

(c)  How  large  an  operational  tolerance 
should  be  granted  for  each  type  of  scale? 

(d)  Should  a  difierent  tolerance  be 
established  for  qach  major  category  of 
weight  control,  i.e.,  single  axle,  tandem 
axle,  bridge  formula,  and  gross  weight? 

(e)  Should  application  of  any  scale 
tolerance  be  mandatory  or  be  decided  by 
weighmaster  on  a  per  vehicle  basis? 
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3.  Preparation  of  enforcement  plans 
and  certifications  is  time  consuming. 

(a)  What,  if  any,  changes  to  Federal 
regulation  (23  CFTl  part  657)  do  you 
recommend  regarding  the  preparation 
requirements  and  processing  procedures 
for  the  enforcement  plan  and 
certification? 

4.  Not  all  States  are  taking  advantage 
of  improved  data  innovations. 

(a)  With  respect  to  vehicle  size  and 
weight  enforcement,  has  your  State 
within  the  last  couple  of  years  evaluated 
its  data  needs,  data  collection 
equipment  and  procedures,  and  internal 
reporting  requirements?  If  so,  please 
summarize  the  findings. 

(b)  What  is  your  State’s  current 
procedure  for  collecting  and  analyzing 
the  data  needed  to  meet  certification 
reporting  requirements? 

5.  Pavement  wear  attributed  to 
vehicles  with  special  permits  is 
unknown. 

(a)  Has  your  State  determined 
pavement  and  bridge  costs  attributed  to 
vehicles  operating  under  special  permit? 
If  so,  please  describe  the  methodology. 

(b)  Does  your  State  have  a 
computerized  permit  data  management 
system  that  reports  permits  by  type,  i.e., 
single  trip  non-divisible  load,  single  trip 
divisible  load,  multiple-trip  non- 
divisible  load,  and  multiple-trip 
divisible  load?  If  so,  please  describe 
your  program. 

(c)  Can  your  State  determine  from  its 
permit  application  system  the  number 
of  trips  made  under  multiple-trip 
permits,  the  length  of  each  trip,  or  axle 
weights? 

(d)  Please  provide  your  ideas  on  the 
feasibility  of  determining  a  true  cost  of 
a  special  permit  program,  including 
pavement  and  bridge,  enforcement,  and 
administrative  costs. 

6.  Permit  fee  and  overweight  fine 
schedules  do  not  always  reflect  true 
costs. 

(a)  What  is  the  basis  for  the  current 
overweight  permit  fee  and  fine 
structures  in  your  State?  Do  the  fees  and 
fines  include  the  cost  of  pavement  and 
bridge  wear?  Administrative  costs? 
Enforcement  costs? 

7.  Enforcement  plans  lack  specific, 
measurable  goals. 

(a)  Is  it  practicable  to  use  national 
standards  for  evaluating  the  adequacy  of 
enforcement,  e.g.,  number  of 
enforcement  officers  per  mile  of 
Federal-aid  highway,  number  of 
vehicles  weighed  per  gallon  of  diesel 
fuel  sold,  number  of  weigh  scales  per 
vehicle  mile  of  vehicle  travel,  etc.?  If  so, . 
what  measures  do  you  recommend? 

(b)  By  what  date  does  your  State  need 
FHWA  comments  on  its  annual 


certification  in  order  to  include  them  in 
its  next  year’s  enforcement  plan? 

8.  There  is  inadequate  venicle  size 
and  weight  enforcement  in  some  urban 
areas. 

(a)  Should  the  FHWA  revise  its 
regulations  to  require  an  annual 
evaluation  of  the  vehicle  size  and 
weight  enforcement  effort  in  all  cities 
over  a  population  threshold  such  as,  for 
example,  200,000,  rather  than  in  just 
those  cities  where  the  State  does  not 
have  jurisdiction? 

(b)  What  is  recommended  to  improve 
enforcement  coordination  between  the 
State  and  cities? 

9.  Sanction  procedures  do  not  clearly 
identify  State  settlement  options. 

(a)  What  changes  to  Federal 
regulations  are  recommended  regarding 
resolution  of  conflicts  over  the  level  of 
enforcement  and  conformance  of  State 
and  Federal  law? 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  final  day  of  the 
comment  period  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
closing  date  will  be  filed  in  the  docket 
and  will  be  considered  to  the  extent 
practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  closing  date,  and  interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Polices  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action’’  within  the  meaning  of  Executive 
Order  12866  or  ’’significant’’  within  the 
meaning  of  Department  of 
Transportation  regulatory  polices  and 
procedures.  Due  to  the  preliminary 
nature  of  this  document  and  lack  of 
necessary  information  on  costs,  FHWA 
is  unable  to  evaluate  the  economic 
impact  of  potential  changes  to  the 
regulatory  requirements  concerning  the 
certification  of  size  and  weight 
enforcement.  Based  on  the  information 
received  in  response  to  this  notice,  the 
FHWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with 
various  alternative  requirements. 
Comments,  information,  and  data  are 
solicited  on  the  economic  impact  of  the 
potential  changes. 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 


information  oa  costs^  die  FHWA  is 
unable  to  evaluate  the  effects  of  tike 
potential  regulatory  changes  on  sd^ 
eelities.  Based  on  the  infoarmation 
received  in  response  to  this  notice,  the 
FHWA  intends,  in  compliance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  to  carefully  consider  the  ■ 
economics  impacts  of  these  potential 
changes  on  small  entities.  The  FHWA 
solicits  comments,  information,  and 
data  on  these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  section  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  657 

Enforcement,  Enforcement  Plan, 
Highways  and  roads.  Sanctions,  end 
Vehicle  size  and  weight  certification. 

Authority:  23  U.S.C  127, 141,  and  315;  49 
CFR  1.48(b). 


65834 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Proposed  Rules 


Issued  on:  December  8, 1993. 

Rodney  E.  Slater, 

Federal  High  way  Administrator. 

(FR  Doc  93-30604  Filed  12-15-93;  8:45  am] 
BILUNQ  CODE  4910-22-P 


J 


Thursday 

December  16,  1993 


■ 


Department  of 
Education 

Graduate  Assistance  in  Areas  of  National 
Need  Program;  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  1994;  Notice 


65836  Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Notices 


DEPARTMENT  OF  EDUCATION 
[CFDA  NO.:  S4.200] 

Graduate  Aaalatance  In  Areas  of 
National  Need  Program;  Inviting 
Applicatlone  for  New  Awards  for  necai 
Year  (FY)  1994 

Purpose  of  Program:  This  program 
provides  fellowships  through  academic 
departments  and  programs  of 
institutions  of  hi^er  education  to  assist 
graduate  students  of  superior  ability 
who  demonstrate  financial  need.  The 
purpose  of  the  program  is  to  sustain  and 
enhance  the  capacity  for  teaching  and 
research  in  areas  of  national  need. 

Eligible  Applicants:  An  academic 
department  of  an  institution  of  higher 
education  that  meets  the  requirements 
in  34  CFR  648.2. 

Deadline  for  Transmittal  of 
Applications:  February  14, 1994. 

Deadline  for  Intergovernmental 
Review:  April  15, 1994. 

Applications  Available:  December  30, 
1993. 

Available  Funds:  $18,386,000  for  new 
awards. 

Estimated  Range  of  A  wards: 
$100,000-$750,000. 

Estimated  Average  Size  of  Awards: 
$190,000. 

Estimated  Number  of  Awards:  80. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Proje(^  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  77,  79,  82,  85,  and  86; 
and  (b)  The  regulations  in  34  CFR  part 
648  as  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  The 
Graduate  Assistance  in  Areas  of 
National  Need  Program  furthers 
National  Education  Goal  4,  that  U.S. 
students  will  be  first  in  the  world  in 
science  and  mathematics  achievement, 
and  Goal  5,  that  every  adult  American 


will  be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  The  program  furthers 
both  goals  by  providing  fellowship 
assistance  to  increase  me  number  of 
teachers  with  a  substantive  background 
in  mathematics  and  science,  as  well  as 
increase  the  number  of  gradiiate 
students  who  complete  degrees  in 
mathematics,  science,  and  engineering. 
The  program  also  furthers  these  goals  by 
providing  fellowship  assistance  to 
graduate  students  so  that  these  students 
can  provide  an  example  for  American 
youth  on  the  importance  of  continued 
learning  throughout  an  individual’s  life. 

Institutional  Payment 

Tbe  Secretary  estimates  that  the 
institutional  payment  for  academic  year 
1994-1995  will  be  $9,245,  which 
represents  a  2.7  percent  adjustment  of 
the  academic  year  1993-1994  payment 
based  on  the  Department  of  Labor’s 
projection  in  April  1993  of  the 
Consumer  Price  Index  for  1993.  ’The 
Secretary  will  adjust  the  institutional 
payment  prior  to  the  issuance  of  grant 
awards  based  on  the  Department  of 
Labor’s  projection  in  December  1993  of 
the  Consumer  Price  Index  for  1993. 

Priorities 
Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  648.3,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
this  competition  only  application^  that 
meet  one  or  more  of  these  absolute 
priorities: 

Applications  that  propose  to  provide 
fellowships  in  one  or  more  of  the 
following  areas  of  national  need: 
Biology,  Chemistry,  lEngineering, 
Foreign  Languages,  Matiiematics,  and 
Physics. 


Invitational  Priority 

Within  the  absolute  priority,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  follovdng 
invitational  priority.  However,  tmder 
75.105(c)(1)  an  application  that  meets 
this  inritational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Applications  that  propose  to  provide 
fellowships  in  Foreign  Languages  other 
than  French,  German,  Italian  and 
Spanish. 

For  Applications  or  Information 
Contact 

Celeste  B.  Felious,  U.S.  Department  of 
Education,  Dirision  of  Higher  Education 
Incentive  I^ograms,  400  Maryland 
Avenue,  SW.,  room  3022,  ROB-3, 
Washington,  DC  20202-5251. 
Telephone:  (202)  708-9419.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department’s 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Annoimcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  11341- 
1134q-l. 

Dated:  September  10, 1993. 

David  A  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc  93-30616  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  648 
RIN  1840-AB66 

Graduate  Assistance  in  Areas  of 
National  Need 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  implements 
regulations  for  the  Graduate  Assistance 
in  Areas  of  National  Need  (GAANN) 
program.  The  program  originally  was 
enacted  in  the  Education  Amendments 
of  1980  and  was  amended  by  the  Higher 
Education  Amendments  of  1992.  These 
regulations  incorporate  statutory 
requirements  ana  provide  rules  for 
applying  for  and  spending  Federal 
funds  under  this  program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  |>erson.  A 
doerfment  annoimdng  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Proctor-Kelly.  Telephone:  (202) 
708-9419.  Individuals  who  use  a 
telecommrmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  GAANN 
program  authorized  under  title  IX,  part 
D,  of  the  Higher  Education  Act  of  1965 
(HEA),  as  amended  by  the  Higher 
Education  Amendments  of  1992  (Pub.  L. 
102-325).  This  program  provides 
fellowships  through  academic 
departments  of  institutions  of  higher 
education  to  assist  graduate  students  of 
superior  ability  who  demonstrate 
hnancial  need.  The  purpose  of  the 
program  is  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  in 
areas  of  national  need. 

The  GAANN  jjrogram  furthers 
National  Education  Goal  4,  that  U.S. 
students  will  be  first  in  the  world  in 
science  and  mathematics  achievement, 
and  Goal  5,  that  every  adult  American 
will  be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  The  program  furthers 
both  goals  by  providing  fellowship 
assistance  to  increase  ^e  number  of 
teachers  with  a  substantive  background 


in  mathematics  and  science,  as  well  as 
increase  the  number  of  graduate 
students  who  complete  degrees  in 
mathematics,  science,  and  engineering. 
The  program  also  furthers  these  goals  by 
providing  fellowship  assistance  to 
graduate  students  so  that  these  students 
can  provide  an  example  for  American 
youUi  on  the  importance  of  continued 
learning  throughout  an  individual’s  life. 

On  June  16, 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Register  (58  FR  3^24).  In  this 
notice,  the  Secretary  solicited  public 
comment  on  the  proposed  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  13  parties 
submitted  comments  on  the  proposed  .. 
regulations.  An  analysis  of  the 
comments  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain. 

Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applif^le  statutory  authority — are  not 
addressed. 

Areas  of  National  Need — (§  648.3/ 
Appendix) 

Comments:  One  commenter  suggested 
that  the  Secretary  limit  the  list  of  areas 
of  national  need  in  the  appendix  to 
those  that  are  the  most  likely  to  be 
-  designated  for  support.  The  commenter 
believes  that  by  listing  every  j 
conceivable  discipline  in  which  one 
might  receive  a  doctoral  degree,  the 
proposed  regulations  go  beyond  the 
areas  originally  envisioned  as  "national 
needs." 

Another  commenter  suggested  that 
the  Secretary  maintain  funding  of 
disciplines  that  have  traditionally  been 
funded  under  the  program.  The 
commenter  believes  that  this  will  allow 
the  Secretary  to  conduct  longitudinal 
studies  to  determine  if  program  funding 
has  produced  a  greater  number  of  U.S. 
doctorates  within  these  fields.  The 
commenter  also  fears  that  many 
institutions  may  not  be  able  to  continue 
projects  without  continued  program 
funding.  Finally,  this  commenter 
suggested  that,  before  adding  new  areas 
of  national  need,  the  Secretary  consult 
with  graduate  deans  at  institutions 
nationwide  to  determine  where  there 
are  critical  needs  for  teaching  and 
research. 

Discussion:  The  Secretary  agrees  that 
the  academic  areas  listed  in  the 


appendix  should  be  limited  to  those  that 
are  the  most  likely  to  be  selected  as 
areas  of  national  need.  The  Secretary 
has  limited  the  academic  areas  on  the 
list  to  those  disciplines  and 
subdisciplines  that  Departmental 
studies  project  will  have  a  significant 
shortfall  at  the  Ph.D  level  in  the  year 
2005,  or  are  listed  in  section  943(b)  of 
the  HEA. 

The  Secretary  has  not  yet  determined 
which  disciplines  will  be  designated  as 
areas  of  national  need.  The  Secretary 
does  not  intend,  however,  automatically 
to  fund  disciplines  that  have 
traditionally  been  funded  under  the 
program.  Pursuant  to  section  943(b)  of 
the  HEA,  the  Secretary  will  consult  with 
the  National  Science  Foundation,  the 
National  Academy  of  Sciences,  the 
National  Endowment  for  the  Arts  and 
the  Humanities,  and  other  appropriate 
Federal  and  nonprofit  agencies  and 
organizations  about  areas  to  be 
designated  as  areas  of  national  need. 
After  these  consultations,  the  Secretary 
will  designate  areas  of  national  need  for 
the  fiscal  year  1995  competition,  and 
annually  thereafter. 

Finally,  the  Secretary  does  not  intend 
to  consult  directly  with  graduate  deans 
at  institutions  nationwide  regarding 
which  areas  will  be  designated  as  areas 
of  national  need.  Rather,  pursuant  to 
section  943(b)  of  the  HEA,  the  Secretary 
plans  to  consult  with  such  nonprofit 
organizations  as  the  Association  of 
American  Universities  and  the  Council 
of  Graduate  Schools  which  represent  the 
interests  of  graduate  deans  of 
institutions. 

Changes:  The  Secretary  has  changed 
the  title  of  the  appendix  from  “Area  of 
National  Need  Priorities”  to  “Academic 
Areas”  and  limited  the  list  in  the 
appendix  to  the  academic  areas  that  are 
the  most  likely  to  be  selected  as  areas  of 
national  need. 

Definition  of  Academic  Year — 
(3648.9(b)) 

Comments:  One  commenter  suggested 
changing  the  definition  of  academic 
year  to  mean  the  9-10  month  period 
commencing*with  the  fall  instructional 
term  of  the  institution,  rather  than  12 
months  as  proposed  by  the  Secretary 
The  commenter  suggested  that  the 
current  $10,000  stipend  for  a  12-month 
period  is  unreasonably  low  compared  to 
other  fellowship  stipends  due  to  the  fact 
that  a  fellow’s  financial  need  is 
determined  over  a  12-month,  rather  than 
a  9-10  month,  period. 

Discussion:  The  Secretary  does  not 
agree  with  the  change  suggested  by  this 
oqmmenter.  The  Secretary  believes  that 
many  institutions  have  12-month 
academic  programs.  In  addition,  the 
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Secretary  believes  a  fellow’s  financial 
need — and  therefore,  the  amount  of  the 
stipend  received  by  a  fellow — should  be 
calculated  over  an  entire  year  in  order 
to  account  for  summer  income  earned 
by  a  fellow. 

Changes:  None. 

Selection  Criteria — (§648.31) 

Rankings  of  Academic  Departments  as 
Indicator  of  Quality  of  Academic 
Program — (§  648.31(c)(4)) 

Comments:  Several  commenters 
questioned  the  Secretary’s  use  of 
rankings  of  academic  departments 
among  similar  graduate  academic 
programs  in  §  648.31(c)(4)  of  the 
proposed  regulations  as  a  means  of 
evaluating  the  quality  of  graduate 
academic  programs.  First,  commenters 
believe  that  these  ranking  systems  are 
often  based  on  faulty  data.  Second, 
commenters  believe  that  the  data 
contained  within  these  rankings  may  be  • 
obsolete  since  they  are  not  based  on 
regular  and  recent  evaluations.  Third, 
commenters  believe  that  these  rankings 
wrongly  favor  large,  long-established 
programs,  which  may  not  be  the  best 
type  of  institutions  to  fulfill  the 
purposes  of  the  program.  Finally,  many 
commenters  contend  that  no  national 
rankings  are  given  to  certain  programs. 

One  commenter  suggested  placing  the 
burden  on  the  applicant  to  demonstrate 
the  quality  of  their  programs.  This 
commenter  would  have  academic 
departments  submit  data  concerning 
faculty  publications  and  citations, 
numbers  of  doctorates  produced,  and 
employment  records  of  recent  graduates 
as  a  demonstration  of  the  quality  of  their 
academic  program.  Another  commenter 
suggested  that  the  Secretary  request 
information  from  expert  reviewers  or  an 
institution’s  recent  record  in  training 
doctorate  students.  This  commenter  also 
suggested  that  the  Secretary  publish  the 
list  of  applying  departments  and  solicit 
comment  on  their  quality.  Finally, 
another  commenter  suggested  deleting 
§  648.31(c)(4)  and  relying  instead  on  the 
other  measures  in  §648.31(c)(l)-(3)  of 
the  proposed  regulations  in  determining 
the  quality  of  an  academic  department. 

Discussion:  The  Secretary  agrees  that 
§  648.31(c)(4)  of  the  proposed 
regulations  should  be  revised  to  permit 
an  applicant  to  provide  any  evidence 
that  it  deems  appropriate  to  demonstrate 
the  quality  of  its  academic  program. 
Examples  of  such  evidence  are  rankings 
of  an  academic  program  among  similar 
type  programs,  data  concerning  faculty 
publications  and  citations,  numbers  and 
ethnic/gender  diversity  of  doctorates 
produced,  and  employment  records  of 
graduates. 


Changes:  The  Secretary  revises 
§  648.31(c)(4)  of  the  reflations  to 
provide  that,  in  reviewing  the  quality  of 
an  academic  department,  the  Secretary 
will  review  ‘‘[a]ny  other  evidence  the 
applicant  deems  appropriate  to 
demonstrate  the  quality  of  academic 
program.”  The  Secretary  has  deleted 
§  648.31(c)(4)  of  the  proposed 
regulations  which  provided  that  the 
quality  of  an  applicant’s  academic 
program  will  determined,  in  part,  by 
"(t]he  ranking  of  the  academic 
department  among  similar  graduate 
academic  programs.” 

Additions  or  Deletions  of  Selection 
Criteria 

Comments:  Commenters  suggested 
adding  and  deleting  certain 
considerations  in  the  selection  criteria. 
One  commenter  suggested  that  past 
performance  be  a  key  factor  in 
determining  which  academic 
departments  receive  funding.  Another 
commenter  suggested  that  the 
qualifications  of  the  faculty  should  be 
deleted  as  a  measure  of  the  quality  of  an 
academic  department.  'This  commenter 
does  not  believe  that  the  quality  of  an 
academic  department’s  faculty  is 
indicative  of  the  quality  of  the  academic 
department.  Lastly,  one  commenter 
suggested  that  the  Secretary  add  to  the 
selection  criteria  a  criterion  to  evaluate 
how  an  academic  department  will  use 
its  institutional  payment. 

Discussion:  The  Secretary  does  not 
believe  an  applicant  should  be  awarded 
extra  points  for  accomplishing  the  goals 
it  established  for  a  past  grant  since  a 
grantee  is  expected  to  accomplish  these 
goals.  The  Secretary  does  agree  that  the 
fact  that  an  applicant  failed  to 
accomplish  its  stated  goals  on  a  past 
grant  should  be  taken  into  account  in 
selecting  applicants  for  new  awards. 

The  Secretary,  however,  does  not 
believe  that  a  change  in  the  regulations 
is  necessary.  Section  75.217(d)(3)  of  title 
34  of  the  CFR,  which  is  made  applicable 
to  this  program  under  §  648.48(a)(3)  of 
the  regulations,  authorizes  the  Secretary 
to  consider  the  applicant’s  use  of  funds 
under  a  previous  award  under  this 
program  in  determining  the  order  in 
which  applications  will  be  selected  for 
awards. 

The  Secretary  believes  that  the 
qualifications  of  an  academic 
department’s  faculty  are  indicative  of 
the  quality  of  an  academic  department. 
One  of  the  best  learning  experiences  for 
a  student  is  through  interaction  with 
qualified  faculty.  Therefore,  the  quality 
of  an  academic  department’s  faculty 
will  greatly  determine  the  strength  of  an 
academic  department. 


Finally,  the  Secretary  does  not  agree 
that  the  selection  criteria  should  be  used 
to  evaluate  how  an  academic 
department  will  use  its  institutional 
payment  since  these  uses  are  already 
specified  in  §  648.62.  'The  Secretary 
does  not  believe  a  department  should 
receive  points  for  demonstrating  how  it 
will  comply  with  these  rules. 

Changes:  None. 

Weighting  of  Selection  Criteria 

Comments:  One  commenter  suggested 
that  the  Secretary  accord  more  weight  to 
the  recruitment  plan  and  the 
institution’s  effectiveness  in  enrolling 
and  nurturing  high  quality  students 
fiom4raditionally  underrepresented 
backgrounds,  and  less  weight  to  the 
quality  of  the  academic  graduate 
program.  The  commenter  believes  that 
this  change  is  necessary  to  reflect  the 
emphasis  on  outreach  to  traditionally 
underrepresented  backgrounds  in  the 
Higher  Education  Amendments  of  1992. 

Discussion:  The  Secretary  believes 
that  an  institution’s  recruitment  plan 
and  effectiveness  in  enrolling  and 
nurturing  high  quality  students  fi'om 
traditionally  underrepresented 
backgrounds  are  essential  to  the 
program.  Section  942(b)(1)  of  the  HEA, 
however,  provides  that  the  “principal 
criterion”  for  the  allocation  of  awards 
shall  be  the  relative  quality  of  the 
graduate  programs  presented  in 
competing  applications.  Pursuant  to  this 
statutory  mandate,  the  Secretary  has 
accorded  the  most  weight  under  the 
selection  criteria  to  the  quality  of  a 
graduate  program. 

Changes:  None. 

Selection  of  Fellows — (§648.40) 

Comments:  Several  commenters 
suggested  that  the  Secretary  allow 
permanent  residents  to  be  eligible  for 
fellowships  in  doctoral  degree  programs 
that  will  lead  to  an  academic  career. 
These  commenters  believe  that  these 
students  are  likely  to  stay  in  the  United 
States  and  that  their  participation  in  the 
program  will  strengthen  the  program  by 
increasing  the  number  of  qualified 
candidates. 

One  commenter  stated  that  the 
distinction  between  eligibility  based  on 
whether  a  fellow  is  pursuing  an 
academic  or  a  nonacademic  career  is 
impossible  to  implement.  This 
commenter  stated  that  most  students 
enrolled  in  doctoral  studies  have  no 
way  of  reliably  predicting  whether  they 
will  in  fact  end  up  in  an  academic  or 
nonacademic  career. 

One  commenter  questioned  the 
meaning  of  §  648.40(d),  which  provides 
that  an  individual  who  satisfies  the 
general  criteria  for  eligibility  in  • 
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§  648.40(a)  and  either  $648.40  (b)  or  (c). 
but  vrho  attends  an  institution  that  does 
not  offer  the  highest  degree  available  in 
their  course  of  study,  is  elimble  for  a 
fellowship  if  the  in^vidual  plans 
subsequently  to  attend  an  institution 
that  offers  this  degree.  This  commenter 
suggested  that  this  requirement  conflicts 
with  the  nature  of  the  program,  which 
awards  grants  to  academic  programs  or 
departments.  The  commenter 
questioned  how  an  institution  could 
receive  funding  to  provide  support  to  a 
group  of  fellows  if  it  did  not  offer  a 
doctoral  degree  in  the  field  in  which 
these  fellows  are  enrolled. 

Discussion:  The  Secretary  agrees  that 
the  same  citizenship  requirements  * 
should  apply  to  all  individuals  applying 
for  fellowships.  The  Secretary  has 
deleted  (uoposed  $  648.40(b)  which 
required  that  individuals  enrolled  in 
doctoral  degree  programs  that  will  lead 
to  an  academic  career  be  citizens  of  the 
United  States. 

The  Secretary  agrees  with  the 
comment  that  a  student  is  unable  to 
determine  whether  he  or  she  will 
ultimately  end  up  in  an  academic 
career.  Section  648.40(c)  of  the 
regulations,  however,  does  not  require 
that  a  student  actually  end  up  in  an 
academic  career — only  that  he  or  she 
certify  that  he  or  she  is  pursuing  this 
career. 

Finally,  an  academic  department  need 
not  offer  the  terminal  degree  in  a 
discipline  to  receive  a  grant  under  this 
program.  Section  942(a)(1)  of  the  HEA 
provides  that  grants  may  be  awarded  to 
academic  departments  and  programs 
and  other  academic  units  of  institutions 
of  higher  education  that  provide  courses 
of  study  leading  to  a  graduate  degree. 
Therefore,  there  is  no  inconsistency  in 
the  regulations. 

Changes:  The  Secretary  has  revised 
propos^  §  648.40  to  apply  the  same 
residency  requirements  to  all 
individuals  applying  for  fellowships. 
The  Secretary  will  no  longer  require  that 
individuals  enrolled  in  doctoral  degree 
programs  leading  to  academic  careers  be 
citizens  of  the  United  States.  The 
Secretary  has  added  a  new  paragraph  to 
§  648.40(a)(8)  requiring  that  ail  eligible 
individuals  be  (1)  United  States  citizens 
or  nationals;  (2)  permanent  residents  of 
the  United  States;  (3)  in  the  United 
States  for  other  than  a  temporary 
purpose  and  who  intend  to  become 
permanent  residents;  or  (4)  permanent 
residents  of  the  Trust  Territory  of  the 
Pacific  Islands.  The  Secretary  also  has 
deleted  proposed  §  648.40  (b)  and  (c). 

Amount  of  a  Stipend — {§  648.51) 

Comments:  One  cmnmenter  suggested 
that  the  amount  of  a  stipend  awarded  to 


a  student  should  be  able  to  exceed  a 
fellow’s  demonstrated  level  of  financial 
need.  The  commenter  believes  that 
limiting  the  amount  of  a  stipend  in  this 
manner  lessmis  the  attractiveness  of 
GAANN  fellowships  to  more  talented 
studmits.  This  commenter  also  believes 
that  this  limitation  causes  accounting 
problems  for  institutions  that  promise 
the  National  Science  Foundation  (NSF) 
amount  to  an  incoming  student,  but  that 
later  can  provide  only  an  amount  equal 
to  the  fellow’s  financial  need. 

Another  commenter  suggested  that 
monies  received  by  a  fellow  from  a 
partial  teaching  assistantship  or  another 
stipend  should  not  be  included  in 
calculating  a  fellow’s  financial  need  for 
the  purposes  of  determining  the  amount 
of  a  fellow’s  stipend. 

Several  commenters  suggested 
changing  §  648.51  of  the  proposed 
regulations.  Two  commenters  suggested 
that  all  fellows  should  receive  stipend 
amounts  equalling  the  NSF  amount 
(adjusted  as  necessary  so  as  not  to 
exceed  the  fellow’s  financial  need), 
regardless  of  whether  they  received 
their  fellowship  prior  to  or  after 
academic  year  1^3-94.  Another 
commenter  suggested  that  all  fellows 
should  receive  the  level  of  support 
provided  under  the  law  prior  to  the 
1992  Amendments,  which  was  the 
fellow's  financial  need  or  $10,000, 
whichever  was  less,  not  the  NSF 
amount. 

Discussion:  The  Secretary  is  not 
authorized  to  provide  a  stipend  amount 
that  exceeds  a  fellow’s  demonstrated 
level  of  financial  need.  Section  945(b)  of 
the  HEA  clearly  provides  that  th«  Wei 
of  stipend  support  must  equal  the 
support  provided  by  NSF  graduate 
fellowships,  "except  such  amount  shall 
be  adjusted  as  necessary  so  as  not  to 
exceed  the  fellow’s  demonstrated  level 
of  need"  (emphasis  added). 

Section  648.9  of  the  regulations 
defines  financial  need  to  mean  the 
fellow’s  financial  need  as  determined 
under  Title  IV,  Part  F,  of  the  HEA  for  the 
period  of  the  fellow’s  enrollment  in  the 
approved  field  of  study  for  which  the 
fellowship  was  awarded.  Title  IV,  Part 
F,  of  the  HEA  sets  forth  a  detailed 
formula  for  determining  financial  need. 

As  a  general  rule,  stipends  awarded 
under  other  financial  assistance 
programs  and  monies  received  from 
teaching  assistantships  would  be  taken 
into  account  in  calculating  financial 
need  under  the  title  IV,  part  F,  needs 
analysis.  Section  471  of  the  HEA 
provides  that  the  amount  of  financial 
need  is  equal  to  the  cost  of  attendance, 
minus  the  expected  family  contribution, 
minus  the  estimated  financial  assistance 
not  received  under  title  IV  of  the  HEA. 


The  estimated  financial  assistance  not 
received  under  title  FV  is  defined  in 
section  480(j)  of  the  HEA  to  include 
“scholarships,  grants,  loans  or  other 
assistance  Imown  to  the  institution  at 
the  time  the  determination  of  the 
student’s  need  is  made  *  *  The 
Secretary  believes  that  stipends 
awarded  under  other  programs  would 
be  treated  as  other  financial  assistance 
in  the  calculation  of  a  student’s 
financial  need.  Similarly,  if  monies 
received  from  teaching  assistantships 
are  received  as  a  form  of  financial 
assistance,  they  would  be  included  in 
calculating  a  student’s  financial  need  as 
estimated  financial  assistance  not 
received  under  title  FV  of  the  HEA. 
Monies  received  from  teaching 
assistantships  that  are  not  treated  as  a 
form  of  financial  assistance  would  be 
counted  as  part  of  a  student’s  adjusted 
gross  income.  A  student’s  adjusted  gross 
income  is  a  major  component  in  the 
calculation  of  the  student’s  expected 
family  contribution. 

Finally,  the  Secretary  does  not  agree 
with  the  suggested  changes  to  §648.51. 
Section  945(b)  provides  that,  in  the  case 
of  stipMsnds  that  are  first  received  in 
academic  year  1993-94,  the  amount  of 
the  stipend  is  set  at  a  level  equal  to  NSF 
fellowships  (adjusted  as  necessary  so  as 
not  to  exceed  a  fellow’s  demonstrated 
level  of  need).  Ffrior  to  the  * 

reauthorization,  the  amoiuit  of  stipends 
received  by  fellows  equalled  $10,000  or 
the  amount  of  the  fellow’s  financial 
need,  whichever  was  less.  This  amount 
was  not  changed  in  the  reauthorization. 
The  Secreteiry  believes  that  since  the 
amount  of  stipends  that  were  first 
received  prior  to  academic  year  1993-94 
was  not  changed  in  the  reauthorization, 
fellows  who  first  received  stipends  prior 
to  this  time  must  continue  to  receive  the 
amounts  provided  under  the  law  as  it 
existed  prior  to  the  reauthorization. 

Changes:  None. 

Supervised  Training  of  Fellows — 

(§§  648.9(b)  and  648.61} 

Comments:  One  commenter  suggested 
clarification  of  §  648.61(a).  which 
provides  that  the  institution  shall 
provide  the  opportunity  for  fellows  to 
provide  instruction  at  the  graduate  or 
undergraduate  level  under  the  guidance 
and  direction  of  faculty  in  the  academic 
department.  The  commenter  inquired 
whether  the  fellow  is  required  to  accept 
this  ‘‘opportunity.’*  The  commenter  also 
inquir^  whether  this  opportunity  must 
coincide  with  the  year  in  which  the 
fellowship  is  awaiiled. 

Discussion:  Fellows  are  required  to 
accept  the  opportunity  to  provide 
instruction  at  the  graduate  or 
undergraduate  level.  The  Secretary  has 
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revised  Uie  defiattioa  el  superuisad 
training  in  §  648.9(b)  and  §  648.61  to 
more  closely  paxaUel  th»  language  at 
sectioa  944Cb|(8)  of  the  statute  whieb 
clearly-  indicates,  that  an  institution  must 
provide  this  activity  as  part  otthe 
fellowship^ 

A  fellow  must  p£owide<iiistructi0aat 
the  graduate  or  undergraduate  level 
within  the  length  of  time  necessary  for 
the  fellow  to  complete  the  course  o£ 
graduate  study  or  five  years,  whichever 
is  less.  Tha  institution  need,  not  provide 
this  opportunity  within  the  first  year  io' 
which  the  fellowship  is  awarded. 

Changes:  The  Secretery  has  revised 
the  definition  of  supervisadtmiiungia 
§  648.9(b)  to  mean  training  provided  to 
fellows  under  the  guidance  and 
direction  of  faculty  in  the  academic 
department.  IP.  addition,  the  Secretary 
has  revised  §  648.61  to  provide  that  the 
institution  shall  provide  to  fellows  at 
least  one  academic  year  of  supervised 
training  m  instruction  at  the  graduate  or 
undergraduate  levef  at  the  schedOle  of  at 
least  a  one-half-tiine  teaching  assistant. 

Use  ofthahisti^tioaal  Payment — 
(§648.62i 

Comments:  Several  commenters 
suggested  dial  the  Secretary  permit  an 
academic  department  to  use  the 
institutional  payment  tu  pay  fbr  a 
fellow’s  travef  books;  software  or  other 
research  supphea  andi  equipment. 
Another  conunantev  st^ested  that  part 
of  the  institutiaBalpcQrnient  shookf  he 
allowed  to  be  set  aside  foe  directors  oi 
fellowship  programs  to  advertise, 
recruit^  and  provide- extea-ckssroemi 
educational  e^eriences  for  fellows. 

Discussion:  The  Secretary  has  revised 
§  648.62  of  the  proposed  reflations  by 
adding^  a  new  §  648.62fid‘  which 
provides  that,  after  payment  of  a 
fellow’s  tuition  and  fe^  the 
institutional  payment  may  be  applied 
against  educidional  expenses  of  a  fellow 
that  are  not  covered  by  tuition  and  fees 
and  are  related  to  the  academic  program 
in  which  the  feUbw  is  enrolled.  These 
expenses  include  the  followingr  (1^1 
Costs  for  rental  or  purchase  oi  any 
books,  materials,  orsupphes  required  of 
students  m  the  same  course  of  study  ;  (2) 
costs  of  computer  hardware,  project 
specific,  software;  «id  other  equipmeid 
prorated  by  the  length  of  the  student’s 
fellowship  over  the  reasonable  life  of 
the  equipment;  p)  membership  fees  of 
professional  associations;  (4^  travel  and 
per  diem  to  pcofessumal  association 
meetings  and  registration  fees;  p.) 
international-  traveU  per  diem„  and 
registration  fees  to  participaie  in 
educational  activities;  (6)  expenses 
incurred  in  research;  and  (7k  costs  of 
reproducing  and  binding  of  educational 


products..  Under  §’64ft.£2(bh  an 
institution  could  use  the  institstuanal; 
ayment  to  cover  a  fellow’s  tranreh 
ooks,  software,  or  odier  research 
supplies,  and  equipment  if  Aese- 
expenses  are  relat^  to  Ae academic 
program  in  which  a  fellbw  is  enrolfed. 

In  addition,  paft  of  Ae  institutional 
payment  could  be  set  aside  to  provide 
extroclassroom'  experiences  for  fellows 
if  Aese  experiences  are  related  to  the 
academic  pFOgranr  in  which  the  fellow 
is  enrolled.  An  institution  could  net  set 
aside  a  part  of  the  institutional  payment, 
however,  to  advertise  and  recruit  for  its 
fellowship  program  since  Aese  would 
be  operational  expenses  raAer  Aan 
direct  fellowship  support.  The  Secretary 
believes  Aat  operational  expenses  are 
noS  sufficiasdy  related  to  the  academic 
program  in  which  Ae  fetfow  ie  enroiled 
to  warrant  st^iport  This  poftcy  applies 
to  all  fellowship  pro^ams  admaiisteied 
by  Ae  DepactmoA 

Chamga:  The  Secictacy  has  revised 
§  648.62  by  addmg  §^646.6ZA)(  which 
provides  that  Ae  institutional'  payment 
may  be  applied  against  expenses  Aai 
are  not  covered  as  tuition:  and  faes  and 
are  related  to  Um  acatfemic  program  A. 
which  the  fellow  is  enroUea. 

Institutional  Matching  Contabution — 
(§648.631 

Comments:.  Several  commenters 
suggested  that  Ae  institutional 
matching  contribution  include,  the 
institution’s,  payment  of  tuitkm  and 
fees.  Several  commenters  also  suggested 
that  an  institution  be  allowedto  use  its 
institutional  matching  eontributkin  to 
supplement  a  fellow’s  stipend.  These 
cornmentera  contend  that  micouragiag 
institutions  to  supplement  a  fellow’s 
stipend  vdll  mcoucage  participiAon  in 
the  program  by  staking  it  mom 
competitive- wi  A  oAer  feHowship 
programs. 

One  commmatev  requested 
clarification!  of  $:64i8'.63(hk.  vAich 
provides  Aat  an  msititotiaamay  not  use 
its  institutional  matching  contribution 
to  ftmd  fellowships  Aat  were  funded:  by 
Ae  institution  priorto  tha  awmrdof  Ae 
grant.  This  commenter  mqiiired  wheAer 
fellovrahips  acquired  by  an  institution 
through  competitive  processes  before 
Ae  award  of  the- grant  must  be  included 
in  the  instifutioiial  matching 
contrftflxtioB. 

Discassioa:  The  Secretary  has  revised 
§  648.63fa)(2k  to.  provide  t^  Ae 
institutional  matiAing  contribtttiaR  may 
be  used  to  pay  for  toition,.  fees,  and  Ae 
costs  listed  in  §  648'.62(b)i  Tha:  Secretary 
has  also  revised  $>648.63(0^41  of  the 
proposed  regulatioiM:  which  provided 
that  the  institotionaLmatchmg 
contribution  may  be  used  to  supplement 


Ae ‘stipend  received,  hy  a  feUow.  Many 
institutions  promise  students  stipends 
Aat  exceed  their  financial  need  as  a  way 
of  enticing  stodenfeto  enrod  at  their 
institution.  The  Saccetory  does  not 
believe  Aat  tha  mstitntional  matching 
contribution  should  ba  used  ids  Ais 
purpose.  The  Secretarv  believes  that  thb 
program  is  need-based,  and.  Aerafore 
any  monies  provided  to  a  fellow  by  an 
institution  as  part  of  its  instiAtional 
matching  contribution  may  not  exceed  a 
fellow’h  financfal  need. 

An  institution  may  not  use  its 
institutional  matchuig  contribution, 
undw^  §  648.6a0i)  of  ^ragafetiuBS,  to 
fund  feUawsh^Aatweaoifcaaded'hy 
Ae  institution  prior  ts  Aaaerardofithe 
grant.  The  Secretary  believes  that  Ais 
rufeapplies  regardless  of  how  a 
particular  type  of  felfowsitip  was 
obtained  by  Ae  institution.  The 
Secretary  believes  Aat  Ae  goal  of  Ais 
program  is  to  fund  additional 
fellowships,  net  to- duplicate  already 
existing  f^lowships. 

Changes:  The  Secretary  has.rev.ised 
§  648.63(a)(2j  to  provide  Aat  Ae 
institutional  matehiiigeeiitrihution.may 
be  used  to  pay  foe  txistioB,  fees,  and  the 
costs  listed  m  §648.62A).  The  Secretary 
has  also  revised  $648.^a)(4l'to 
provide  Aat  an  mstitution  may 
supplement  the  stipend  received  by  a 
fellow  under  §  648.51  A  an  amount  not 
to  exceed:  a  fellow's  financial  seed. 

Intergovemmentaf  Review 

This  program:  is  selgsct  tat  Ae 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  Ae  Executive  order  ia 
to  foster  an  intergovernmental 
partnership  and  a  strengAened 
federalism  by  relying  on  processes 
develcqjed  by  ^itoandi  local 
governments  for  coordimtion.  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance. wiA disorder,  this 
document  is  mtexuled  to  provide  eerfy 
notification  of  Ae  Department’s  specific 
plans  mid  actions  foe  this  program. 

Assessment  of  Education  Impact 

A  Ae  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
wheAer  Ae  proposed  regulations  would 
require  transmission  of  inConnatkui  that 
is  being  gathered  by  or  is  available  ftom 
any  other  agency  or  auAority  of  Ae 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,.  Ae 
Department  has  determined*  Aat  the 
regulations  in  thia  dociimentdo  not 
require  transmission  of  iafbrmatioB  Aat 
is  being  gathered  or  is  available  from 
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any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  648 

College  and  universities.  Grant 
program-education.  Reporting  and 
recordkeeping  requirements. 
Fellowships. 

Dated:  December  7, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.200 — Graduate  Assistance  in 
Areas  of  National  Need  program) 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  part  648  to  read  as  follows: 

PART  64&-GRADUATE  ASSISTANCE 
IN  AREAS  OF  NATIONAL  NEED 

Subpart  A — General 

Sec. 

648.1  What  is  the  Graduate  Assistance  in 
Areas  of  National  Need  program? 

648.2  Who  is  eligible  for  a  grant? 

648.3  What  activities  may  the  Secretary 
fund? 

648  4  What  is  included  in  the  grant? 

648,8  .  What  is  the  amount  of  a  grant? 

648.6  What  is  the  duration  of  a  grant? 

648.7  What  is  the  institutional  matching 
contribution? 

648.8  What  regulations  apply? 

648.9  What  definitions  apply? 

Subpart  B — How  Does  an  Institution  of 
Higher  Education  Apply  for  a  Grant? 

648.20  How  does  an  institution  of  higher 
education  apply  for  a  grant? 

Subpart  C — How  Does  the  Secretary  Make 
an  Award? 

648.30  How  does  the  Secretary  evaluate  an 
application? 

648.31  What  selection  criteria  does  the 
Secretary  use? 

648.32  What  additional  factors  does  the 
Secretary  consider? 

648.33  What  priorities  and  absolute 
preferences  does  the  Secretary  establish? 

Subpart  D— How  Are  Fellows  Selected? 

648.40  How  does  an  academic  department 
select  fellows? 

648.41  How  does  an  individual  apply  for  a 
fellowship? 

Subpart  E— How  Does  the  Secretary 
Distribute  Funds? 

648.50  What  are  the  Secretary’s  payment 
procedures? 

648.31  What  is  the  amount  of  a  stipend? 
648.52  What  is  the  amount  of  the 
institutional  payment? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  the  Institution? 

648.60  When  does  an  academic  department 
make  a  commitment  to  a  fellow  to 
provide  stipend  support? 

648.61  How  must  the  academic  department 
supervise  the  training  of  fellows? 


648.62  How  can  the  institutional  payment 
be  used? 

648.63  How  can  the  institutional  matching 
contribution  be  used? 

648.64  What  are  unallowable  costs? 

648.65  How  does  an  institution  of  higher 
education  disburse  and  return  funds? 

648.66  What  records  and  reports  are 
required  from  the  institution? 

Subpart  G— What  Conditions  Must  Be  Met 
by  a  Fellow  After  an  Award? 

648.70  What  conditions  must  be  met  by  a 
fellow? 

Appendix  to  Part  648 — Academic  Areas 
Authority:  20  U.S.C.  1134, 1134l-1134q-l, 
unless  otherwise  noted. 

Subpart  A — General 

§648.1  What  is  the  Graduate  Assistance  in 
Areas  of  National  Need  program? 

The  Graduate  Assistance  in  Areas  of 
National  Need  program  provides 
fellowships  through  academic 
departments  of  institutions  of  higher 
education  to  assist  graduate  students  of 
superior  ability  who  demonstrate 
Hnancial  need.  The  purpose  of  the 
program  is  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  in 
areas  of  national  need. 

(AuthOTity:  20  U.S.C.  1134l-1134n) 

§  648.2  Who  is  eligible  for  a  grant? 

(a)  The  Secretary  awards  grants  to  the 
following: 

(1)  Any  academic  department  of  an 
institution  of  higher  education  that 
provides  a  course  of  study  that — 

(1)  Leads  to  a  graduate  degree  in  an 
area  of  national  need;  and 

(ii)  Has  been  in  existence  for  at  least 
four  years  at  the  time  of  an  application 
for  a  grant  under  this  part.  ^ 

(2)  An  academic  department  of  an 
institution  of  higher  education  that — 

(i)  SatisHes  the  requirements  of 
pararaaph  (a)(1)  of  this  section;  and 

(ii)  Submits  a  joint  application  with 
one  or  more  eligible  nondegree-granting 
institutions  that  have  formal 
arrangements  for  the  support  of  doctoral 
dissertation  research  with  one  or  more 
degree-granting  institutions. 

(b)  A  formal  arrangement  under 
paragraph  (a)(2)(ii)  of  this  section  is  a 
written  agreement  between  a  degree¬ 
granting  institution  and  an  eligible 
nondegree-granting  institution  whereby 
the  degree-granting  institution  accepts 
students  from  the  eligible  nondegree¬ 
granting  institution  as  doctoral  degree 
candidates  with  the  intention  of 
awarding  these  students  doctorates  in 
an  area  of  national  need. 

(c)  The  Secretary  does  not  award  a 
grant  under  this  part  for  study  at  a 
school  or  department  of  divinity. 

(Authority:  20  U.S.C.  1134, 1134m.  1134n) 


§  648.3  What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  awcurds  grants  to 
institutions  of  higher  education  to  fund 
fellowships  in  one  or  more  areas  of 
national  need. 

(b) (1)  For  the  purposes  of  this  part, 
the  Secretary  designates  areas  of 
national  need  from  the  academic  areas 
listed  in  the  appendix  to  this  part  or 
from  the  resulting  inter-disciplines. 

(2)  The  Secretary  announces  these 
areas  of  national  need  in  a  notice 
published  in  the  Federal  Register. 
(Authority:  20  U.S.C  1134l-1134n) 

§  648.4  What  is  included  in  the  grant? 

Each  grant  awarded  by  the  Secretary 
consists  of  the  following: 

(a)  The  stipends  paid  by  the  Secretary 
through  the  institution  of  higher 
education  to  fellows.  The  stipend 
provides  an  allowance  to  a  fellow  for 
the  fellow’s  (and  his  or  her  dependents’) 
subsistence  and  other  expenses. 

(b)  The  institutional  payments  paid  by 
the  Secretary  to  the  institution  of  higher 
education  to  be  applied  against  each 
fellow’s  tuition,  fees,  and  the  costs 
listed  in  §  648.62(b). 

(Authority:  20  U.S.C.  1134p,  1134q) 

§  648.5  What  is  the  amount  of  a  grant? 

(a)  The  amount  of  a  grant  to  an 
academic  department  may  not  be  less 
than  $100,000  and  may  not  be  more 
than  $750,000  in  a  fiscal  year. 

(b)  In  any  fiscal  year,  no  academic 
department  may  receive  more  than 
$750,000  as  an  aggregate  total  of  new 
and  continuing  grants. 

(Authority:  20  U.S.C.  1134m) 

§  648.6  What  is  the  duration  of  a  grant? 

The  duration  of  a  grant  awarded 
under  this  part  is  a  maximum  of  three 
annual  budget  periods  during  a  three- 
year  (36-month)  project  period. 
(Authority:  20  U.S.C.  1134m) 

§  648.7  What  is  the  institutional  matching 
contribution? 

An  institution  shall  provide,  from 
non-Federal  fonds,  an  institutional 
matching  contribution  equal  to  at  least 
25  percent  of  the  amount  of  the  grant 
received  under  this  part,  for  the  uses 
indicated  in  §  648.63. 

(Authority:  20  U.S.C.  1134o,Jll34p) 

§648.8  What  regulations  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

’(1)  34  CFR  Part  74  (Administration  ot 
Grants  to  Institutions  of  Higher 
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Education,  Hospitafe,  afui  Nonprofit 
Organizations). 

(2}  34  CPR  Part  75  (Dfrecf  Oant 
Progrania). 

(3)  34  CFR  Fart  77  fDtfinMons  tbaV 
Apply  to Dapggtmwat  ReguIatuiiiisK 

(4)  34  CFR  Part  79^  f&rtei^overHnmrtsd 
Review  of  Dopaftment  of  Ed^Katioir 
Programs  and  Activities). 

(S>  34  CFR  Fart  82  (New  Restrictions 
oaLoU)ying^ 

(6)  34  CFR  Part  85  (Govommantwidie 
Debameenfe  and  Suspension 
(Nonprocursmeirt)  and 
Govemmentwide  Requirements  fiu 
Dru^Ftue  Workplace'  (Graetsl). 

(7)  34  CFR  Part  86  (Drug-F^  Scfaoc^ 
and  Campuses-X 

(b)  The  iegu\iattona  in  tfa»  part. 

(Authority:  20  U.S.C  11341, 1134m) 

§  648.9  What  definitione  apply? 

(a)  Definitions  in  EDGAK  The 
following  terms  used  m  diis  part  are 
defined  m  34  CFR  TT.lr 
Applicant 

Application 

Award 

Budget 

Budget  period 

Department 

EDGAR 

Equipment 

Grant 

Nonprofit 

Project  period 

Secretary 

Supplies 

(b)  Other  (f^htitkms.  The  foHowing 
definitions  also-  apply  to  this  part: 

Academic  department  means  any 
department,  program,  unit,  or  any  odier 
admirristradve  subdivision  of  an 
institudoD  of  hig^ter  educatkxr  thet — 

(i)  Direetfy  atministers  or  soperrnes 
post-baccalaureate  instruction  in  a 
specific  dSscrphne;  and 

(ii)  Bas  die  au^ority  toerward 
academic  course  credit  acceptable  to 
meet  degree  requirements  at  an 
instituticm  of  higher  education. 

Academic  fiemt  means  an  area  of 
study  in  an  acadenHC  d^astment  within 
an  insdtutfoR’  of  hi'^ier  education  other 
than  a  sdiool  or  depertment  €>#  divnnly. 

Academic  yesr  means  the 
period  commmieing  witli  the  faN 
instructional  term  of  the  institution. 

Apphcedon  pedPd  means  the  period 
in  which  the  Secretary  s(riici^ 
applications  for  this  program. 

Discipline  mesms  a  braaeh  of 
instruction  €ir  leaning. 

Eligible  non-degree  grcurting' 
institutkm  means  aoy.  inetitiitica  that — 

(i)  Conducts  poetrbaecailauraalo 
acadtemic  pwogmss  of  study  tml  does 
not  aw»d  db^inal  degrees  iri*  an  area  of 
national  ne^ 


(ii) lls  described  he  sectkne  504 of 
the  Internal  Revenue  Codoof  1966  ai^ 
is  exempt  from  tax  under  section  501(a). 
of  the  C^e; 

(iii)  Is  organized  and  operated 
suhstantialTy  to  conduct  scientific  and 
cultural  research  and  graduate  training 
programs; 

(iv)  Is  not  a  private  foundation; 

(v)  Has  academic  pecsomisl  for 
instruction  and  counsefing  who  meet 
the  standards  of  the  institution  of  haghsc 
education  in  which  the  students  are 
enrolled:  and 

(vil  Has  neceesary  reseiechi  reeouroes 
not  otherwise  readily  availabtoiir  the 
institutions  hi  which  shtdeaisare 
enrolled. 

Fees  meae  noa-refruadd^la  idmzges 
paid  by  a  pabiete  stmdmrt  fcx  services, 
matevi^,  mid  supplies  bat  are  sot 
included  withia  tuitum  charged  by 

the  institution  is  whicds  ba  student  ir 
enrolled. 

Fellow  means  a  rucipieiit  el  a 
fellowship  under  bis  part. 

Fellowship  means  an  award  made  by 
an  instihrtiorr  of  higher  aducatkm  to  an 
inifividtml  for  gradnato  sttody  under  bis 
part  at  the  institution  of  hig^r 
education. 

Financial  need  means  ba  fellow’s 
financial  need  as  determined  undhr  titte 
IV,  part  F,  of  the  fffiA  for  be  period  of 
be  fellow’'s  enrolbnent  in.  be  approved 
academic  field  of  study  for  which  be 
fellowship  was  awarded. 

Generat operationat  overhead  means 
non-instructional  expenses  incurred  by 
an  academic  department  in  be  nonnal 
administration  and  conduct  of  its 
academic  program,  including  be  costs 
of  supervision.,  recruitment,  capital 
outlay,  debt  service,  indirect  costs,  or 
any  other  costs  not  indodiad  in  be 
determination  of  tuilkm  and  non- 
refundable  fee  chaigas. 

Craduate  student  means  an 
individual  enrolled  in  a  program  of 
post-baccalaureate  study  a*  an 
institution  of  h^her  education. 

Graduate  stud^  means  any  pro^am  of 
postbacealanceate.  stady  at  an  cnstitation 
of  higher  edueatioiL. 

HEA  means  the  Higher  Education  Act 
of  1965.  as  amendsd. 

Highest  possibie  deg/ree  amdiabkt 
means  a  doclBrala!  isk  m  acacfenaac  field 
or  a  master’s  depae;.  prafesakaid 
degree,  os  cber  post-baccafaneete 
degree  if  a  doctBaate;  is  aot  aivmhible  in 
that  academic  field. 

Iimtitutioa  higher  edueatioa 
(Institutwmfmaems  an  instilutieB  of 
higher  education,  ober  then  a  school  or 
department  of  divinity,  as  defined  m 
section  1201|»)>ofbeHEi%. 


Inter-discipime  means  a  course,  of 
study  bat  mvoives  academic  fields  b 
two  or  more  dlscipfines. 

Minority  means  Alhskan  Native, 
American  Indian^  Asieik-AmeBican. 

Black  (African-AaMskank.  Htopenrc 
American,  Native  Hawaiian^  ot  Pacific 
Islander. 

Multi-disdpUaary  applicatioa  means 
an  ap^dication  bat  requests  fellowships 
for  more  ban  a  single  academic 
department  in.  areas  of  nationef  need 
designated  as  priorities  by  be  Saerotary 
under  bis  part. 

Ptoiect  means  ba  activities  necessary 
to  assist,  whebar  fronsg^ant  fund&ar 
institutijonal  resourcas.  feUouia  m  be 
successhd  eompletion  of  their 
desi^mted  educational  pco^eras 
Satisfactory  progress  means  bat  a 
fello.w  meets  or  exceeds  be  insthution’s 
criteria  and  standacds  estaUidied  fm  a 
graduate  student’s  continued  status  as 
an  applicant  for  the  gradnata  degree  b 
the  academic  field  fiu  which  the 
fellowship  was  awarded. 

School  or  department  of  dhdnky 
means  an  Lastitntion,  ox  an  academic 
department  of  an  institutknir  whose 
program,  is  specifically  for  the  aducation 
of  students  to  prepare  bam  to  become 
minisiers  of  religion  or  to  enter  into 
some  ober  religious  vocation,  or  to 
prepare  bem  to  leech  theologjeal 
subjects. 

Students  from  traditionally 
underrepresented  backgrounds  xnesm 
women,  and  minorities  who.  traditionally 
are  underrepreseolad  in  areas  of 
national  ne^  as  desi^ratad  by  ba  . 
Secretary. 

Supervised  training  maaaas  trainiog 
provided  to  fellows  under  be  gufdaeca 
and  direction  of  faculty  in  the  academic 
department.. 

Tuition  means  the  ehatgp  fiar 
instruction  by  ba  institulioa  of  higher 
education  in  which  be  feUow  is 
enrolled. 

Underrepresented  in  arees't^  ruttioxud 
need  means  propcutionate 
representation  as  measured  by  degree 
recipients,  that  is  less  than  ba 
propostionate  representation  in  ba 
general  pnpnUtinn.,  as  indicated  by — 

(i)  The  most  current  edition  of  ba 
Department’s  Dig/est  of  Educational 
Statistic^ 

(iU  The  National  Research  GaunciTs 
Doctorate  Becipfents  from  United  States 
Universities^ 

**  (iii)  Other  standard  stalisUcaf 
references,  as  announced  aantialTy  in 
be  Federal  Registec  notice  inviting 
applications  for  new  awards  under  this 
program;  or 

(iv)  As  docuntenled  by  Ratkmal 
survey  data  submitted  to  and  accepted 
by  be  Secretary  on  a  easa-by>casa<  basis. 


jL.. 
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(Authority:  20  U.S.Q  1134l-1134q) 

Subpart  B — How  Does  an  Institution  of 
Higher  Education  Apply  for  a  Grant? 

§648.20  How  does  an  Institution  of  higher 
education  apply  for  a  grant? 

(a)  To  apply  for  a  grant  under  this 
part,  an  institution  of  higher  education 
shall  submit  an  application  that 
responds  to  the  appropriate  selection 
criteria  in  §  648.31. 

(b)  In  addition,  an  application  for  a 
grant  must — 

(1)  Describe  the  current  academic 
program  for  which  the  grant  is  sought; 

(2)  Request  a  specific  number  of 
fellowships  to  be  awarded  on  a  full-time 
basis  for  die  academic  year  covered 
under  the  grant  in  each  academic  field 
included  in  the  application; 

(3)  Set  forth  policies  and  procedures 
to  ensure  that  in  making  fellowship 
awards  under  this  part  the  institution 
will  seek  talented  students  from 
traditionally  underrepresented 
backgrounds; 

(4)  Set  forth  policies  and  procedures 
to  assure  that  in  making  fellowship 
awards  under  this  part  the  institution 
will  inake  awards  to  individuals  who 
satisfy  the  requirements  of  §  648.40; 

(5)  Set  forth  policies  and  procedures 
to  ensure  that  Federal  funds  made 
available  under  this  part  for  any  fiscal 
year  will  be  used  to  supplement  and,  to 
the  extent  practical,  increase  the  funds 
that  otherwise  would  be  made  available 
for  the  purposes  of  this  part  and,  in  no 
case,  to  supplant  those  hinds; 

(6)  Provide  assurances  that  the 
institution  will  provide  the  institutional 
matching  contribution  described  in 
§648.7; 

(7)  Provide  assurances  that,  in  the 
event  that  funds  made  available  to  the 
academic  department  under  this  part  are 
insufficient  to  provide  the  assistance 
due  a  student  under  the  commitment 
entered  into  between  the  academic 
department  and  the  student,  the 
academic  department  will  endeavor, 
from  any  funds  available  to  it,  to  fulfill 
the  commitment  to  the  student; 

(8)  Provide  that  the  institution  will 
comply  with  the  requirements  in 
subpart  F;  and 

(9)  Provide  assurances  that  the 
academic  department  will  provide  at 
least  one  year  of  supervised  training  in 
instruction  to  students  receiving 
fellowships  under  this  program. 

(c)  In  any  application  period,  an 
academic  department  may  not  submit 
more  than  one  application  for  new 
awards. 

(Approved  by  the  Ofiice  of  Management  and 
Budget  under  control  number  1840-0604) 
(Authority:  20  U.S.C.  1134o) 


Subpart  C--How  Does  the  Secretary 
Make  an  Award? 

§648.30  How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
in  §648.31. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  1134m,  llJ4o) 

§ 648.31  What  selection  criteria  doea  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Meeting  the  purposes  of  the 
program.  (7  points)  The  Secretary 
reviews  each  application  to  determine 
how  well  the  project  will  meet  the 
purposes  of  the  program,  including  the 
extent  to  which — 

(1)  The  applicant’s  general  and 
sp>ecific  objectives  for  the  project  are 
realistic  and  measurable; 

(2)  The  applicant’s  objectives  for  the 
project  seek  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  at  the 
institution  and  at  State,  regional,  or 
national  levels; 

(3)  The  applicant’s  objectives  seek  to 
institute  policies  and  procedures  to 
ensure  the  enrollment  of  talented 
graduate  students  fi-om  traditionally 
underrepresented  backgrounds;  and 

(4)  The  applicant’s  objectives  seek  to 

institute  policies  and  procedures  to 
ensure  that  it  will  award  fellowships  to 
individuals  who  satisfy  the 
requirements  of  §  648.40.  ^ 

(d)  Extent  of  need  for  the  project.  (5 
points)  The  Secretary  considers  the 
extent  to  which  a  grant  under  the 
program  is  needed  by  the  academic 
department  by  considering — 

(1)  How  the  applicant  identified  the 
problems  that  form  the  specific  needs  of 
the  project; 

(2)  The  specific  problems  to  be 
resolved  by  successful  realization  of  the 
goals  and  objectives  of  the  project;  and 

(3)  How  increasing  the  number  of 
fellowships  will  meet  the  specific  and 
general  objectives  of  the  project. 

(c)  Quality  of  the  graduate  academic 
program.  (25  points)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  the  current  graduate 
academic  program  for  which  project 
funding  is  sought,  including — 

(1)  The  course  offerings  and  academic 
requirements  for  the  graduate  program; 

(2)  The  qualifications  of  the  faculty, 
including  education,  research  interest, 
publications,  teaching  ability,  and 
accessibility  to  graduate  students; 


(3)  The  focus  and  capacity  for 
research;  and 

(4)  Any  other  evidence  the  applicant 
deems  appropriate  to  demonstrate  the 
quality  of  its  academic  program. 

(d)  Quality  of  the  supervised  teaching 
experience.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  the  teaching  experience 
the  applicant  plans  to  provide  fellows 
under  this  program,  including  the  extent 
to  which  the  project — 

(1)  Provides  each  fellow  with  the 
required  supervised  training  in 
instruction; 

(2)  Provides  adequate  instruction  on 
effective  teaching  techniques; 

(3)  Provides  extensive  supervision  of 
each  fellow’s  teaching  performance;  and 

(4)  Provides  adequate  and  appropriate 
evaluation  of  the  fellow’s  teaching 
performance. 

(e)  Recruitment  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant’s 
recruitment  plan,  including — 

(1)  How  the  applicant  plans  to 
identify,  recruit,  and  retain  students 
from  traditionally  underrepresented 
backgrounds  in  the  academic  program 
for  which  fellowships  are  sought; 

(2)  How  the  applicant  plans  to 
identify  eligible  students  for 
fellowships; 

(3)  The  past  success  of  the  academic 
department  in  enrolling  talented 
graduate  students  from  traditionally 
underrepresented  backgrounds;  and 

(4)  The  past  success  of  the  academic 
department  in  enrolling  talented 
graduate  students  for  its  academic 
program. 

(0  Project  administration.  (7  points) 
The  Secretary  reviews  the  quality  of  the 
proposed  project  administration, 
including — 

(1)  How  the  applicant  will  select 
fellows,  including  how  the  applicant 
will  ensure  that  project  participants 
who  are  otherwise  eligible  to  participate 
are  Selected  without  regard  to  race, 
color,  national  origin,  religion,  gender, 
age,  or  disabling  condition; 

(2)  How  the  applicant  proposes  to 
monitor  whether  a  fellow  is  making 
satisfactory  progress  toward  the  degree 
for  which  the  fellowship  has  been 
awarded; 

(3)  How  the  applicant  proposes  to. 
identify  and  meet  the  academic  needs  of 
fellows; 

(4)  How  the  applicant  proposes  to 
maintain  enrollment  of  graduate 
students  from  traditionally 
underrepresented  backgrovmds;  and 

(5)  The  extent  to  which  the  policies 
and  procedures  the  applicant  proposes 
to  institute  for  administering  the  project 
are  likely  to  ensure  efficient  and 
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effective  project  implementation, 
including  assistance  to  and  oversight  of 
the  project  director. 

Institutional  commitment.  (16 
points)  The  Secretary  reviews  each 
application  for  evidence  that — 

(1)  The  applicant  will  provide,  from 
any  funds  available  to  it.  sufficient 
funds  to  support  the  financial  needs  of 
the  fellows  if  the  funds  made  available 
under  the  program  are  insufficient; 

(2)  The  institution’s  social  and 
academic  environment  is  supportive  of 
the  academic  success  of  students  hum 
traditionally  underrepresented 
backgrounds  on  the  applicant’s  campus; 

(3)  Students  receiving  fellowships 
under  this  program  will  receive  stipend 
support  for  the  time  necessary  to 
complete  their  courses  of  study,  but  in 
nopase  longer  than  5  years;  and 

(4)  The  applicant  demonstrates  a 
financial  commitment,  including  the 
nature  and  amount  of  the  institutional 
matching  contribution,  and  other 
institutional  commitments  that  are 
likely  to  ensure  the  continuation  of 
project  activities  for  a  significant  period 
of  time  following  the  period  in  which 
the  project  receives  Federal  financial 
assistance. 

(h)  Quality  of  key  personnel.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  Quality  of 
key  personnel  the  applicant  plans  to  use 
on  th^roject,  including — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  other  key 
personnel  to  be  used  in  the  project; 

(3)  The  time  commitment  of  Key 
personnel,  including  the  project 
director,  to  the  project;  and 

(4)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  ffiat  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  religion,  gender, 
age,  or  disabling  condition,  except 
pursuant  to  a  lawful  affirmative  action 
plan. 

(i)  Budget.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(1)  The  applicant  shows  a  clear 
understanding  of  the  acceptable  uses  of 
program  fimc^;  and 

(2)  The  costs  of  the  project  are 
reasonable  in  relation  to  ffie  objectives 
of  the  project. 

(j)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  methods  of 
evaluation — 

(1)  Relate  to  the  specific  goals  and 
measurable  objectives  of  the  project; 

(2)  Assess  the  efiect  of  the  project  on 
the  students  receiving  fellowships 


under  this  program,  including  the  effect 
on  persons  of  different  racial  and  ethnic 
backgrounds,  genders,  and  ages,  and  on 
persons  with  disabilities  who  are  served 
by  the  project; 

(3)  List  both  process  and^iroduct 
evaluation  questions  for  ea^  project 
activity  and  outcome,  including  diose  of 
the  management  plan; 

(4)  Des^be  both  the  process  and 
product  evaluation  measures  for  each 
project  activity  and  outcome; 

(5)  Describe  the  data  collection 
procedures,  instruments,  and  schedules 
for  effective  data  collection; 

(6)  Describe  how  the  applicant  will 
analyze  and  report  the  data  so  that  it  can 
make  adjustments  and  improvements  on 
a  re^lar  basis;  and 

(7)  Include  a  time-line  chart  that 
relates  key  evaluation  processes  and 
benchmarks  to  other  project  component 
processes  and  benchmarks. 

(k)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  makes 
available  to  graduate  students  receiving 
fellowships  under  this  program, 
including  facilities,  equipment,  and 
supplies. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0604) 
(Authority:  20  U.S.C.  1134ni-1134p) 

§648.32  What  additional  factors  does  the 
Secretary  consider? 

(a)  Continuation  awards.  (1)  Before 
funding  new  applications,  the  Secretary 
gives  preference  to  grantees  requesting 
their  second  or  third  year  of  funding. 

(2)  If  appropriations  for  this  program 
are  insufficient  to  fund  all  continuation 
grantees  for  the  second  and  third  years 
at  the  approved  funding  level,  the 
Secretary  prorates  the  available  funds,  if 
any,  among  the  continuation  grantees 
and,  if  necessary,  awards  continuation 
grants  of  less  than  $100,000. 

(b)  Equitable  distribution.  In  awarding 
grants,  the  Secretary  will,  consistent 
with  an  allocation  of  awards  based  on 
the  quality  of  competing  applications, 
ensure  the  following: 

(l)  An  equitable  geographic 
distribution  of  grants  to  eligible 
applicant  institutions  of  higher 
education. 

(2)  An  equitable  distribution  of  grants 
to  eligible  applicant  public  and  eligible 
applicant  private  institutions  of  hi^er 
education. 

(Authority:  20  U.S.C.  1134m-1134p) 

§648.33  Whet  priorHiee  and  absoliite 
preferences  does  the  Secretary  establish? 

(a)  For  each  application  period,  the 
Secretary  establi^es  as  an  area  of 
national  need  and  gives  absolute 


preference  to  one  or  more  of  the  general 
disciplines  and  sub-disciplines  listed  as 
priorities  in  the  appendix  to  this  part  or 
the  resulting  interdisciplines. 

(b)  The  Secretary  announces  the 
absolute  preferences  in  a  notice 
published  in  the  Federal  Register. 
(Authority:  20  U.S.C  1134l-1134n) 

Subpart  D— How  Are  Fellows 
Selected? 

§648.40  How  does  an  academic 
department  select  fellowa? 

(a)  In  selecting  individuals  to  receive 
fellowships,  an  academic  department 
shall  consider  only  individuals  who— 

(1)  Are  currently  enrolled  as  graduate 
students,  have  been  accepted  at  the 
grantee  institution,  or  are  enrolled  or 
accepted  as  graduate  students  at  an 
eligible  nondegree-granting  institution; 

(2)  Are  of  superior  ability; 

(3)  Have  an  excellent  academic 
record; 

(4)  Have  financial  need; 

(5)  Are  planning  to  pursue  the  highest 
possible  degree  available  in  their  course 
of  study; 

(6)  Are  planning  a  career  in  teaching 
or  research; 

(7) Are  not  ineligible  to  receive 
assistance  under  34  CFR  75.60;  and 

(8) (i)  Are  United  States  citizens  or 
nationals; 

(ii)  Are  permanent  residents  of  the 
United  States; 

(iii)  Are  in  the  United  States  for  other 
than  a  temporary  purpose  and  intend  to 
become  permanent  residents;  or 

(iv)  Are  permanent  residents  of  the 
Trust  Territory  of  the  Pacific  Islands. 

(b)  An  individual  who  satisfies  the 
eligibility  criteria  in  paragraph  (a)  of 
this  section,  but  who  attends  an 
institution  that  does  not  offer  the 
highest  possible  degree  available  in  the 
individual’s  course  of  study,  is  eligible 
for  a  fellowship  if  the  individual  plans 
to  attend  subseouently  an  institution 
that  offers  this  aegree. 

(Authority:  20  U.S.C.  11341, 1134m,  1134o) 

§648.41  How  doee  an  individual  apply  for 
a  fellowahip? 

An  individual  shall  apply  directly  to 
an  academic  department  of  an 
institution  of  highe;  education  that  has 
received  a  grant. 

(Authority:  20  U.S.C  11341, 1134p) 

ir- 

Subpart  E— How  Does  the  Secretary 
Distribute  Funds? 

§648.50  What  are  the  Secretary's  payment 
procedures? 

(a)  The  Secretary  awards  tc  the 
institution  of  higher  education  a  stipend 
and  an  institutional  payment  for  each 
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individual  awarded  a  fellowship  under 
this  part 

(b)  If  an  academic  department  of  an 
institution  of  higher  educatiim  is  unable 
to  use  all  of  the  amounts  available  to  it 
under  this  part,  the  Secretary  reallots 
the  amounts  not  used  to  academic 
departments  of  other  institutions  of 
hi^er  education  for  use  in  the 
ac^emic  year  following  the  date  of  the 
reallotment. 

(Authority;  20  U.SX:.  1134ii.  1134p.  1134q} 
f 648.51  What  is  the  amount  of  a  stipend? 

(a)  For  a  fellowship  initially  awarded 
for  an  academic  year  prior  to  the 
academic  year  1993-94,  the  institution 
shall  pay  the  fellow  a  sUpmid  in  an 
amount  that  equals  the  fellow’s 
financial  need  or  $10,000,  whichever  is 
less. 

(b)  For  a  fellowship  initially  awarded 
for  the  acadmnic  year  1993-94,  or  any 
succeeding  academic  year,  the 
institution  shall  pay  t^  fellow  a  stipend 
at  a  level  of  siq>port  equal  to  that 
provided  by  the  National  Science 
Foundation  ^duate  fellowships, 
exc^  that  this  amount  must  be 
adjusted  as  necessary  so  as  not  to 
exceed  the  firilow’s  demonstrated  levri 
of  financial  need.  The  Secretary 
announces  die  amount  of  the  stipend  in 
a  notice  published  in  the  Federal 
Regisler. 

(Authority:  20  U.S.C  1134p) 

f6484n  WhatielheaaMMintoflha 
institutional  poymenl? 

For  academic  year  1993-1994,  the 
amount  oi  the  ixMtitutioDal  payment 
received  by  an  institution  of  higher 
eduction  for  each  student  awarded  a 
fellowship  at  the  institution  is  $9,00a 
Thereafter,  the  Secretary  adjusts  t^ 
amount  of  die  institutional  payment 
annually  in  accordance  with  inflation  as 
determiiied  by  the  United  St^es 
Department  of  Lriior’s  Consumer  Price 
Index  for  the  previous  calendar  year. 
The  Secretary  announces  ^  amount  of 
the  instituticmal  paymoit  in  a  notice 
puUi^d  in  the  Federal  R^tew. 
(Audiartty:  20  U.S.C  1134q) 

Subpart  F  Aiatha 
AdtnlnltlrUva  naapommilMas  of  the 
fostitution? 

f648J0  When  does  an  aeademio 
tlipahmantmaheaBonanlhiienHealellew 
to  provide  sllpond  suppoft? 

fe)  An  academic  d^paxtmmit  makes  a 
commitment  to  a  foHow  at  anv  point  in 
his  or  her  graduate  study  for  the  length 
of  time  necessary  for  the  fallow  to 
complete  the  course  (rf  graduate  study, 
but  in  no  case  longer  tfam  five  years. 


(b)  An  academic  department  shall  not 
m^e  a  cmnmitment  under  paragraph  (a) 
of  this  section  to  provide  stipend 
support  unless  the  academic  department 
has  determined  that  adequate  funds  are 
available  to  fulfill  the  commitment 
either  from  funds  received  or 
anticipated  under  this  part  or  from 
institutional  funds. 

(Authority:  U.S.C  1134p) 

1648.61  How  must  the  acsdemie 
department  supervise  the  trah^lng  of 
wrowwt 

The  institution  shall  mnvide  to 
fellows  at  least  one  academic  year  of 
supervised  training  in  instruction  at  the 
graduate  or  under^aduate  level  at  the 
schedule  of  at  least  one-half-time 
teaching  assistant. 

(Authority:  20  U.S.C  1134o) 

$648.62  How  can  the  inetitutionol  paqiment 
boused? 

(a)  The  institutional  payment  must  be 
firk  applied  against  a  nllow’s  tuition 
and  f^. 

(b)  After  payment  of  a  fellow’s  tuititm 
and  fees,  tlm  institutional  payment  may 
be  applied  against  educational  expenses 
of  the  fellow  that  are  not  covered  hr 
tuition  and  fees  and  are  rriated  to  the 
academic  program  in  which  the  fellow 
is  enrolled.  These  expenses  include  tiie 
following: 

(1)  Coks  for  rental  or  purdiase  of  any 
boolu,  materials,  or  supplim  required  of 
students  in  the  same  course  of  kudy. 

(2)  Costs  of  computer  hardware, 

projwft  specific  software,  and  other 
equipment  prorated  by  the  lei^th  of  the 
student’s  fellowship  over  the  lewonaUe 
life  of  the  eq;uipment.  ^ 

(3)  Membenmip  fees  of  professional 
asMdatioDS. 

(4)  Travri  and  per  diem  to 
professional  assodation  meetings  and 
redstration  fees. 

(5)  Intunatkmal  travel,  per  dimn,  uul 
regikration  fees  to  pvticipate  in 
educational  activity 

(6)  Expenses  incurred  in  resoardt. 

(7)  Coks  of  reprodudng  and  binding 
of  educational  (nroducts. 

(c)  The  institutional  payment  must 
supplement  and,  to  the  extent  practical, 
increase  tiw  fun^  that  would  othnrwise 
be  made  available  for  the  purpose  of  the 
progrun  and,  in  no  case,  to  supplut 
institutional  funds  currently  a^laMe 
for  feUowriiips. 

(Authcxity:  20  U.S.C  1134o-1134<^ 

$64843  How  can  the  Iwetitutlonat 
matching  cenlribuHon  be  used? 

(a)  The  institutional  matdiing 
contributioR  may  be  used  to¬ 
ll)  Provide  admtional  fetlowsbips  to 
grkiuate  students  who  are  not  already 


receiving  fellowships  under  this  part 
and  who  satisfy  the  requirements  of 
§  648.40; 

(2)  Pay  for  tuition,  fees,  and  the  costs 
listed  in  §  648.62(b): 

(3)  Pay  for  costs  of  providing  a 
fellow’s  instruction  t^  are  not 
included  in  the  tuition  or  fees  paid  to 
the  institution  in  vdiich  the  fellow  is 
enrolled;  and 

(4)  Supplement  the  stipend  received 
by  a  fellow  under  §648.51  in  an  amount 
not  to  exceed  a  fellow’s  financial  need. 

(b)  An  institution  may  not  use  its 
institutional  matching  contribution  to 
fund  fellowships  that  were  funded  by 
the  institution  prior  to  the  award  of  the 
grant. 

(Authority:  20  U.S.C  11341, 11340, 1134p) 

$648.64  Whet  are  unanawaMe  costs? 

Neither  grant  funds  nor  the 
institutional  matching  funds  may  be 
used  to  pay  for  generd  operational 
overhead  costs  of  the  academic 
department. 

(Authority:  20  U4.C  1134ni.  1134q) 

$648.65.  How  does  the  ifwtitution  of  higher 
education  cHaburaa  and  return  (unda? 

(a)  An  institution  that  receives  a  grant 
shall  diriiurse  a  stipend  to  a  fellow  in 
accordance  with  its  regular  payment 
schedule,  but  riiall  not  make  less  than 
one  parent  per  academic  term. 

(bj  It  a  fellow  withdraws  frmn  an 
inkitution  before  completion  of  an 
academic  term,  the  inkitution  may 
award  the  fellowrship  to  another 
individual  who  satisfies  the 
reouirements  in  §  648.40. 

(c)  If  a  fellowship  is  vacated  or 
discontinued  for  any  pwiod  of  time,  the 
institution  shall  return  a  prorated 
pmtion  of  the  institutional  payment  and 
imexpended  stipend  funds  to  the 
Secrkary,  unleM  the  Secretary 
authorim  the  use  of  those  funds  fot  a 
sxibsequent  project  period.  The 
institution  shall  return  the  prorated 
portion  of  the  institutional  payment  and 
unexpended  stipend  funds  at  a  time  and 
in  a  manner  determined  by  the 
Secretary. 

(d)  If  a  fellow  withdraws  frtxn  an 
institutkm  befr»e  the  com{deti(»  of  the 
academic  term  for  which  Ite  or  she 
received  a  stipend  installment,  the 
fellow  shall  return  a  prorated  portion  <d 
the  stipmd  installment  totiie  institution 
at  a  time  sold  in  a  manner  determined 
by  tile  Secretary. 

(Audiority;  20  U.SX1 1134p,  1134q) 

$64846  What  records  and  reports  are 
required  from  the  Inetitutlon? 

(a)  An  institution  of  hidior  education 
thk  receivae  a  grant  shell  provide  to  the 
Secretary,  priw  to  the  raoaipt  of  grant 
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funds  for  disbursement  to  a  fellow,  a 
certification  that  the  fellow  is  enrolled 
in,  is  making  satisfactory  pro^ss  in, 
and  is  devoting  essentially  full  time  to 
study  in  the  academic  field  for  which 
the  ^nt  was  made. 

(b)  An  institution  of  higher  education 
that  receives  a  grant  shall  keep  records 
necessary  to  establish — 

(1)  That  each  student  receiving  a 
fellowship  satisfies  the  eligibility 
reouirements  in  §  648.40; 

(2)  The  time  and  amovmt  of  all 
disbursements  and  return  of  stipend 
payments; 

(3)  The  appropriate  use  of  the 
institutional  payment;  and 

(4)  That  assurances,  policies,  and 
procedures  provided  in  its  application 
have  been  satisfied. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0604) 
(Authority:  20  U.S.C  1134m-1134q) 

Subpart  G— What  Conditions  Must  Be 
Met  by  a  Fellow  After  an  Award? 

§  648.70  What  conditiona  must  be  met  by 
a  fellow? 

To  continue  to  be  eligible  for  a 
fellowship,  a  fellow  must — 

(a)  Maintain  satisfactory  progress  in 
the  program  for  which  the  fellowship 
was  awarded; 

(b)  Devote  essentially  full  time  to 
study  or  research  in  the  academic  field 
in  which  the  fellowship  was  awarded; 
and 

(c)  Not  engage  in  gainful  employment, 
except  on  a  part-time  basis  in  teaching, 
research,  or  similar  activities 
determined  by  the  academic  department 
to  be  in  support  of  the  fellow’s  progress 
toward  a  degree. 

(Authority:  20  U.S.C  1134p) 

Appendix  to  Part  648 — Academic  Areas 

The  Secretary  may  give  an  absolute 
preference  to  any  of  the  academic  areas 
listed  as  disciplines  or  subdisciplines 
below,  or  the  resulting  inter-disciplines. 
The  list  was  derived  from  the 
Classification  of  Instructional  Programs 
(CIP)  developed  by  the  Office  of 
Educational  Research  and  Improvement 
of  the  U.S.  Department  of  Education  and 
includes  tlie  instructional  programs  that 
may  constitute  coinses  of  studies 
toward  graduate  degrees.  The  code 
number  to  the  left  of  each  discipline  and 
subdiscipline  is  the  Department’s 
identification  code  for  that  particular 
type  of  instructional  program. 

05.  Area,  Ethnic,  and  Cultural  Studies 
05.01  Area  Studies 
05.02  Ethnic  and  Cultiuel  Studies 
11.  Computer  and  Information  Sciences 
11.01  Computer  and  Information  Sciences, 
General 


11.02  Computer  Programming 
11.04  Information  Sciences  and  Systems 
11.05  Computer  Systems  Analysis 
11.07  Computer  Science 

13.  Education 

13.01  Education,  General 
13.02  Bilingual/Bicultural  Education 
13.03  Curriculum  and  Instruction 
13.04  Edpeation  Administration  and 
Supervision 

13.05  Educational/Instructional  Media 
Design 

13.06  Educational  Evaluation,  Research, 
and  Statistics 

13.07  International  and  Comparative 
Education 

13.08  Educational  Psychology 
13.09  Social  and  Philosophical  Foundations 
of  Education 

13.10  Special  Education 

13.11  Student  Counseling  and  Personnel 
Services 

13.12  General  Teacher  Education 

13.13  Teacher  Education,  Specific 
Academic,  and  Vocational  Programs 

13.14  Teaching  English  as  a  Second 
Language/Foreign  Language 

14.  Engineering 

14.01  Engineering,  General 
14.02  Aerospace,  Aeronautical,  and 
Astronautical  Engineering 
14.03  Agricultural  Engineering 
14.04  Architectural  Engineering 
14.05  Bioengineering  and  Biomedical 
Engineering 

14.06  Ceramic  Sciences  and  Engineering 
14.07  Chemical  Engineering 
14.08  Civil  Engineering 
14.09  Computer  Engineering 

14.10  Electrical.  Electronic,  and 
Communications  Engineering 

14.11  Engineering  Mechanics 

14.12  Engineering  Physics 

14.13  Engineering  Science 

14.14  Environmental/Environmental  Health 
Engineering 

14.15  Geological  Engineering 

14.16  Geophysical  Engineering 

14.17  Industrial/Manufacturing  Engineering 

14.18  Materials  Engineering 

14.19  Mechanical  Engineering 

14.20  Metallurgical  Engineering 

14.21  Mining  and  Mineral  Engineering 

14.22  Naval  Architecture  and  Marine 
Engineering 

14.23  Nuclear  Engineering 

14.24  Ocean  Engineering 

14.25  Petroleum  Engineering 

14.27  Systems  Engineering 

14.28  Textile  Sciences  and  Engineering 

14.29  Engineering  Design 

14.30  Engineerin^Industrial  Management 

14.31  Materials  lienee 

14.32  Polymer/Plastics  Engineering 
16.  Foreign  Languages 

16.01  Foreign  Languages  and  Literatures 
16.03  East  and  Southeast  Asian  Languages 
and  Literatures 

16.04  East  European  Languages  and 
Literatures 

16.05  Germanic  Languages  and  Literatures 
16.06  Greek  Languages  and  Literatures 
16.07  South  Asian  languages  and 
Literatures 

16.09  Romance  Languages  and  Literatures 

16.11  Middle  Eastern  Languages  and 
Literatures 


16.12  Classical  and  Ancient  Near  Eastern 
Languages  and  Literatures 
22.  Law  and  Legal  Studies 
22.01  Law  and  Legal  Studies 

25.  Library  Science 

25.01  Library  Sdence/Librarianship 
25.03  Library  Assistant 

26.  Biological  Sciences/Life  Sciences 
26.01  Biology,  General 

26.02  Biochemistry  and  Biophysics 
26.03  Botany 

26.04  Cell  and  Molecular  Biology 
26.05  Microbiology/Bacteriology 
26.06  Miscellaneous  Biological 
Specializations 
26.07  Zoology 

27.  Mathematics 
27.01  Mathematics 

27.03  Applied  Mathematics 
27.05  Mathematic  Statistics 
40.  Physical  Sciences 
40.01  Physical  Sciences,  General 
40.02  Astronomy 
40.03  Astrophysics 
40.04  Atmospheric  Sciences  and 
Meteorology 
40.05  Chemistry 

40.06  Geological  and  Related  Sciences 
40.07  Miscellaneous  Physical  Sciences 
40.08  Physics 
42.  Psychology 
42.01  Psychology 
42.02  Clinical  Psychology 
42.03  Cognitive  Psychology  and 
Psychol  inguistics 
42.04  Community  Psychology 
42.06  Counseling  Psychology 
42.07  Developmental  and  Child  Psychology 
42.08  Experimental  Psychology 
42.09  Industrial  and  Organizational 
Psychology 

42.11  Physiological  Psychology/ 
Psychobiology 

42.16  Social  Psychology 

42.17  School  Psychology 

50.  Visual  and  Performing  Arts 
50.01  Visual  and  Performing  Arts 
50.02  Crafts,  Folk  Art,  and  Artisanry 
50.03  Dance 

50.04  Design  and  Applied  Arts 
50.05  Dramatic/Theater  Arts  and  Stagecraft 
50.06  Film/Video  and  Photographic  Arts 
50.07  Fine  Arts  and  Art  Studies 
50.09  Music 

51.  Health  Professions  and  Related  Sciences 
51.01  Chiropractic  (D.Q,  D.CM.) 

51.02  Communication  Disorders  Sciences 
and  Services 

51.03  Community  Health  Services 
51.04  Dentistry  (D.D.S.,  D.M.D.) 

51.05  Dental  Clinical  Sciences/Graduate 
Dentistry  (M.S.,  Ph.D.) 

51.06  Dental  Services 
51.07  Health  and  Medical  Administrative 
Services 

51.08  Health  and  Medical  Assistants 
51.09  Health  and  Medical  Diagnostic  and 
Treatment  Services 

51.10  Health  and  Medical  Laboratory 
Technologies/Technicians 

51.11  Health  and  Medical  Preparatory 
Programs 

51.12  Medicine  (M.D.) 

51.13  Medical  Basic  Science 

51.14  Medical  Clinical  Services  (M.S., 

Ph.D) 
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51.15  Mental  Health  Services 

51.16  Nursing 

51 .1 7  Ojltometry  (O.D.) 

51.18  Ophthalmic/Optonietnc  Services 

51.19  Osteopathic  Medicine  (D.O.) 


51.20  Pharmacy 

51.21  Podiatry  (D.P.M.,  D.P.,  Pod.D.) 

51.22  Public  Health 

51.23  Rehabilitation/Therapeutic  Services 

51.24  Veterinary  Medicine  (D.V.M.) 


51.25  Veterinary  Qinical  Services 
51.27  Miscellaneous  Health  Profiassions 

(PR  Doc.  93-30615  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  544 

Control,  Custody,  Cars,  Treatment  and 
Instruction  of  Inmates;  Inmate 
Recreation  Programs 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

SUMMARY:  In  this  document  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Inmate  Recreation  Pn^rams.  This 
amendment  broadens  the  scope  of  the 
programs  offered  to  inmates  and 
establishes  the  overall  wellness  needs  of 
the  inmate  as  a  program  goal.  This 
amendment  also  clarifies  existing 
provisions  relating  to  the  disposition  of 
completed  hobbycraft  items  and 
utilization  of  hobbycraft  facilities.  This 
amendment  is  intended  to  increase 
constructive  opportunities  for  inmates, 
and  reduce  personal  stress  and 
institution  tension. 

EFFECTIVE  DATE:  December  16, 1993. 
AO0PESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  754, 320  First 
Street  NW.,  Washington,  DC  20534. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  rule 
on  Inmate  Recreation  Programs.  A  final 
rule  on  this  subject  was  published  in  the 
Federal  Register  on  September  12, 1986 
(51 FR  32602).  A  summary  of  the 
changes  in  this  amendment  follows. 

In  §  544.30,  the  list  of  recreation 
programs  offered  by  the  Bureau  is 
broadened  by  the  addition  of  "games" 
and  reference  is  made  to  wellness 
activities. 

In  S  544.31(a),  the  definition  of 
"Leisure  activities"  is  amended  to 
include  "games",  and  to  include 
religious  activities,  psychological 
services  and  education  classes  when 
they  are  used  specifically  to  encourage 
knowledge,  skills  and  attitudes  relat^ 
to  leisure  activity  involvement.  In 
paragraph  (b),  the  phrase  "*  *  *  and 
occur  at  a  scheduled  time  and  place"  is 
added  to  clarify  the  definition  of 
"Organized  activities".  In  paregraph  (d), 
"ceramics"  is  added  to  the  definition  of 
"Hobbycraft  activities".  A  new 
paragraph  (e)  is  added  containing  a 
definition  of  "Inmate  wellness  program 

In  §  544.32,  the  list  of  goals  is 
amended  to  include  overall  wellness 
needs  of  inmates.  The  phrase  "and 
desire"  is  removed  in  conformance  with 


revisions  to  $  544.81  published 
elsewhere  in  today’s  Federal  Register. 

Section  544.33  is  revised  to  designate 
the  Supervisor  of  Education  as  being 
responsible  for  ensuring  that  X-rated 
movies  are  not  shown  when  an 
institution  has  a  program  to  show 
movies  end  to  remove  limitations  on 
regular  movie  rentals. 

Section  544.34  is  redesignated  and 
revised  as  $  544.35,  and  a  new  $  544.34 
is  added  to  allow  for  inmate  running 
events. 

In  new  §  544.35(b)  the  word 
"completed”  is  added  to  show  when  the 
marking  of  art  or  hobbycraft  items  must 
be  provided.  Revised  paragraph  (c)(1)  is 
clarified  to  indicate  the  quantity  of 
items  that  may  be  given  to  authorized 
visitors  is  to  be  determined  by  the 
Warden.  This  provision,  which  is 
intended  to  ensure  orderly  operations  in 
the  visiting  room,  was  already  in  the 
Bureau’s  implementing  guidelines,  end 
consequently  represents  no  change  in 
rocedures.  Paragraph  (d)(1)  is  clarified 
y  specifying  the  Warden  may  restrict 
for  reasons  of  security  and 
housekeeping  the  size  and  quantity  of 
all  products  made  in  the  art  and 
hol^ycraft  program.  Existing  regulations 
on  Innate  Personal  Property  contain 
limitations  on  storage  space  (see  28  CFR 
553.11).  As  revised,  paragraph  (d)(1) 
recognizes  that  approved  storage  space 
for  imnate  persond  property  effectively 
limits  the  size  of  an  individual 
hobbycraft  item  or  the  size  of  an 
accumulation  of  hobbycraft  items.  In 
paragraph  (d)(2)  the  word  "items"  is 
add^  to  Clearly  define  the  intent  of  this 
section.  Paragraph  (d)(4)  is  amended  to 
indicate  that  appropriate  hobbycraft 
activities  chall  be  encouraged  in  inmate 
living  areas,  and  that  completed 
hobbycraft  items  must  be  removed  from 
the  living  area  when  completed  unless 
they  are  approved  as  personal  property. 
Paragraph  (d)(6)  is  amended  to  indicate 
that  rotation  of  hobbycraft  participants 
to  allow  for  maximum  utilization  of 
resources  is  another  way  the  Warden 
may  set  limits  on  the  amoimt  of  time  an 
inmate  may  use  a  hobbycraft  facility. 
Paragraph  (d)(7)  is  added  to  indicate 
that  disciplinary  action  may  be  taken 
against  inmates  foimd  with 
unauthorized  hobbycraft  materials  in 
their  possession.  ’This  action  may 
include  removal  of  the  inmate  from  the 
hobbycraft  program.  It  is  the  Bureau’s 
longstanding  policy  that  inmates 
possessing  unauthorized  material  are 
subject  to  disciplinary  action  (see  28 
CFR  541.13  and  553.13).  This 
amendment  merely  reiterates  existing 
Bureau  policy. 

Because  these  amendments  merely 
clarify  existing  policy  or  are  less 


restrictive  in  nature,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  eff^ve  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  addins. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  5^ 

Prisoners. 

Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegate  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  subchapter  C 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  is  revised  to  read  as  follows: 

Authority:  5  U.S.Q  301;  18  U.S.C  3621, 
3622,  3624. 4001, 4042, 4081, 4082 (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date).  5039;  28  U.S.C.  509, 510;  28 
CFR  0.95-0.99. 

2.  Subpart  D.  consisting  of  §§  544.30 
through  544.34,  is  revised  to  consist  of 
§§  544.30  through  544.35  as  follows: 

Subpart  D— Inmate  Recreation  Programa 

Sec 

544.30  Purpose  and  scope. 

544.31  Definitions. 

544.32  Goals. 

544.33  Movies. 

544.34  Inmate  ruiming  events. 

544.35  Art  and  hobbycraft'. 

Subpart  D— Inmate  Recreation 
Programs 

1544.30  Purpoaa  and  scope. 

The  Bureau  of  Prisons  encourages 
frimates  to  make  constructive  use  of 
leisure  time  and  offers  movies,  games, 
sports,  social  activities,  arts  and 
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hobbycs^ls,  wrii&M»and  (rtlMr  gnrap 
and  indivldnal  acdvitiM. 

f544J1  Dadidtiona. 

(a)  Lasvtn  ad^x/itiBS  an  •  wid«  rang* 
of  activitiM  in  wlxidi  inmatm  may 
pacdcipataadMn  not  perfeiming 
assign^  dttttoa.  Latsura  actiaitim 
include  participation  in  organiaad  and 
infarmal  games,  ^XHts,  physical  fitneas, 
table  gmnes,  hobbycr^ts,  nraric 
programs,  intramural  activitiss,  soda! 
and  ciiltural  mganizations,  movies,  nd 
stage  showrs.  Religious  actividee, 
psyi±ologictI  aervtees,  md  educadon 
clrasestfs  not  included  widnutlds 
definition,  except  when  they  are  ua|d 
specifically  to  encourage  knowledge, 
sldlis,  and  dtitudes  idtiked  to  leis^ 
activity  involvement 

(b)  Organized  activities  are  those 
activities  accounted  for  by  registration 
or  roster  of  individual  participants,  and 
occur  at  a  scheduled  time  ana  place. 

Cc)  Art  Morfeincludea  aU  peintings  and 
skddies  fmdarod  in  any  of  die  usual 
media  (oils,  pastels,  crayons,  pencils, 
inks,  wnd  charcoal), 

(d)  Hobbycmft  activities  include 
ceramics,  leatherwork,  modalak  clay, 
mosaics,  crochet  knitting,  sculpturee, 
woodworldnj^  l^ddacy,  and  otnac  forms 
consistent  with  iastitutiaa  guidelines. 

(e)  buadte  wdhaess  piopmn  activities 
indude  screening,  assesaments,  goal 
setting,  fitneas/nutiitkHi  piescripdcHia 
and  anmaeling. 

1544.32  Goals. 

The  Warden  is  to  ensure,  ta  the  extent 
possible,  that  leisure  activities  are 
provided  to  meet  sodai,  lAydcal, 
psychological,  and  ovwall  wellnese 
needs  of  inmates. 

(a)  Lnaureactraties  an  designed  to 
attract  inmate  participation  ragwfiera  of 
ethnic,  radd,  age,  or  sex  ddfinence,  or 
handicap  eonsid»atian8.  and  to 
enhance  the  potential  for  post^rdease 
involvement. 

(b)  Leisure  activities  are  designed  to 
ensure  that  an  inmate  with  the  need  has 
the  (^iparttmity  tncomplete  onoor  more 
activities  ^e»  28  CFR  944.81>. 

1544.33  Movies. 

If  there  is  a  program  to  show  movira, 
the  Supervism  of  Education  shall  enause 
that  14-mtad  movias  sso  not  shown. 

1544.34  bMnaterunnbisovoats. 

Running  evanM.  will  ordinanly  not 
exceed  10  kUometeraorS.!  milM 
Appropriate  medical  staff  and  fluid 
supplies  (e.g.,  water)  should.be  available 
for  ^  inmate  running  evanta. 


1544.38  ArtandlMhbyerah. 

(a)  An  himetn  angaged  in  act  or 
hobbycrafoactivitias  nu^ 
materials  dnongh^ 

(1)  Thoinatitution  ert  program  fil  one 
existd; 

(2)  llie  cnmmi  weary  salaa  mrit; 

(3)  Special  purchaaomfnmiaaary 
ordara,  if  the  sdaa  unit  ia  miable  to 
stock  a  suffidamt  amount  of  tlia  needed 
materiala;  at 

(4lOthiu  sources  approved  by  the 
Wardmi. 

fo)  ir\mai»  uliftll  identify 

completed  art  or  hobbyciafi;  products  by 
showing  the  inmate’s  name  and  legistsr 
number  on  the  levaiaa  side  of  the  hem. 

(c)  Completed  or  abandoned  art  or 
hobbycraft  acticlas  must  be  diaposed  of 
in  one  of  the  fiillowina  ways: 

(1)  Upon  approval  of  the  Warden,  by 
giving  me  item  to  an  authorized  visitor. 
The  quantity  of  items  will  be 
determined  by  the  Warden. 

By  mailing  the  item,to  a  verified 
reldive  or  ap^oved  visitor  at  the 
inmate’s  ei^nse. 

(3)  By  selnng  throngh  an  institution 
art  and  hoUmaraft  sales  progrem,  if  one 
exists,  after  the  institutloa  j^lce 
committee  has  determined  the  rale 
price. 

(4)  Other  methods  established  by  the 
Warden. 

(d)  Re8tricti<ms:  Art  and  hofabycraft 
programs  axe  intended  for  the  personal 
enjoynisait  of  rai  haoate  and  as  an 
opportunity  h>  lemn  a  nefw  laiauro  sicdl. 
Iney  are  nol  for  the  maes  productiim  of 
art  and  hobbycraft  hems  artists  or  to 
provide  a  means  of  suppkraentkig  an 
inmate^s  income. 

(1>T1»  Warden  may  restrict,  for 
reasons  of  aeeuxity  said  honaeitoeping. 
the  size  and  quantity  of  all  prodiRte 
mads  inthe  art  and  hobbyo^  ptogrmn. 
PaintingB  mailed  out  of  instatntian 
must  conform  to  bodr  institutkm 
guidaliiiBeand  postal  regidattona.  ffan 
inmate’s  art  VK^  or  ludfoyccaft  la  on 
public  display,  the  Wmdan  may  isrtrict 
the  content  of  die  work  in.  accordance 
with  commonity  sttmdards  of  decency. 

(2)  The  Wradm  m^  set  Ihnits,  in 
complianoe  vritfa  gnmmisaary 
guidelines,  on.  the  amramt  or  nxm^  an 
inmate  may  spend  on  art  oa  hobbymaft 
items  or  matesrala. 

(^The  Warden,  may  rastrict  for 
reasons  of  secnrity,  fire  safoty.ooii 
housekeeping,  the  use  or  possession  of 
art  and  hdibyciaft  itms  or  matsriala 

(4)  A{q[)Copriate  hobbyciafi  activities 
shall  be  encouraged  in  die  inmate  living 
areas.  Howevse,  the  Warden  may  limit 
hobbyciafi.  pro|ects  in  the  ceO/^ing 
areas  to  thoiravdiich  canbe  oasrtaaiiady 
stored  in  provided  paraonai  property 
containen.  Excaptiananiay  wmade  far 


such  items  as  epanting  when  the  size 
would  prohibit  placement  in  a  lodcer. 
Hobbycraft  itema  must  be  removed  from 
the  living  see  whan  completed  unless 
they  are  apnrovedaa  pencmalinapecty. 

(5)  The  Warden  ahml  ceouiie  the 
inmate  to  mail  compistad  bobbycrafi 
articles  out  of  tha  inatitutian  at  the 
iiunate’s  expense,  or  tagive  them  to  an 
authorized  visitor  within  30  days  of 
completion,  or  to  dispose  of  them 
through  approved  sates.  However, 
articles  offered  fin  sale  must  be  sold 
within  90  days  of  completion,  or  must 
be  given  to  an  authorixad  visitor  or 
mailed  out  of  die  institution  at  tha 
inmate's  esqnnse. 

(6)  Where  space  and  equipment  are 
limited  and  demand  is  high,  the  Warden 
may  set  hmits  on  the  amount  of  time  an 
incite  may  use  a  hobbycraft  facility, 
e.g.,  the  Warden  may  liinit  on  inmate’s 
use  of  any  woricriup  or  classroom  Co  six 
mondis  to  make  room  tor  new  students. 
Hobl^^crafi  participants  may  be  rotated 
to  allow  far  maxmnnn  utilization  of  the 
resources. 

(7)  Disdphna^  action  maybe  taken 
against  imnates  fWid  with 
unautfaarized  h(4)bycrafi  materiab  in 
their  possession.  T^  action  may 
include  the  removal  of  die  inmate  from 
the  hobbycraft  program. 

[FR  Doc  93-3(^11  Fited  12-15-^;  8:45aiBl 
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28  CFR  Part  S44 

Control,  Cuatody,  Cara,  TIaatniant  and 
Inatructlon  of  Imnataa;  Education, 
Training  and  Lal8ur»>7ftna  Piogram 
Standarda 

AGENCY:  Bureau  of  Piisona,  Justice. 
ACTION:  Final  rule. 

SUWlARTi  In  this  document  the  Bureau 
of  Risons  is  amending  its  regulations  on 
Education,  Training  and  LesuiarTlme 
Program  Standards.  This  amendment 
makes  changes  to  the  development, 
delivery  and  documeolidfoa.  of  this 
pro^am.  This  amendmoit  also 
consolidates  regulations  on  Sodai 
Education  Guidalinas  and  Education 
Program  Certificates  into  the  revised 
find  rule  on  Education,  Training  and 
Leisure-'nme  Program  Standards.  The 
purpose  of  this  amendment  is  to 
impieve  the  efficient  operation  of  the 
Bureau’s  education  and  recreation 
programs. 

EFFECTIVE  DATE^  December  16, 1993. 
AOOfmSEfe  Office  of  General  CounseL 
Bureau  ol  Prismis,  room  7541, 329  First 
Street  NW.,  Weahingtrin,  DC  20534. 

FOR  RIfTTIKA  eaWMAflKW  OQMIA^ 
Nanovic,  Office  of  GeDBrai  Gnniaei, 
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Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEIffiNTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Education,  Trebling  and 
Leisure-Time  Program  Standards.  This 
amendment  consolidates  the  existing 
provisions  for  Social  Education 
Guidelines  and  Education  Program 
Certificates  into  the  Education,  Training 
and  Leisure-Time  Program  Standards. 
This  amendment  makes  changes  in  the 
development,  delivery  and 
documentation  of  the  program.  These 
changes  broaden  program  opportunities 
for  iimates.  Because  the  chwges  in  this 
amendment  are  less  restrictive  in 
nature,  the  Bureau  of  Prisons  finds  good 
cause  under  5  U.S.C.  553(b)  to  publish 
the  amendment  without  going  through 
proposed  rulemaking,  opportunity  for 
public  comment,  and  delay  in  efii^ve 
date.  Members  of  the  public  may  submit 
comments  concerning  the  changes  in 
the  final  rule  by  writing  the  previously 
dted  address.  These  comments  will  be 
considered  but  will  receive  no  response 
in  the  Federal  Register.  The  most 
important  of  the  changes  are  described 
below. 

Subpart  G,  Education  Program 
Certificates,  which  consists  of  §§  544.60 
and  544.61,  is  being  consolidated  into 
the  revised  subpart  I,  Education, 

Training  and  Leisure-Time  Program 
Standards.  The  provisions  in  §  544.60 
are  removed  berause  new  §  544.82(a)(5) 
designates  the  Supervisor  of  Education 
as  the  person  responsible  for 
establishing  other  requirements 
necessary  for  achieving  program  goals. 
Such  requirements  would  include  the 
issuance  of  certificates.  The  provisions 
in  §  544.61  on  procedures  for  issuing 
certificates  are  incorporated  into 
§  544.82(b)  with  some  minor  changes  in 
wording;  the  intent  remains  vmchanged. 

Revi^  subpart  I  consists  of  §§  544.80 
through  544.83.  Revised  §  544.80  now 
makes  it  clear  that  inmates  are  afforded 
the  opportunity  to  improve  their 
knowledge  and  skills  through  the 
academic,  occupation  and  leisure-time 
activities  outlined  in  this  rule. 
Independent  camps  are  no  longer 
specifically  excepted  from  the 
requirement  to  provide  a  full  range  of 
these  activities.  Community  Treatment 
Centers  are  removed  from  ^e  revised 
rule  because  they  are  no  longer  directly 
operated  by  the  Bureau  of  Prisons. 

In  §  544.81,  the  phrase  “during 
confinement”  is  removed  and  the 
phrase  “and  sufficient  time  to  serve”  is 
added  to  clarify  that  the  opportunity  to 
complete  a  program  is  dependent,  in 
part,  upon  me  amount  of  time  left  in  an 
inmate’s  sentence.  The  phrase  “and 


desire”  is  removed  to  clarify  that,  in 
some  instances  (e.g.,  the  Adult  Literacy 
program),  inmate  participation  may  be 
mandatory.  Because  an  inmate’s 
partidpation  in  a  non-mandatory 
program  is  voluntary,  we  believe  that 
this  is  a  suffident  guaranty  of  the 
inmate’s  desire,  and  the  Bureau 
therefore  finds  it  uimecessary  to  retain 
the  phrase.  The  propam  goals  are 
broadened  to  include  English-as-a- 
Second  Language,  fitness,  wellness  or 
sport  activities,  P^Release  programs, 
and  Career  Counseling.  Reference  to  the 
Adult  Basic  Education  (ABE)  program 
has  been  removed  as  this  is  covered  in 
new  §  544.81(a)  by  the  Adult  Literacy 
program,  in  conformance  with  the 
revised  provisions  of  the  Bureau’s 
Literacy  Program  (28  CFR  part  544, 
subpart  H).  Reference  to  Social 
Education  activities  has  been  removed 
as  these  activities  are  now  being  offered 
through  other  programs  (for  example. 
Adult  Continuing  Education  activities) 
described  in  paragraph  (e).  Paragraph  (b) 
of  former  $  544.81  which  placed 
emphasis  on  spedfic  inmate  needs  is 
removed  because  these  needs  are 
encompassed  within  the  language  of 
new  §  544.81.  The  word  “p^dpate”  is 
used  instead  of  the  word  “complete”  in 
new  $  544.81  when  the  activities 
described  in  that  section  may  be  of  a 
nature  which  do  not  require  completion. 

Section  544.82  on  general  program 
charaderistics  is  revi^.  Paragraph  (a) 
introdudory  text  of  that  section  now 
designates  ffie  Supervisor  of  Education 
as  the  person  responsible  for  meeting 
minimum  criteria  for  any  education 
program,  thus  making  former  paragr^h 
(a)(3)  imnecessary.  Paragraph  (a)(1) 
elaborates  on  the  provisions  of  former 
§  544.82(a)(1).  Paragraph  (a)(2)  clarifies 
the  provisions  of  former  §  544.82(a)(2) 
by  spedfying  dear  criteria  be 
established  on  minimum  expectations 
for  program  completion,  as  well  as 
provisions  for  the  assessment  of  student 
progress.  Former  paragraph  (a)(4)  is 
reworded  and  becomes  new  final 
paragraph  (a)(3).  Paragraph  (a)(4)  is  a 
new  provision  encouraging  Supervisors 
to  provide  programs  udth  open 
enrollment  poUdes  for  students. 
Paragraph  (a)(5)  is  another  new 
provision  wMch  allows  the  Supervisor 
of  Education  to  establish  other 
requirements  to  assure  that  program 
goals  are  achieved.  Paragraph  (b)  of 
§  544.82  establishes  the  system  for 
issuing  certificates  and  generally 
incorporates  provisions  from  former 
§  544.61.  This  paragraph  allows  staff  the 
discretion  to  issue  and/or  review 
certificates  of  completion;  the  word 
“may”  is  used  instead  of  the  word 


“shall”  because  some  activities  may  be 
of  a  nature  that  they  do  not  require  a 
certificate. 

New  §  544.83  spedfies  that 
institutions  may  establish  an  inmate 
tutor/aide  program  and  requires  the 
development  of  guidelines  regarding  the 
training  and  supervision  of  inmate 
tutors/aides. 

Subpart  J,  Sodal  Education 
Guidelines,  which  consists  of  §§  544.90 
and  544.91,  is  also  being  consolidated 
into  the  redsed  subpart  I.  The 
provisions  formerly  in  §§  544.90  and 
544.91  are  covered  in  revised  §§  544.80 
through  544.82  and  in  the  implementing 
langu^e;  consequently,  it  is  not 
necesKiry  to  state  them  separately. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Diredor,  Bureau  of 
Prisons,  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Fle^bility 
Ad  (Pub.  L.  96-354),  does  not  have  a 
significant  impad  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  544 
Prisoners. 

Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegate  to  the  Diredor,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  subchapter  C 
of  28  CFR  Chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  C-4NSTITUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  301;  18  U.S.C  3621, 
3622, 3624, 4001, 4042, 4081, 4082  (Repealed 
in  part  as  to  offenses  committed  on  or  ^er 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  coinmitted 
after  that  date),  5039;  28  U.S.C  509, 510;  28 
CFR  0.95-0.99. 

Subpart  G— {Removed  and  Reserved] 

2.  In  part  544,  subpart  G,  consisting  of 
§§  544.60  and  544.61,  is  removed  and 
reserved. 

Subpart  I— [Revlaed] 

3.  In  part  544,  subpart  I,  formerly 
consisting  of  §§  544.80  through  544.82, 
is  revised  to  consist  of  §§  544.80 
through  544.83  and  reacts  as  follows: 

Subpart  I— Education,  Training  and  Laiaura- 
Tlma  Program  Standarda 

Sec.. 

544.80  Purpose  and  scope. 

544.81  Program  goals. 
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Sec 

544.82  General  program  characteristics. 

544.83  Inmate  tutors. 

Subpail  I— Education,  Training  and 
Leisure-Time  Program  Standards 

f544JK)  Purpose  and  scops. 

In  consideration  of  inmate  education, 
occupation,  and  leisure-time  needs,  the 
Bureau  of  IMsons  affords  inmates  the 
opportimity  to  improve  their  knowledge 
and  skills  through  academic,  occupation 
and  leisure-time  activities.  All 
institutions,  except  satellite  camps, 
detention  centers  and  metropolitan 
correctional  centers,  shall  operate  a  full 
range  of  activities  as  outlin^  in  this 
rule. 

{544.81  Program  goals. 

The  Warden  shall  ensure  that  an 
inmate  with  the  need,  capacity,  and 
sufficient  time  to  serve,  has  the 
opportunity  to: 

(a)  Complete  an  Adult  Literacy 
program  leading  to  a  General 
Educational  Development  (GED) 
certificate  and/or  high  school  diploma: 

(b)  Complete  one  or  more  levels  of 
EngUsh-as-a-Second  Language; 

(c)  Acquire  or  improve  marketable 
skill  through  one  or  more  programs  of 
Occupation  Education  (OE); 

(d)  Complete  one  or  more 
Postsecondary  Education  activities; 

(e)  Complete  one  or  more  Adult 
Continuing  Education  activities; 

(f)  Participate  in  one  or  more  leisure, 
fitness,  wellness  or  sport  activities; 

(g)  Participate  in  a  Pre-Release 
program:  and, 

(h)  Participate  in  Career  Counseling. 
Staff  shall  encourara  each  inmate  to 
accept  the  responsibility  to  identify  any 
specific  education  needs,  set  personal 
goals,  and  select  activities,  programs 


and/or  work  experiences  which  will 
help  to  reach  those  goals. 

{544.82  General  program  characteristics. 

(a)  The  Supervisor  of  Education  shall 
assure  that  the  following  minimum 
criteria  are  met  for  the  institution’s 
education  program  set  forth  in  §  544.81. 

(1)  There  is  a  written  curriculum 
which  establishes  measurable 
behavioral  objectives  and  procedures. 

(2)  There  are  clear  criteria  which 
establish  minimiun  expectations  for 
program  completion,  as  well  as 
provisions  for  the  assessment  of  student 
progress. 

(3)  There  are  provisions  for  periodic 
review  of  the  relevancy  and 
effectiveness  of  the  program. 

(4)  Unless  unusu^  circumstances 
(e.g.,  college  credit  courses)  exist,  all 
programs  should  allow  for  open  entry 
and  exit,  at  least  on  a  monthly  basis. 

(5)  The  Supervisor  of  Education  may 
establish  other  requirements  necessary 
to  assure  that  the  stated  goals  of  the 
program  are  achieved. 

(b)  Upon  an  inmate’s  completion  of  a 
program  specified  in  §  544.81,  staff  may 
issue  and/or  review  and  file  a  certificate 
when  it  contributes  to  an  inmate’s 
future  plans  in  such  a  way  that  it 
validates  the  inmate’s  education  and 
training;  supports  the  inmate’s  chances 
of  securing  employment;  improves  the 
inmate’s  acceptance  for  advanced 
education;  or  enhances  the  inmate’s 
opportunity  for  success  in  any  other 
activity  the  inmate  chooses  to  pursue. 
The  certificate  will  confirm  that  the 
inmate  has  completed  the  requirements 
to  receive  a  certificate  that  fits  one  or  a 
combination  of  the  following  categories: 

(1)  Accredited  certificates— high 
school  diplomas  and  occupation 
training  certificates  approved  or  issued 
through  local  school  districts,  state 


departments  of  education,  or  other 
recognized  accrediting  educational 
organizations; 

(2)  Postsecondary  certificates  and 
transcripts — ^postsecondary  degrees  or 
course  certificates  approvM  or  issued 
through  a  sponsoring  accredited 
educational  institution: 

(3)  General  Educational  Development 
tests — ^programs  sponsored  by  the 
American  Council  on  Education; 

(4)  Private  certificates— outside 
agencies,  private  business  and  industry, 
other  than  those  stated  in  paragraph 
(b)(1)  of  this  section; 

(5)  Institutional  certificates — 
approved  general  education,  occupation 
training,  recreation,  adult  continuing 
education  and  social  education 
certificates,  issued  to  an  inmate  who 
completes  a  program,  and  when  the 
institution  cannot  provide  a  certificate 
as  provided  in  paragraphs  (b)  (1)  and  (4) 
of  this  section:  or 

(6)  Transcripts — ^issued  to  an  inmate 
who  completes  general  education 
programs,  formd  occupation  training, 
on-ffie-job  and  apprentice  training  and 
work  assignments.  With  the  inmate’s 
consent,  transcripts  may  be  sent  to 
schools  and  colleges,  business, 
industries  and  other  agencies. 

{544.83  inmate  tutors. 

Institutions  may  establish  an  iiunate 
tutor/aide  program.  Guidelines  shall  be 
developed  regarding  the  training  and 
supervision  of  inmate  tutors/aides 
where  such  programs  are  available. 

Subpart  J — [Ramoved  and  Raaarvad] 

4.  In  part  544,  subpart  J,  consisting  of 
§§  544.90  and  544.91,  is  removed  and 
reserved. 

[FR  Doc.  93-30712  Filed  12-15-93;  8:45  am] 
BH.LINQ  COOC  441(H»-a 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parte  76  and  298 
PIN  1880-AA59 

State>Admini8tered  Programs  and 
Federal,  State,  and  Local  Partnership 
for  Educational  Improvement 

AGENCY:  Department  of  Education. 

,  ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  Part  76  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  to  require  a  State 
to  file  its  State  plan  and  other  related 
documents  under  a  given  program  by  a 
date  certain  or  face  defend  of  the  date 
on  which  the  State  may  begin  to  obligate 
funds  under  the  program.  The  Secretary 
also  announces  a  policy  not  to  grant  pre¬ 
award  costs  before  the  date  a  State  may 
begin  to  obligate  funds.  The  Secretary 
proposes  to  take  these  actions  to  protect 
the  Federal  Government  from  interest 
liabilities  under  the  Gash  Management 
Improvement  Act  of  1990  when  the 
Department  is  late  in  making  an  initial 
paymept  under  a  State-administered 
{U'ogr^  because  the  State  failed  to 
submit  a  plan  or  other  required 
document  in  a  timely  fashion. 

DATES:  Comments  miist  be  received  on 
or  before  January  18, 1994. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  ^lould  be 
addressed  to  Peter  Watben-Dunn,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  room  4091,  Washington, 
DC  20202-2243. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Peter  Wathen-Dunn,  Telephone:  (202) 
401-3690.  Individuals  w^  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  die  Fedml  bifonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The  Cash 
Management  Improvement  Act  of  1990 
(CMIA)  was  passed  by  Congress  to 
ensure  greater  efficiency,  effectiveness, 
and  equity  in  the  exchange  of  funds 
between  ffie  Federal  Government  and 
the  States.  Under  this  statute  and  the 
Treasury  Department’s  implementing 
regulations  at  31 CFR  part  205,  the 
F^eral  Government  is  liable  for  interest 
payments  to  a  State  that  disburses  its 
OMOi  funds  for  Federal  program 
purposes  before  the  date  that  Federal 
funds  are  deposited  to  the  State’s  bank 
account  for  ffiose  obligations,  31  U.S.C. 
6503(d).  Conversely,  a  State  must  pay 
interest  to  the  Federal  Government  ^m 
the  time  Federal  funds  are  deposited  to 
the  State’s  account  imtil  the  time  that 


those  funds  are  paid  out  by  the  State,  31 
U.S.C  6503(c). 

The  CMIA  apj^ies  to  “me^  Federal 
assistance  programs.”  which  am 
determined  under  a  chart  in  the 
implementing  Treasury  regulations  at  31 
CFR  205.3  and  appendix  A  to  part  205, 
subpan  A.  ’The  cnart  establishes 
thresholds  for  CMIA  coverage  based  on 
a  comparison  between  the  amount  of 
funds  expended  in  a  State  under  a 
particular  program  and  the  total  Federal 
assistance  expenditures  in  the  State. 

The  current  thresholds  establiAed  by 
the  Treasury  Department  for  coverage 
under  the  C^4IA  happen  to  be  the  same 
as  the  thresholds  for  applicability  of 
OMB  Circular  A-128,  which  requires 
single  audits  of  major  Federal  asKstance 


proems. 

The  provisions  of  the  CMIA  are  bmng 
phased  in  under  the  Treasury 
regulations  so  that  only  the  largest  malta 
F^eral  assistance  programs  of  the 
Federal  Government  are  affected  during 
the  first  year  of  CMIA  applicability, 
which  started  on  July  1, 1993.  Starting 
on  July  1, 1994,  all  major  Federal 
assistance  programs  of  the  Federal 
Government  will  be  covered.  For  the 
Department  of  Education,  starting  on 
July  1, 1994,  the  Department  expects 
that  formula  grant  State-administered 
programs  of  the  Department  will  meet 
the  threshold  for  coverage  in  most,  if  not 
all.  States. 

The  Treasury  regulations 
imidementing  the  CMIA  at  31  CFR 
205.11(c)  specifically  provide  that — 

If  a  ^te  pays  out  its  own  funds  fw 
program  purposes  without  oUigational 
authority,  the  Federal  government  will 
incur  an  interest  liability  j 

if  *  *  *  obligational  authcwity  is 
subseqxiently  established  to  permit 
payment  for  the  State’s  expenditure. 

’Ihe  Department’s  current  regulations 
on  oUigeticmal  authority  at  34  CFR 
76.703(a)  provide — 

A  State  may  not  begin  to  obligate 
funds  under  a  program  until  the  later  of 
the  following  two  dates: 

(1)  The  date  that  the  State  plan  is 
mailed  or  hand  delivered  to  the 
Secretary  in  substantially  approvable 
form.  • 

(2)  *rhe  date  that  the  funds  are  first 
available  for  obligation  by  the  Secretary. 

Under  34  CFR  76.703(a),  whidt 


applies  to  all  State-administered 
programs,  whether  or  not  the  program  is 
subject  to  the  CMIA,  any  oldigations 
made  by  a  State  after  the  date  that  funds 
become  available  for  obligation  the 
Secretary  but  before  the  date  the  State 
plan  was  submitted  to  the  Secretary  in 
substantially  approvable  form  would  be 
unallowable.  Thus,  imder  the  Treasiuy 
regulations,  interest  would  not  be 


charged  to  the  Federal  Government  for 
State  expenditures  of  funds  during  that 
period;  State  expenditures  during  this 
period  would  be  made  without 
obligational  authority. 

However,  if  obligations  under  a 
program  are  unallowable  for  a 
significant  period  of  time,  there  are 
major  repercussions  for  the  program. 

For  example,  a  State  could  not  use  State 
obligations  for  matching  or 
maintenance-of-effort  purposes  if  those 
obligations  are  made  during  a  mriod 
when  obligations  are  unallowwle. 
Because  the  effect  of  making  all 
obligations  unallowable  from  the  date 
the  Secretary  may  obligate  funds  to  the 
date  the  plan  is  submitted  in 
substantially  approvable  form  can  have 
major  consequences,  and  because  some 
States  are  consistently  late  in  submitting 
State  plans  and  other  documents  needed 
to  demonstrate  eligibility  under  a 
program,  the  Department  has,  in  the 
past,  granted  pre-award  costs,  as 
authorized  under  the  cost  principles  in 
OMB  Gircular  A-87,  to  cover  the  period 
when  costs  would  otherwise  be 
unallowable  under  §  76.703. 

The  Department  readily  granted  pre¬ 
award  costs  in  the  past  b^use  there 
was  no  penalty  to  the  Federal 
Government  for  doing  so.  However, 
under  the  CMIA  and  31  CFR  205.11(c), 
the  granting  of  pre-award  costs 
constitutes  a  subsequent  establishment 
of  obligational  authority,  which  will 
reqmre  the  Federal  Government  to  pay 
interest  if  the  State  expends  its  own 
funds  for  Federal  program  purposes 
during  the  pre-award  period.  Because 
some  States  are  significantly  late  in 
submitting  State  plans,  or  in  making 
amendments  to  bring  the  plans  into 
substantially  approvable  form,  the 
Department’s  past  practice  of  granting 
pre-award  costs  would  lead  to  major 
interest  liabilities  for  the  Federal 
Government.  For  example,  if  the 
Department  continues  to  experience  late 
submissions  and  amendments,  it  can 
expect  potential  liabilities  in  the 
millions  of  dollars.  Thus,  the  Secretary 
has  concluded  that  the  Federal 
Government  canmo  longer  afford  for  the 
Department  to  grant  pre-award  costs  as 
it  has  done  in  the  past.  As  a  result,  the 
Secretary  has  decided  that  the 
Department  will  no  longer  grant  pre¬ 
award  costs.  There  will  be  no 
exceptions  to  this  rule  after  the  date  that 
funds  become  available  for  obligation  by 
the  Secretary  for  fiscal  year  1995. 

In  addition,  the  Department  needs 
time  to  determine  whether  a  State  plan 
is  substantially  approvable. 
Consequently,  the  Secretary  currently 
establishes  State-plan  submission  dates 
under  most  State-administered 
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programs  that  are,  depending  upon  the 
nature  of  the  program,  two  to  four 
months  before  the  date  that  funds 
becmne  avail^le  fw  obhgatticm  by  the 
Secretary.  The  Secretary  proposes  to 
establish  a  default  submission  d^  in 
the  revised  S  76.703  that  is  three  months 
before  the  date  funds  become  available 
for  obligatimi  by  the  Secretary.  Thus,  a 
program  does  not  have  to  separately 
establish  a  submi^ion  date  if  three 
mcmths  provides  sufficimt  time  for 
review  cd  State  plans  under  the 
program.  The  Secretary  realizes  the 
Department’s  responsibility  to  make 
decisions  about  State  plana  in  a  timely 
manner  and  is  taking  steps  to  expedite 
the  processing  of  State  plans. 

Under  the  current  §  76.703,  if  a  State 
submits  its  State  plan  in  substantially 
approvable  form  after  the  date  funds 
b^ome  available  for  obligation  by  the 
Secretary,  the  State  may  bemn  to 
obligate  Kmds  on  the  date  me  plan  was 
submitted.  Thus,  if  the  Secretary  may 
begin  to  obligate  funds  on  July  1,  and 
the  State  submits  a  State  plan  in 
substantially  approvable  form  on  July  2, 
under  the  current  §  76.703  the  State  may 
begin  to  obligate  funds  on  July  2. 
However,  the  Secretary  cannot  release 
funds  to  the  State  imtil  the  Department 
has  detmmined  that  the  plan  is 
substantially  approv^le.  If  the 
Department  takes  two  months  to 
determine  that  the  plan  is  substantially 
approvable,  the  Federal  Government 
would  have  to  pay  interest  fw 
expenditures  of  State  funds  made  for 
Federal  program  purposes  frrnn  the  date 
of  each  State  expenditure  to  the  date 
that  the  Department  deposits  funds  to 
the  State’s  bank  account.  Thus,  the 
Federal  Government  is  penalized  under 
the  currmit  rule  for  a  State’s  failiue  to 
submit  a  plan  in  a  timely  fashion. 

The  Secretary  proposes  to  amend 
§  76.703  so  that  me  Department  is  not 
penalized  for  a  State’s  late  submission 
of  a  plan.  Under  the  proposed 
regulation,  if  a  State  is  late  in  submitting 
its  plan  and  the  Secretary  detwmines 
that  the  plan  was  substantially 
approvame  after  the  date  that  funds 
become  available  for  obligaticm  by  the 
Secretary,  the  date  that  a  ^ate  may 
begin  to  obligate  funds  would  be 
deferred  one  day  fm  each  day  that  the 
State  is  late  in  submitting  its  State  plan. 
Also,  if  the  Department  determines  that 
a  State  plan  is  not  substantially 
approvable  based  on  the  cniginal 
submission,  the  date  that  a  State  may 
begin  to  obligate  funds  is  also  deferred 
one  day  for  eadi  day  after  the  State 
receives  notice  of  the  Department’s 
determination  through  the  date  that  the 
State  submits  a  change  that  makes  the 
plan  substantially  approvable.  Of 


course,  if  the  D^artment  notifies  a  State 
that  a  plan  is  substantially  approvable 
before  the  deferred  date  cak^ted  as 
described  above,  the  proposed 
regulation  would  provide  that  the  State 
could  begin  to  obligate  fimds  on  that 
earlier  date.  The  Secretary  has  decided 
to  include  a  note  to  the  revised  §  76.703 
explaining  the  applicatim  of  the 
proposed  regulation  under  the  various 
circumstances  that  may  arise  luider  the 
reflation. 

Under  many  {wograms  of  the 
Department,  a  State  must  submit  other 
documents  in  addition  to  a  State  plan  to 
prove  eligibility.  For  example,  und»  the 
Rehabilitation  Act  of  1973,  a  State  must 
also  submit  documents  demonstrating 
that  the  State  has  met  maintenance-of- 
efiort  requirements  under  the  statute. 
Thus,  the  proposed  regulation  provides 
that  the  Secretary  will  not  determine 
whether  a  State  plan  is  substantially 
approvable  until  the  State  has  submitted 
all  documents  needed  to  prove 
eligibility  under  the  program.  In 
addition,  a  State  must  submit  all 
documents  needed  to  prove  eligibility 
on  or  before  the  date  that  the  State  must 
submit  its  State  plan,  including  any 
reports  containing  information 
necessary  to  determine  eligibility.  This 
regulation  is  not  intended  to  override 
requirements  in  the  Education 
Department  General  Administrative 
Regulations  regarding  when  reports 
must  be  submitted. 

The  Secretary  also  proposes  to  amend 
§  76.703  to  change  the  provi«on  that 
determines  when  a  State  plan  or  other 
document  is  submitted  to  the 
Department.  Under  the  current  rule,  the 
submission  date  is  the  date  that  the 
docummit  is  mailed  or  hand  deliv^d 
to  the  Secretary.  Many  State  plans  are 
voluminous  documents  contained  in 
boxes  that  are  submitted  by  mail  at  less 
than  first  class  rate.  The  Department 
often  receives  these  documents  a  week 
or  more  after  (he  date  that  they  are 
mailed.  *1111$  delay  between  the 
“submission”  date  and  the  date  that  the 
Department  actually  receives  the 
document  can  create  an  interest  penalty 
for  the  Federal  Cfovemment  if  it  results 
in  delaying  the  date  that  the  Department 
determines  the  State  plan  is 
substantially  approvable  past  the  date 
the  Secretary  may  begin  to  obligate 
funds.  Therefore,  the  Secretary  proposes 
to  change  the  submission  date  to  the 
date  that  a  State  plan  or  other  document 
is  actually  received  by  the  Department. 

Finally,  the  Secretary  proposes  to 
amend  §  76.703  to  clarify  what  is 
required  to  make  a  change  to  a  State 
plan  that  has  been  submitted  to  the 
Department.  A  State  employee  may 
submit  proposed  changes  to  the  plan  on 


an  informal  basis  to  determine  whether 
the  proposed  changes  would  be 
sufficient  to  bring  the  plan  into 
compliance.  A  new  paragraph  (e)  is 
intended  to  clarify  :.hat  informal 
submissions  that  have  not  been 
approved  by  the  State  officer 
responsible  for  submission  of  the  plan 
(or  that  official’s  delegate)  are  not 
adequate  to  toll  the  clodc  for  the 
purposes  of  deferring  the  date  that  a 
State  may  begin  to  obligate  funds  under 
the  program. 

Another  issue  regarding  the  payment 
of  interest  under  the  CMIA  involves  the 
information  that  a  State  supplies  to  the 
Department  when  it  requests  funds 
under  a  program  subject  to  the  CMIA. 

As  discussed  in  the4)reamble  to  the 
final  regulations  published  by  the 
Treasury  Department  on  September  24, 
1992,  only  programs  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  may  be  covered  by  the  CMIA; 
therefore,  use  of  CFDA  numbers  is  key 
to  the  interest  tracking  provisions  of  the 
Treasury  regulations.  The  Department 
currently  includes  the  CFDA  number  of 
the  program  under  which  the  grant  is 
being  made  on  the  notification  of  grant 
award.  The  Secretary  proposes  to  add  a 
new  section  to  EDGAR  that  would 
require  a  State  to  provide  to  the 
Department  the  CST^A  number  of  the 
program  under  which  it  is  requesting 
funds  if  the  program  is  subject  to  the 
(3MIA.  For  those  programs  not  covered 
by  the  C^MIA,  a  State  has  discretion  to 
identify  the  CTDA  numbm*  when 
requesting  funds. 

Part  298  implements  Chapter  2,  Title 
1  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  Part  298 
specifically  lists  the  sections  in  subpart 
G  of  part  76  that  apply  to  (Chapter  2, 
including  the  regulation  in  34  C]FR 
76.703.  Thus,  to  make  the  new  §  76.708, 
Requesting  funds  by  CFDA  number,  also 
apply  to  Chapter  2,  the  new  section 
would  have  to  be  listed  in  the 
"Applicable  regulations”  section  in  part 
298.  Thus,  the  Secretary  proposes  to 
make  a  technical  amendment  to  part  298 
to  apply  the  proposed  Requesting  funds 
by  C^TOA  number  to  Chapter  2. 

RegulatcHy  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  ifot  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  proposed  regulations  would 
affect  only  States  and  State  agencies. 
States  and  State  agencies  are  not  defined 
as  small  entities  under  the  Regulatory 
Flexibility  Act. 
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Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
foimd  to  contain  no  information 
collection  reqtiirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
5129,  Federal  Building  #6, 400 
Maryland  Avenue  SW.,  Washington, 

DC,  between  the  homrs  of  8:30  a.m.  and 
4  p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

List  of  Subjects 
34CFRPart76 

Education  Department,  Grant 
programs— education,  Grant 
adn^stration.  Intergovernmental 
relations,  State-admi^stered  programs. 

34  CFli  Part  298 

Administrative  practice  and 
procedure,  Education,  Elementary  and 
secondary  education.  Grant  programs — 
education.  Private  schools.  Reporting 
and  recordkeeping  requirements.  State- 
administered  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

Dated:  December  14, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  76  and  298  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  76-STATE-ADMiNISTERED 
PROGRAMS 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221&-3(a)(l), 

2831(a),  2974(b),  3474,  unless  otherwise 
noted. 

2.  Section  76.703  is  amended  by 
removing  paragraphs  (a)  and  (b), 
redesignating  paragraph  (c)  as  paragraph 
(f),  adding  new  paragraphs  (a)  through 
(e),  and  revising  the  au^ority  citation  to 
read  as  follows: 

§76.703  When  a  State  may  begin  to 
obligate  funds. 

(a)  (1)  The  Secretary  may  establish,  for 
a  program  subject  to  this  part,  a  date  by 
which  a  State  mtist  submit  a  State  plan, 
and  any  other  document  required  to 
prove  eligibility  under  a  program,  for 
review  by  the  Apartment. 


(2)  If  the  Secretary  does  not  establish 
a  date  for  the  submission  of  State  plans 
and  any  other  document  required  to 
prove  eligibility  under  a  program 
subject  to  this  part,  the  date  for 
submission  is  three  months  before  the 
date  the  Secretary  may  begin  to  obligate 
funds  under  the  program. 

(b)  For  the  purposes  of  this  section,  a 
State  submits  a  State  plan  or  other 
doounent  on  the  date  that  the  Secretary 
receives  the  plan  or  document. 

(c)  If  a  State  submits  a  S  tate  plan  in 
substantially  approvable  fo^  (or  an 
amendment  to  the  State  plan  that  makes 
it  substantially  approvaUe),  and 
submits  any  other  document  required  to 
prove  eligibility  under  a  program,  on  or 
before  the  date  established  under 
paragraph  (a)  of  this  section,  the  State 
may  be^  to  obligate  funds  on  the  date 
that  the  funds  are  first  available  for 
obligation  by  the  Secretary. 

(d)  If  a  State  submits  a  State  plan  in 
substantially  approvable  form  (or  an 
amendment  to  the  State  plan  that  makes 
it  substantially  approvable)  or  any  other 
document  required  to  prove  eligibility 
after  the  date  established  imder 
paragraph  (a)  of  this  section,  and — 

(1)  The  Department  determines  that 
the  State  plan  is  substantially 
approvable  on  or  before  the  date  that  the 
funds  are  first  available  for  obligation  by 
the  Secretary,  the  State  may  begin  to 
obligate  funds  on  the  date  that  the  funds 
are  first  available  for  obligation  by  the 
Secretary;  or 

(2)  The  Department  does  not 
determine  that  the  State  plan  is 
substantially  approvable  until  after  the 
date  that  the  fimds  are  first  available  for 
obligation  by  the  Secretary,  the  State' 
may  begin  to  obligate  funds  on  the 
earlier  of  the  two  following  dates: 

(i)  The  date  that  the  Secretary 
determines  that  the  State  plan  is 
substantially  approvable. 

(ii)  The  date  that  is  determined  by 
adding  to  the  date  that  funds  are  fii^ 
available  for  obligation  by  the 
Secretary — 

(A)  The  number  of  days  after  the  due 
date  established  under  paragraph  (a)  of 
this  section  that  the  State  plan  or  other 
document  required  to  prove  eligibility  is 
submitted;  and 

(B)  If  applicable,  the  number  of  days 
after  the  State  receives  notice  that  the 
State  plan  is  not  substantially 
approvable  that  the  State  submits 
additional  information  that  makes  the 
plan  substantially  approvable. 

(e)  (1)  The  Secretary  does  not 
determine  whether  a  State  plan  is 
substantially  approvable  until  all  other 
documents  required  to  prove  eligibility 
have  been  submitted. 


(2)  Additional  information  submitted 
imder  paragraph  (d)(2)(ii)(B)  of  this 
section  must  1m  signed  by  the  person 
who  submitted  the  original  State  plan 
(or  an  authorized  delegate  of  that 
officer). 

(3)  The  following  examples  describe 
how  the  regulation  in  §  76.703  would  be 
applied  in  certain  circumstances.  For 
the  purpose  of  these  examples,  assume 
that  the  grant  program  established  an 
April  1  due  date  for  the  submission  of 
the  State  plan  and  that  funds  are  first 
available  for  obligation  by  the  Secretary 
on  July  1. 

Example  1.  Paragraph  (c):  A  State  submits 
a  plan  in  substantially  approvable  form  by 
April  1.  The  State  may  be^  to  obligate 
funds  on  July  1. 

Example  2.  Paragraph  (d)(1):  A  State 
submits  a  plan  in  subriantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  June  20.  The  State  may  begin 
to  obligate  funds  on  July  1. 

Example  3.  Paragraph  (d)(2)(i):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  July  15.  The  State  may  begin 
to  obligate  funds  on  July  15. 

Example  4.  Paragraph  (d)(2)(ii)(A):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  August  21.  The  State  may 
b^in  to  obligate  funds  on  August  14.  (In  this 
example,  the  plan  is  45  days  late.  By  adding 
45  days  to  July  1,  we  reach  August  14,  which 
is  earlier  than  the  date,  August  21,  that  the 
Department  notifies  the  State  that  the  plan  is 
substantially  approvable.  Therefore,  if  the 
State  chose  to  begin  drawing  funds  from  the 
Department  on  August  14,  obligations  made 
on  or  after  that  date  would  generally  be 
allowable  and  the  Department  would  be 
liable  for  interest  if  the  State  chose  to  use 
State  funds  to  meet  obligations  during  the 
period  starting  on  August  14  and  ending  on 
August  21.) 

Sample  5.  Paragraph  (d)(2)(i):  A  State 
submits  a  plan  on  May  15,  and  the 
Department  notifies  the  State  that  the  plan  is 
not  substantially  approvable  on  July  10.  The 
State  submits  changes  that  make  the  plan 
substantially  approvable  on  July  20  and  the 
Department  notifies  the  State  that  the  plan  is 
substantially  approvable  on  July  25.  The 
State  may  begin  to  obligate  fimds  on  July  25. 
(In  this  example,  the  original  submission  is 
45  days  late.  In  addition,  the  Department 
notifies  the  State  that  the  plan  is  not 
substantially  approvable  and  the  time  from 
that  notification  until  the  State  submits 
changes  that  make  the  plan  substantially 
approvable  is  an  additional  10  days.  By 
adding  55  days  to  July  1,  we  reach  August 
24.  However,  since  the  Department  notified 
the  State  that  the  plan  was  substantially 
approvable  on  July  25,  that  is  the  date  that 
the  State  may  be^  to  obligate  funds.) 

Example  6.  Paragraph  (d)(2)(ii)(B):  A  State 
subhiits  a  plan  on  May  15,  and  the 
Department  notifies  the  State  that  the  plan  is 
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not  substantially  approvable  on  August  1. 

The  State  submits  changes  that  malm  the  plan 
substantially  approvable  on  August  20,  and 
the  Department  notiHes  the  State  that  the 
plan  is  substantially  approvable  on 
September  5.  The  State  may  chose  to  begin 
drawing  funds  from  the  Department  on 
September  2,  and  obligations  made  on  or 
after  that  date  would  generally  be  allowable. 

If  the  State  chose  to  use  State  funds  to  meet 
obligations  for  the  period  starting  on 
September  2  and  ending  on  September  5,  the 
Department  would  be  liable  for  interest  on 
the  use  of  those  funds.  (In  this  example,  the 
original  submission  is  45  days  late.  In 
addition,  the  Department  notifies  the  State 
that  the  plan  is  not  substantially  approvable 
and  the  time  from  that  notification  until  the 
State  submits  changes  that  make  the  plan 
substantially  approvable  is  an  additional  19 
days.  By  adding  64  days  to  July  1,  we  reach 
September  2,  which  is  earlier  than  September 
5,  the  date  that  the  Department  notifies  the 
State  that  the  plan  is  substantially 
approvable.) 

*  *  *  *  *  ' 


(Authority:  20  U.S.C  1221e-3(aHl).  2831(a), 
2g74(b).  3474,  31  U.S.C  6503) 

3. ^  new  §  76.708  is  added  under  the 
heading  "(General  Administrative 
Responsibilities"  to  read  as  follows: 

i 76.708  Requesting  fundsl>y  CFDA 
number. 

A  State  that  makes  a  request  for  funds 
under  a  program  subject  to  the  Cash 
Management  Improvement  Act  of  1990 
shall  identify  the  program  under  which 
the  funds  are  request^  by  the  number 
of  the  program,  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  (CFDA). 

(Authority:  20  U.S.C  1221e-3(aMl).  2831(a), 
2974(b),  3474, 31  U.S.C  6503) 

PART  298— FEDERAL,  STATE,  AND 
LOCAL  PARTNERSHIP  FOR 
EDUCATIONAL  IMPROVEMENT 

4.  The  authority  citation  for  Part  298 
continues  to  read  as  follows: 


Authority:  20  U.S.C  2911-2952,  2971- 
2976,  unless  otherwise  noted. 

5.  Section  298.2  is  amended  by 
redesignating  paragraphs  (a)(l)(i)(E)  (6) 
throu^  {10)  as  (a)(l)(i)(E)  {7)  through 
(1 1),  respectively,  and  adding  a  new 
paragraph  (a)(l)(i)(E)(6).  to  read  as 
follows; 

f 298.2  Applicablo  regulationa. 

(а) *  .  • 

(D*  *  * 

(i).  .  * 

(E)*  *  * 

(б)  Section  76.708  (Requesting  funds 
by  CTDA  number). 

•  •  *  •  * 

(FR  Doc.  93-30820  Filed  12-15-93;  8:45  am) 
BtUINQ  CODE  4000-01-0 
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Title  3— 

The  President 


[FR  Doc.  93-30945 
Filed  12-15-93;  10:56  am] 
Billing  code  3195-01-P 


Executive  Order  12885  of  December  14,  1993 

Amendment  to  Executive  Order  No.  12829 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  extend  the  time 
to  issue  the  National  Industrial  Security  Program  Operating  Manual,  it  is 
hereby  ordered  that  Executive  Order  No.  12829,  which  is  entitled  “National 
Industrial  Security  Program,”  is  amended  as  follows: 

Section  1.  Section  201(f)  of  Executive  Order  No.  12829  is  amended  to  read: 
“The  Manual  shall  be  issued  to  correspond  as  closely  as  possible  to  pertinent 
decisions  of  the  Secretary  of  Defense  and  the  Director  of  Central  Intelligence 
made  pursuant  to  the  recommendations  of  the  Joint  Security  Review  Commis¬ 
sion  and  to  revisions  to  the  security  classification  system  that  result  from 
Presidential  Review  Directive  29,  but  in  any  event  no  later  than  June  30, 
1994.” 

Sec.  2.  This  order  shall  be  effective  immediately. 


THE  WHITE  HOUSE, 
December  14,  1993. 
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General  infbrmation 

Other  Services 

523-5230 

Data  base  and  machine  readable  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  Public 
Law  numbers,  and  Federal  Register  finding  aids. 

202-2^1538, 
or  275-0920 

FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 


632i?-63518 . 1 

63519-63884 . 2 

6388S-64100 . 3 

64101-64364.., . 6 

64365-64454 . 7 

64455-64668 . 8 

64669-64870 . 9 

64871-65098 . 10 

65099-65276 . 13 

65277-65526 . 14 

65527-65656 _ 15 

65657-65864 . 16 


I 


At  the  end  of  each  month,  the  Office  of  ttie  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


I  CFR 

II  . . 64871 

3  CFR 

Prodamstlona: 

6320  (See  USTR 

notioe  of  Dec.  14) . 65424 

6352  (See  USTR 
notice  of  Dec.  14) . 65424 

6630  . 63277 

6631  . 63279 

6632  . 63883 

6633._ . 64363 

6634 . 64667 

6635™ . 65279 

6636™. . 65525 

6637.. .. . 65527 

6638 . 65529 

Executive  Orders: 

3406  (Revoked  in  part 

by  PLO  7020) . 64166 

12163  (See  EO 
12884 . 64099 

12543  (See  notice  of 

December  2) . 64361 

12544  (See  notice  of 

December  2) . 64361 

12748  (Amended  by 

12883) . 63281 

12829  (Amerxled  by 

EO  12885) . 65863 

12865  (See  DOT  final 
rule  of  Dec.  10) . 64904 

12883.. . . 63281 

12884„ . 64099 

12885 . 65863 

Admintstratlve  Orders: 
Memorandums: 

December  1, 1993 . 64097 

Prasidantial  Determinations: 

No.  94-4  of  November 

19,  1993 . 63519 

No.  94-5  of  December 

3, 1993 . 65277 

No.  94-6  of  December 

6.  1993 . 65099 

Notices: 

December  2. 1993 . 64361 

SCFR 

52 . 64365 

293 . 65531 

351 . 65531 

430 . 65531 

432 . 65531 

451 _ ; _ 65531 

511 . 65531 

530  . 65531 

531  _ 65531 

536 _ 65531 

540.™ . 65531 


591 . 

. 65531 

•iOR . 

66.6.31 

771 . 

. 65531 

831 . 

.64366,  65243 

7  CFR 

1...: . 

64.3.6.3 

54 _ 

64660 

75 . 

. 64101 

301 . 

. 64102 

400 . . 

. 64672 

401 . . 

. 64873 

905. . . 

. 6.6.636 

920 . 

. 65101 

9fiS . 

. 64103 

981 . . 

. 64105 

Qft7 

.  64103 

989 . 

.64106,  64107 

097 . 

64109 

inoi . 

6.326.3 

1002 . 

. 63283 

1004..„ . 

. 63283 

1005 . i 

. 63283 

1007 . .: . 

. 63283 

1011 . 

. 63283 

1030 . 

. 63283 

1033 . 

. 63283 

. 63283 

1040 . . 

. 63283 

1044 . 

. 63283 

IfVlfi . 

. 63283 

1049 . . . . 

. 63283 

1065 . . 

. „..63283 

infift 

. 6.328.3 

1075 . 

. 64110 

1079 . 

. 63283 

inoa 

. 6.328.3 

1094 . 

. 63283 

inofi . 

. 63283 

1097 . . . 

. 63283 

1098 . 

. 63283 

1099 . 

. 63283 

1106 . . . 

. 63283 

1108 . - 

. 63283 

11P4 

. 63283 

1126 . 

. 63283 

1131 . 

. 63283 

1135 . 

. 63283 

1138 . 

. 63283 

1220 . 

. 64670 

1427 . . . 

. 65102 

1951 . 

. 64455 

.3416 . 

. 65646 

Proposed  Rules: 

271 . 

..rfr. . 64172 

901 . 

. 64175 

1007 . 

. ;.65135 

1040 . 

. 64176 

SCFR 

Proposed  Rulee: 


210a. 


.64685 


u 
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•  CFR 
94 . 

318_  .... 

381 . 

401-.... 


655. 


65064 


_ 65103 

_ 63521.65254 

_ 65254 

_ 65254 


lOCFB 

Ixi'Z.. 

30 . 

40 . 

70 - 

73- . 

836 _ 


„.64110 

....64110 

„64110 

-.64110 

-.64110 

-.64110 

-.66466 


710- . . 64509 


11  CFR 

Proposed  Rides: 

100 . 

102 . 

. 64190 

113 . 

. 64190 

12  CFR 

202 . 

. 66657 

204 . 

. 64112 

265 . 

. -.66539 

303 . 

. . 64466 

332 . 

. . 64468 

333 . 

. . 64460 

382 . 

. 64462 

Proposed  Ruiss: 
2M’' .'. . 

. . . 65660 

230 . 

..64190,  65293 

330 . 

. 64621 

510 . 

. 64695 

611 . 

13CFR 

121 _ 

123 . 


.64442 


.65281 

.64672 


14CFR 

39 . 63523,63524.  64112. 

641 14, 64487, 64874, 64875, 
64877,65104,65115,65282. 

65283,65662 

‘71 . 63293,  63885,  63886, 

64116, 64117, 64444, 64488, 
64879,64880 

158— . 64118 

PropOMd  RuIm: 

25 . 64700 

31 . - . 64450 

33 . 63902 

39 _  63305,  63307,  64198, 

64199, 64200, 64386, 64705, 
64707, 64708, 65567, 65569 

71 . 63308,  63309,  63903. 

63904, 63905, 63906, 64387, 
64525, 64710 
73—, . 63908 

1SCFR 

770  . 65540 

771  . 64674 

772  . 65540 


944 

-  ^  ^  ^  j 

946 _ 

. . . 64202 

16  CFR 

668 . 

. 65677 

. . . -.64881 

24  CFR 

228 _ 

1000 _ 

. 64119 

219 . . 

.  64138 

Rides: 

246 . 

. 64032 

307.  ..  .. 

63488 

266 . 

. 64032 

309 . 

. . 64914 

905 . 

. 64141 

1303 

. -63311 

970. . . . 

. 64141 

17  CFR 

PropO0#d  Auissc 

300 . 

. 64713 

200 . 

. -..64120 

310 . 

_ _ 64713 

204 . - 

. . . 64369 

39K- . — . 

. 64713 

230 _ 

- . . 66541 

3600 . 

. 64066 

239 _ 

. -66641 

270._ 

. -..64363 

2SCFR 

262 . 

. . 65246 

18  CFR 

141 . 

. 65642 

26  CFR 

PropoMd 

Rides: 

1 . 

. 64897 

141 . 

. 63312 

Pfopossd  Ridss: 

~ 

388 . 

. 63312 

301 . 

. 63541 

19  CFR 

# 

27  CFR 

201 

8d120 

9 _  _ 

. 65123 

Proposed  Rules: 

Propottsd  RuIm^ 

151 . 

. 65135 

4 . 

. 65295 

142 . 

. 65135 

28  CFR 

210 . 

. 64711 

. 65547 

2 . 

20  CFR 

544 . 

..65850,  65851 

404 _ 

.64121,  64882,  64883, 

PfOpOMd 

2 . 

64886, 64890, 66243 

65571,  65572 

416 _ 

.63887,  63888  64883 

'  6489164893 

29  CFR 

ProDoesd  Rules: 

2619 . 

. 65548 

404 . 

. 64207 

2621 

RRRRI 

416 _ 

. 64207 

Pfi7R 

R.R.Rdfl 

21  CFR 

30  CFR 

5 . 64489 

16 . 65514 

100 . 64123 

176  . 65284 

177  . 65546 

178  . :..64894 

310. 


358 . 

. 65452 

510 . 

. 63890 

520 . 

. 65664 

522 . 

. 65285 

558 . . 

. 63890 

1220 . 

. 64137 

1270.- . 

. 65514 

Propoesd  Rides: 

5 . 

. 65139 

50 . 63528 

70  . 63528 

71  . - . 63528 

90 . 63528 

207  . . 4 . 64899 

208  . 64899 

210. . 64899 

216 . 64899 

218  . 64899 

219  . 64899 

220  . 64899 

228  . 64899 

229  . 64899 

243 . 64899 

925 . 64142 

936 . 64374 


31  CFR 
317 _ 


.63629 


32  CFR 

95 . 

_ R3?^ 

706 . - 

-64678 

Propo^^d  RuImz 

2 . 

. 63642 

33  CFR 

1 . . 

. 65665 

66 . 

. 64153 

110 

-65140,  65285 

117  . . . 

65668 

165 _ 

-.65669 

334 _  _ 

_  _ 64383 

Propoesd  Rides: 
156 . 

..63544,  65683 

157 . 

..65291  65683 

IRS  . . . . 

. 65684 

166 . . — 

. 65686 

167 _  — 

. 65686 

34  CFR 

648 . 

. 65838 

Proposed  Rides: 

76  . . . . 

_  -,».65856 

Pflft 

R.6fl.6fi 

99 _ 

_ 65298 

647 . 

. 63870 

36  CFR 

PropoMd  RuIm; 

6 . - . 65141 

292 . 65300 

1220 . 64915 

37  CFR 

1  . 64154,  64155 

2  . 64154 

5 . . - . 64155 

10 . 64154,  64155 

304.. . - . 63294 


38  CFR 
21 . 


.63529 


25 . 65139 

100 . 64208 

170  . 

171  . 

174 . 65139 

179 . 

812  . 64209 

813  . 64209 

820 . 64353 


39  CFR 
PropoMd  RuIm: 

111 . 64918 

40  CFR 

35 . 63876 

52 . 64155,  64157,  64158, 

64161,64678,65286 
60 . 64158 


.64208 

j 

I 

. 

80 

. 65552 

.65139 

906 . 

. . 64210 

81 . 

. 64161,64490 

.65139 

914 . 

...64212,  65679 

82 . 

. 65018 

.65139 

934 . 

. 64528 

85 

RRRR? 

.64526 

944 . 

. 64529 

88 . 

. 64679 

.64209 

950 . 

. 65681 

144 

8.3800 

.64209 

Proposed  Rules: 

146 . 

. .7. . 63890 

799 . 

943 . 

. 64674 

. 65664 

22  CFR 

89 . 

.  65118 

705! 

705 

946 . 

. 64088 

715. 

Proposed  Rules: 

23  CFR 

716. 

303 . 

. 65294 

500 . 

. 63442,  64374 

785. 

935 . 

. -.65686 

625 . 

. 64895 

825. 

936 . 65686 


626 . 63422.  64374 


700  . 63316 

701  . 63316 

705  . 63316 

706  . 63316 

. 63316 

. 63316 

. ^>331 6 

. 63316 

870 . 63316 


180 . 63294,  64492,  64493, 

64495, 64496, 65554 

228 . 64497 

300 . 63531 

372 . 63496,  63500 

721 . 63500 

Proposed  Rules: 

51  . 65573 

52  . —.63316,  63545,  63547, 
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63549, 64530, 65307, 65309, 
65573, 65686, 65688, 65691 
60 . . . 65573 


43CFR 

MSIe  Land  Ontors: 


73 . 63295,  63296,  63536, 

65132, 65133, 65671, 65672, 


0 1 . . 

63 _ 

. . . fiSTm 

64 _ 

_ _ _ 65573 

68 . 

. 65311 

an 

. . . 64213 

141-.... 

_ _ _ 65622 

143„ 

.  666» 

180.... 

.64536,  64538 

300 _ 

„  _  .63551, 64539 

41  CFR 

101-38.. 

. . eCTwa 

101-39 . . 

PfopoMd  RuIm: 

201-3 _ 

201-4 _ 

201-9 _ 

201-11 _ 

201-18.-; _ 

201-20 _ 

201-21 _ 

201-22 _ 

201-23 _ 

201-24 _ 

201-39 - 


42CFR 
405 _ 

414 _ 

424 _ 

491 _ 


.63631,  66288 


65909 

_ 66130 

_ 66312 

_ 65312 

_ 66312 

. „65312 


7013. . . . 

7p14 . 

...64165 

...64498 

7015.  _ 

...64499 

7016 _ _ 

...64499 

7017.„  ..  _ 

...64692 

. — »■ 

7013  . 

...64692 

...64693 

7020  _ 

...64166 

7021 . . . 

...65130 

PropOMd  Rules* 

230 . . 

...65692 

406._ . . 

...65693 

419._ . . 

...65693 

423 _ _ 

...65694 

426 . 

,...64277 

Group  3400 _ 

...64919 

44  CFR 

64 . . 

....63899 

46  CFR 

400.. . 

64490 

1602 _ 

„.66291 

Pfoposstf  Rulsss 

1370 

64920 

46  CFR 

....65130 

67 

RS13Q  fi6243 

232  . 

.....64798 

586 

.„..64909 

. 64278 

1«__  . 64278 

47  CFR 

63 . . . . 

_ 64167 

64 _  _ 

65669 

69 . 

.....65669 

76 . . 

65673 

. ....64168 

97 

.  R43fU 

Proposed 

15 . 

63 . 

Rulee: 

. 64541 

. 64280 

68 . 

73 . 

76...- . 

. 65153 

.63318,  63319,  63320, 
63321,6^53,65155 
. . 64541 

46  CFR 

232 _ 

. . . . „....64353 

601 

64693 

509 

. 64893 

552. _ 

_ 64693 

9^ ..... 

. 6S5S6 

Proposed  Rules: 

9 . . .  ..  .  63494 

15. _ 

52 _ 

904 . 

€4824 

1.634^,  634^,  64826 
. . . . 63553 

917 . 

936...... 

. 63553 

6.3663 

939 . 

. . . . 63556 

043 

. . . -..63553 

962. _ 

970 _ 

_ 63553 

_ —.63553 

49  CFR 

7  .- 

- . . . _6fiaa4 

541 _ 

514 

_ _ 63296 

. 63299 

571 - 

814. 

-.63302, 64168,  65673 
.  -.63442.64374 

Proposed  Rulee: 

301 .  . 6S634 

900 

64993 

571 

_ 63321, 65156 

583 _ 

659 — 

_ 63327 

_ _ _ 64856 

1162— 

. . . 85695 

1186 _ 

_ _ _ 85695 

1188 . 

. 65695 

1312 _ 

. „64717 • 

50  CFR 

17 . — 

. .  650B8 

20 . 

. 65656 

216- 

.  --.63536,^133 

625 _ 

. . -65134 

663 . 

. 64169 

679 

_ 65556 

675  . . 

. . 65292.  65556 

Proposed  Rulee: 

17 . 

.63328,  63560,64281, 

648^,  64927, 65097. 65325, 

65696 

20 _ 

. 63488 

21 . 

. - . 63488 

215 _ 

.  . . _..64285 

216 . 

. . 64285 

999 . 

. 64285 

611 _ 

. .  .64798 

625 _ 

. . -...64393 

638 . 

. 65327 

650 

63329 

679. _ 

. 64796 

67S.  .. 

. 65574 
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Federal  Register  for  inclusion 
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Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  Is  Appendix  C, 
wf^pb  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Government  Manual  ' 


1793/94 


Superintendent  of  Documents  Publications  Order  Form 

j 


Order  Processing  Code; 

*6395 


Charge  your  order. 

It’s  easy! 


To  fax  your  orders  (202)  512-2250 
.copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 


□  YES  ,  please  send  me  _ 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ _ .  Price  includes  regular  domestic  postage  and  h^dling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


U  GPO  Deposit  Account  III 

ni  T  i-n 

□  VISA  □  MasterCard  Account 

M  II  M  1  1  M  1  1  M  1  1  r  M  1  1 

1  1  1  1  1  tCradif  card  expiration  date) 

a 

Thank  you  for 
your  order! 

(Authorizing  signature) 

(Rev  9/93) 

(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 


Affected 


1973-1985 


A  Research  Guide 


Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 


Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 


Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


/ 


r 


Superintendent  of  Documents  Publications  Order  Form 


(Mir  PrecnUng  Cnk: 

*6962 


Charge  your  order. 

Ifs  easyl 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  ’h*  your  Mders  and  inquirks-U02)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 

Qiy. 

Stock  Number 

Tide 

Price 

Each 

Total 

Price 

1 

021-602-00001-9 

Catalog— Bestselling  Government  Books 

FREE 

FREE 

' 

Total  for  Publications 

(Compai^  or  personal  name) 


(Please  type  or  print) 


(Additional  addiess/attention  line) 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
CU  GPO  Deposit  Account 


-□ 


(Street  address) 


CH  VISA  or  MasterCard  Account 


(City,  Stale,  ZIP  Code) 

i _ L 


(Daytime  phone  including  area  code) 

MaU  order  to: 

New  Orders,  Superintendent  Documents 
PXX  Box  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiration  date)  Thunk  you  for  your  order! 


(Signature) 


Public  Laws 


103d  Congrtss,  Y*t  SMSton,  1993 


Parophiel  prints  of  public  lawStOtenreterred  Id  as  slip  l3M»,  are  the  indiatpubicalianalFedecat 
laws,  upon  enactment  and  are  printed  as  soon  as  posaibie  after  ^jpro^  by  the  President 
Legislative  hisfoiy  references  appear  on  each  taw.  Subscription  service  indiKles  sdt  ptMc  iam, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Sesstorv  t993L 

(IrKlividual  laws  abo  rnay  be  purchased  from  the  Superintendent  of  DocurnentSv  vyteshmglori,  DC 
20402-9928.  Pirioes  vary.  See  Reader  Aids  Section  of  the  Fer^eral  Register  lor  armouncemenls  of 
newty  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscnptkms  Order  Rmn 
□  YES  ,  enter  my  subscripdoB(&)  as  follows: 


Order  Pioceasing  Codec 

♦  6216 


Qmgafotirontmi 
ITkEnft 
lb  Cu  yoar  ordcfs  (202)  512-2233 


subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscriprion. 


The  total  cost  ef  ny  order  »  $ _ _  International  emtomers  please  add  25%.  Prices  inchide  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Cwpiy  or  ^nfxial  Name)  ’  (Please  type  or  print) 


(Additional  addressAucemion  Rne) 


(Street  address) 


(City.  Stale,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
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